Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


n 
^ 


^.- 


s 


THE  LAW 


OF 


Combinations,  Monopolies 
AND  Labor  Unions 


BY 

'*  FREDERICK    H.    COOKE 

or  THB  NSW  TOSK  BAB     |    . 

AUTHOB  or  "^ 

"  THB  LAW  OP  LIPB  DfBOBAMGB;" 

"ram  oommbbcb  gladsb  or  nn  rEDSBAL  oomnTonoif " 


SECOND  EDITION 


-•       • 


•  •  • 


•  * 


CHICAGO 
CALLAGHAN  AND  COMPANY 

1909 


^606>  \ 

COFTRIGHT,  1898 
BY 

GALLAGHAN  &  CO. 


Ck>PYBIGHT»  1909 
BY 

GALLAGHAN  &  COMPANY 


•  •  "  • 


••  • 

•  •  • 


••  I  •  •  •  • 

•  •  •  •  •  • 

•  •  •  *  •  • 


•  • 


•  • 


•  •    •  • 


•  •  _•«•••• 


•  •••; 

•  •  •* 


•  •••-•. 


•  ••   • 


•  c  •    • 


•  *• 


•  • 


•  • 


•  *  •  •    • 

•  •       •  • 


• 


•  •  • 


•  •  k  •  •  % 


•  •      ••  * 


'••    • 


•      • 


•     •  •• 


«    B  *  •  * 

•       *  •  »    •  • 

,            •  •  •  » 

*  •  •           • 


PEEFACE. 

The  present  treatise  is  based  upon,  rather  than  a  new  edition 
of,  ^^  The  Law  of  Trade  and  Labor  Combinations,''  published  in 
1898. 

Assimilation  of  the  considerable  mass  of  subsequent  decisions 
has  involved  a  re-examination  of  the  fundamental  theories  ad- 
vanced in  the  former  treatise,  with  the  result  of  an  increased 
conviction  on  my  part  of  their  soundness. 

As  before,  I  employ  the  classification  of  Combinations  Pro- 
ducing  Private  Injury  and  Combinations  Producing  Public  In- 
jury. Although  the  distinction  between  these  classes  is  too 
broad  to  have  escaped  general  notice,  yet  there  continues  much 
vagueness  of  conception  as  to  the  precise  distinction,  and  this 
I  have  endeavored  to  make  clear. 

Considering  first,  Combinations  Producing  Private  Lijury, 
the  confusion  and  conflict  in  the  decisions  relating  thereto  seems 
to  me  to  be  caused  by  the  attempts  to  give  e£Pect  to  intent  (that 
is,  malicious  intent  or  malice)  and  combination  as  elements  of 
liability.  The  test  of  malicious  intent  has  been  authoritatively 
repudiated  in  England,  and  to  a  large  extent  in  this  country. 
Although  the  test  of  combination,  that  survival  of  the  medieval 
doctrine  of  criminal  conspiracy,  continues  to  be  largely  accepted 
in  this  country  and  was  recently  countenanced  by  the  House  of 
Lords,  it  seems,  as  to  the  class  of  cases  to  which  it  is  principally 
applicable,  to  have  been  repudiated  by  statute  in  England. 
That  is  to  say,  by  the  Trade  Disputes  Act  of  1906,  "  an  act 
done  in  pursuance  of  an  agreement  or  combination  by  two  or 
more  persons  shall,  if  done  in  contemplation  or  furtherance  of  a 
trade  dispute,  not  be  actionable  unless  the  act,  if  done  with- 
out any  such  agreement  or  combination,  would  be  actionable.** 

A  like  provision  was  enacted  in  California  in  1903,  and  I  com- 
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mend  such  legislation  to  the  consideration  of  the  other  legis- 
latures of  this  country. 

I  again  present  as  the  fundamental  and  universal  test  of 
liability,  so  far,  at  least,  as  concerns  the  injuries  herein  consid- 
ered, whether  the  act  in  question  is  the  natural  incident  or  out- 
growth  of  some  lawful  relation.  The  three  relations  specially 
considered  herein  are  those  of  trade  competitor,  employer  and 
employee. 

As  to  Combinations  Producing  Public  Injury,  the  time  may 
not  be  far  distant  when  it  will  be  clearly  recognized  that  the 
body  of  existing  legal  doctrine  relating  thereto,  is,  to  say  noth- 
ing of  the  mass  of  **  anti-trust  legislation,''  a  clumsy  and  worse 
than  useless  medieval  survival ;  that  the  evils  aimed  at  are,  as  a 
rule,  best  left  to  be  corrected  by  the  natural  operation  of  the 
laws  of  trade.  But  this  phase  of  the  matter  is  rather  for  the 
economist  or  the  legislator  than  for  the  jurist  The  latter  must 
recognize  the  existence  of  what  is,  for  the  present,  at  least,  a 
firmly  established  condemnation  on  common  law  grounds  of 
Combinations  Producing  Public  Injury,  producing,  that  is,  re- 
strictions upon  competition. 

After  much  confusion  of  thought  and  utterance,  it  is  coming 
to  be  generally  recognized  that  the  most  available  basis  of  con- 
demnation of  such  restrictions  is  by  way  of  extending  the  rule 
formerly  limited  in  its  scope  to  monopolies  created  by  the  crown, 
to  restrictions  upon  competition  generally,  resulting  from  acts 
of  individuals.  There  still  persists,  in  the  utterances  both  of 
courts  and  of  legislatures,  the  idea,  the  fallacy  of  which  I  have 
endeavored  to  demonstrate,  that  the  condemnation  of  such  re- 
•  strictions  is  based  on  the  medieval  doctrine  condemning  '^  con- 
tracts in  restraint  of  trade."  This  fallacious  idea  prominently 
appears,  for  instance,  in  the  Federal  Anti-Trust  Act  and  decisions 
thereunder,  so  that,  especially  as  interpreted  by  the  courts,  the 
act  has  considerable  application  beyond  what  seems  to  me  to  be 
its  legitimate  Acope,  that  is,  as  including  such  ^^  restraints  of 
trade  or  commerce  "  as  do  not  properly  come  under  the  descrip- 
tion of  restrictions  upon  competition.  The  most  conspicuous 
instance  of  this  is  the  application  of  the  act  to  a  mere  boycott^ 
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an  entirely  unneoessaiy  result,  as  it  seems  to  me,  though  I  do 
not  here  imdertake  to  saj  whether  the  fault  is  chargeable  to 
Congress  or  to  the  Supreme  Court. 

It  must  be  obvious  upon  a  superficial  examination  that  not 
all  restrictions  upon  competition  are  subject  to  condemnation. 
But  assuming,  as  we  must,  that  some  are,  what  shall  be  the 
test  of  legality  t  As  I  have  endeavored  to  point  out,  what  has 
thus  far  been  the  prevalent  test  is  what  I  have  called  that  of 
extent,  a  restriction  being,  in  this  view,  and  roughly  speaking, 
illegal  if  on  a  large  scale,  otherwise  not.  But  there  seems  to 
be  a  growing  sense  of  dissatisfaction  with  this  crudely  and 
awkwardly  working  test,  that  it  is  impossible,  or  at  least  im- 
practicable, to  consistently  apply.  Especially  as  applicable  to 
"  business  of  a  public  character,"  what  I  have  called  the  test  of 
reasonableness  seems  to  be  increasing  in  favor,  though  it  con- 
tinues to  be  denied  application  to  cases  within  the  scope  of  the 
Federal  Anti-Trust  Act. 

I  have  endeavored  to  include  suitable  references  to  such  State 
and  Federal  statutes  as  were  in  force  at  the  beginning  of  the 
present  year,  having  special  reference  to  the  subjects  discussed. 

Fbkdebick  H.  Cooke, 

52  William  St,  N.  Y.  City,  June,  1909. 
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COMBINATIONS  PEODUCING  PRIVATE  INJURY. 

CHAPTER  I 

GBNEItAL   CONSIBSRATIONB 

§  1.  General  liability  for  injury  to  another. 

2.  Injury  from  words,  as  distinguished  from  acts. 

3.  Acts  of  violence. 

4.  Acts  producing  fear  of  violence. 

5.  Threats. 

6.  Announcement  of  intention  to  do  lawful  act;  enforcement  of  rule  of 

labor  union. 

7.  Injury  to  business. 

8.  Interference  with  interstate  commerce  and  transportation  of  mails. 

§  1.  Oeneral  liability  for  injury  to  another. — The  existence 
in  this  world  of  numerous  human  beings,  most  of  them  in  close 
proximity  to  one  another,  gives  rise  to  the  eternal  and  universal 
conflict  between  the  interests  of  one's  self  and  those  of  others. 
Law,  both  human  and  divine,  is  concerned  with  the  establish- 
ment of  rules  to  harmonize  these  conflicting  interests.  In  this 
treatise  we  are  specially  concerned  with  this  conflict  as  it  is 
produced  in  the  course  of  strictly  trade  or  commercial  relations. 
But  there  seem  to  be  no  legal  burdens  or  restrictions  placed 

1 
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upon  a  trader,  merely  by  reason  of  his  being  a  trader.  Not 
merely  to  trade  relations,  but  to  all  the  other  relations  in  life 
wherein  exists  the  possibility  of  conflict  between  the  interests 
of  one's  self  and  those  of  others,^  applies  the  doctrine  long  since 
established,  that,  "in  all  cases  where  a  man  has  a  temporal  loss 
or  damage  by  the  wrong  of  another,  he  may  have  an  action  upon 
the  case  to  be  repaired  in  damages."  ^ 

§  2.  Injury  from  words,  as  diBting^aished  from  acts. — So  far 
as  injury  results  from  words,  spoken  or  written,  the  rule  de- 
termining liability  therefor  is  closely  related  to  the  law  of  libel 
and  slander.  But  in  many  instances,  at  least,  it  will  suffice  to 
base  the  liability  for  injury  resulting  from  words,  upon  the 
broad  doctrine  above  stated,  without  determining  whether  the 
liability  is  technically  for  libel  or  slander.^ 


1  See  remarks  of  Bowen,  J.,  in 
Mogul  S.  S.  Co.  V.  McGregor,  23 
Q.  B.  D.  598,  614  (1889);  and 
article  in  21  Am.  Law  Rev.  621 
(1887),  by  J.  H.  Wigmore. 

s  1  Comyn's  Digest,  Action  upon 
the  Case,  p.  278,  cited  in  Walker 
Y.  Cronin,  107  Mass.  555,  562 
(1871);  Transportation  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611, 
623;  40  S.  £.  591,  596;  56  L.  R.  A. 
804,  811;  88  Am.  St.  Rep.  895 
(1902).  As  to  criminal  liability, 
see  §  89. 

<  It  might,  perhaps,  bave  so 
sufficed  in  the  following  instances, 
where  technical  actions  for  libel 
wer  held  maintainable:  Chiatovicb 
V.  Hanchett,  88  Fed.  873  (C.C.Nev., 
1898);  96  Fed.  681  (C.  C.  Nev., 
1899;  publication  of  notice  ad- 
dressed to  employees  of  defendant 
requesting  them  not  to  deal  with 
plaintiff) ;  affirmed  as  Hanchett  v. 
Chiatovicb,  101  Fed.  742;  41  C.  C. 
A.  648  (9th  C,  1900);  McTntyre 
V.  Weinert,  195  Pa.  St.  52;  45  Atl. 
666  (1900;  falsely  alle^niof  indebt- 
edness   of    plaintiff    to    defendant 


''with  the  intention  of  injuring  the 
plaintiff,  destroying  his  business, 
and  undermining  his  credit"); 
Hartnett  v.  Plumbers'  Supply 
Assoc,  169  Mass.  229;  47  X.  E. 
1002;  38  L.  R.  A.  194  (1897). 
dlompare  Weston  v.  Bamicoat,  175 
Mass.  454;  56  N.  E.  619;  49  L.  R. 
A.  612  (1900).  In  Reynolds  v. 
Plumbers'  Protective  Assoc,  30 
MiBC  709;  63  N.  Y.  Suppl.  303 
(Supm.  Ct.,  Tr.  T.,  1900),  acts  were 
sustained  by  an  application  of  the 
doctrine  of  privileged  communica- 
tion, instead  of  being,  as  they  weU 
might  have  been,  regarded  as  the 
natural  incident  or  outgrowth  of 
the  relation  among  members  of  an 
association  arising  from  their  com- 
mon interest.  In  Hollenbeck  v.  Ris- 
tine,  105  Iowa,  488;  75  N.  W.  355; 
67  Am.  St.  Rep.  306  (1898),  it  was 
held  actionable  to  write  a  letter  to 
the  plaintiff's  employer  resulting  in 
his  discharge  from  employment, 
even  on  the  assumption  that  the 
letter  was  not  defamatory,  so  as 
to  sustain  a  technical  action  for 
libel. 
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§  3.  Acts  of  violenoe. — ^Aa  to  liability  for  injury  resulting 
from  acts  of  direct  violence  to  person  or  tangible  property,  litr 
tie  need  be  said,  as  they  are  so  universally  regarded  as  creat- 
ing a  civil  or  criminal  liability,  or  both.^ 


For  statements  by  a  labor  union 
concerning  employers  who  bad  re- 
fused to  become  parties  to  an  ''early 
closing  movement/'  and  held  not 
libelous,  see  Watters  v.  Retail 
Clerks'  Union,  120  Ga.  424;  47  S. 
£.  911  (1904).  As  to  effect  of 
statement  that  a  person  has  been 
placed  on  an  "unfair  list"  by  a 
labor  union,  see  Labor  Review  Pub. 
Co.  V.  Galliher,  45  So.  188  (Supm. 
Ct.  AU.,  1907). 

See  Rice  v.  Albee,  164  Mass. 
88;  41  N.  E.  122  (1895);  May 
V.  Wood,  172  Mass.  11;  51  N.  £. 
191  (1898);  American  Ins.  Co.  v. 
France,  111  HL  App.  382  (1903). 
As  to  remedy  by  injunction,  see  §§ 
92,  93. 

4  For  instances,  see  c.  X.  See 
also  Arthur  v.  Oakes,  63  Fed.  310, 
324;  11  0.  0.  A.  209,  223;  25  L. 
R.  A.  414,  430  (7th  C,  1894) ;  mod- 
ifying Farmers'  Loan  &  Trust  Co. 
V.  Northern  Pacific  R.  R.  Co.,  60 
Fed.  803;  25  L.  R.  A.  414  (C.  C. 
Wis.,  1894);  U.  S.  v.  Elliott,  62 
Fed.  801  (C.  C.  Mo.,  1894) ;  Beck 
V.  Railway  Teamsters'  Protective 
Union,  118  Mich.  497,  515;  77  N. 
W.  13,  20;  42  L.  R.  A.  407,  414; 
74  Am.  St.  Rep.  421  (1898) ;  Cum- 
berland Glass  Manuf.  Co.  v.  Glass 
Bottle  Blowers'  Assoc.,  69  N.  J.  Eq. 
49;  46  Atl.  208  (1899;  see  as  to 
effecfc  of  N.  J.  statute  of  1883). 
See  on  the  general  subject  article 
in  16  Harv.  Law  Rev:  236  (1902-3) 
by  E.  F.  McClcnnen.  As  to  whether 
legislation  authorizing  such  acts 
would  be  constitutional,  see  South- 
em   Ry.    Co.    V.   Machinists'   Local 


Union,   HI   Fed.  49    (C.  C.  Tenn., 
1901). 

Statutory  declarations  of  liability 
for  injuring  or  interfering  with,  or 
preventing  or  hindering  the  pursuit 
of,  a  business  or  occupation,  or,  in 
particular,  against  interfering  with, 
etc.,  in  obtaining,  continuing  in  or 
leaving  employment,  frequently  ex- 
pressly  prohibit    acts   of   violence. 
See,  for  instance,  Ala.  Crim.  Code 
(1907),  §§  6397,  6856;  Colo.  R.  8. 
(1908),    §    400;    Ga.    Penal    Code 
(1895),  §    124;   Jones  v.   E.   Van 
Winkle  Co.  Gin  &  Machine  Works, 
62  S.  E.  236;  17  L.  R.  A.  N.  S.  848 
(Supm.  Ct.  Ga.,   1908);   Ky.  Stat. 
(1903) ;  c  32,  §§  802,  803;  Me.  R. 
S.  (1903),  c.  127,  §  21;  Mass.  R.  L. 
(1902),  c  106,  §  11;  Minn.  R.  L. 
(1905),  §  5140;  Mo.  R.  S.  (1906),  § 
2155;  Carter  v.  Oster,  112  S.  W.  995 
(Ct  App.  Mo.,  1908) ;  N.  T.  Penal 
Code,§  653;  N.D.  Penal  0>de  ( 1905), 
§§  9434-6;  Okla.  Stat.    (1903),  §§ 
2642-3;  Greg.  Crim.  Code  (1902),  § 
1971;   R.  L  Gen.  Laws    (1896),  c. 
278,  §  8;  S.  D.  Penal  Code  (1903), 
§§  757-9;  Tex.  Penal  Code  (1895), 
§   600;    Vt.    Pub.   Stat.    (1906),   § 
5867;  Wis.  Stat.  (1898),  §  4466c. 

Thus  of  injury  to  railroad  prop- 
erty in  furtherance  of  a  strike: 
Del.  R.  S.  (1893),  p.  928;  Me.  R.  S. 
(1903),  c.  124,  §§  6,  7;  N.  J.  L. 
1903,  c.  £57,  §  63;  Pa.  2  P.  &  L. 
Dig.,  pp.  3949,  3955. 

By  the  English  (Donspiracy  & 
Protection  of  Property  Act  (1875), 
"every  person  who  with  a  view  to 
compel  any  other  person  to  ab'»tain 
from  doing  or  to  do  any  net  which 
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§  4.  Acts  produdng  fear  of  violence. — ^It  is  generally  recog- 
nized that  within  the  scope  of  ill^al  acts  must  be  included  not 
only  acts  of  direct  violence,  but  acts  producing  a  fear  of  violence, 
to  person  or  property.'  The  influence  of  such  acts  in  disturb- 
ing business  and  social  relations  is  so  obvious  that  little  need 
be  said  by  way  of  justification  of  thus  extending  the  scope 
of  illegal  acts.  But  if  we  formulate  our  doctrine  thus :  that  acts 
producing  a  reasonable  fear  of  violence  to  person  or  property 
are  illegal,  we  find  so  general  a  rule  to  be  frequently  of  great 
difficulty  of  application,  in  view  of  the  infinite  variety  of  cir- 
cumstances of  time  and  place  to  which  it  is  capable  of  being 
applied.^     The  acts  of  a  child  might  have  no  influence  in  pro- 


such  other  person  has  a  legal  right 
to  do,  or  abstain  from  doing,  wrong- 
fully, and  without  legal  authority 
uses  violence  to  or  intimidates  such 
other  person  or  his  wife  or  chil- 
dren or  injures  his  property;  or  per- 
sistently follows  such  other  person 
about  from  place  to  place;  or  hides 
any  tools,  clothes  or  other  property 
owned  or  used  by  such  other  person, 
or  deprives  him  of^  or  hinders  him 
in  the  use  thereof  ...  or  fol- 
lows such  other  person  with  two  or 
more  other  persons  in  a  disorderly 
manner  in  or  through  any  street  or 
road*'  shall  on  conviction  be  pun- 
ished as  provided.  See  Smith  v. 
Moody,  1  K.  B.  (1903)  56. 

In  Southern  Ry.  Co.  v.  Machinists' 
Local  Union,  111  Fed.  49  (C.  C. 
Tenn.,  1901),  where  an  injunction 
was  allowed  against  unlawful  acts 
by  a  labor  union  and  its  members, 
it  was  said  that  "the  prohibitions  of 
the  English  act  formulate  those  of 
our  own  law  and  those  which  ex- 
isted in  England  before  their  act" 
It  was  also  said  that  in  the  case 
there  under  consideration,  all  of 
the  prohibitions  specified  in  such 
set  had  been  violated  "except  hiding 


tools  and  intimidating  the  wives  and 
children  of  the  'scabs.'"  As  to 
"watching  and  besetting,"  see  §  86. 

>Thus,  it  is  said  in  Pollock  on 
Torts,  p.  184,  that  any  act  fitted  to 
have  the  effect  of  putting  "a  rea- 
sonable man"  "in  present  fear  of 
violence"  "may  be  an  assault, 
though  there  is  no  real  present 
ability  to  do  the  harm  threatened." 
In  12  Hawkins'  Pleas  of  the  Crown, 
c.  62,  §  1,  are  instanced  "striking  at 
him  with  or  without  a  weapon;  or 
presenting,  a  gun  at  him  at  such  a 
distance  to  which  the  gun  will  carry; 
or  pointing  a  pitchfork  at  him, 
standing  within  the  reach  of  it;  or 
by  holding  up  one's  fist  at  him;  or 
by  any  other  such  like  act,  done 
in  an  angry,  threatening  manner." 
That,  however,  there  is  no  liability 
for  "the  creation  and  application  of 
public  opinion  as  a  constraining 
force  upon  conduct  of  any  kind"  de- 
sired to  be  discouraged,  see  Jersey 
City  Printing  Co.  v.  Cassidy,  63  N. 
J.  Eq.  759,  769;  53  Atl.  230,  234 
(1902). 

«Thus,  it  was  said  in  Snow  v. 
Wheeler,  113  Mass.  179  (1879),  that 
"it  is  not  easy  to  give  a  definition 
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ducing  reasonable  fear  in  a  strong  man;  while  the  same  acts 
done  by  the  man  might  produce  reasonable  fear  in  the  child. 
The  demonstration  of  a  single  individual  might  have  no  in- 
fluence in  producing  such  reasonable  fear,  while  the  same 
demonstration  by  a  combination  might  have  such  influence. 
While  the  doctrine  seems  originally  to  have  applied  only  to 
fear  of  personal  injury,  it  is  generally  regarded  as  equally 
appUcable  to  fear  of  injury  to  property.^ 

§  5.  Threats. — ^A  threat  is  defined  as  ''any  menace  of  such 
a  nature  and  extent  as  to  unsettle  the  mind  of  the  person  on 
whom  it  operates,  and  to  take  away  from  his  acts  that  free 
voluntary  action  which  alone  constitutes  consent"  ^  In  any 
view  a  threat  involves  the  idea  of  expression  of  intention  to 
do  injury.     Ordinarily  such  expression  is  in  the  form  of  a 


¥^ich  shall  include  every  form  of 
such  coercion."  In  >  Barr  v.  Eases 
Trades  Council,  53  N.  J.  £q.  101, 
122;  30  AtL  881,  889  (1894),  it 
was  said  that  the  fear  "need  not  be 
abject,  but  only  such  as  to  over- 
come his  judgment"  or  induce  him 
not  to  do,  or  to  do,  that  which 
otherwise  he  would  have  done  or 
have  left  undone."  So  in  Gceur 
D'AIene  Consolidated  &  Mining  Co. 
V.  Miners'  Union,  51  Fed.  260,  267 ; 
19  L.  R.  A.  382,  38U  (C.  C.  Idaho, 
1892),  it  was  said:  '"What  con- 
stitute such  actionable  threats  or 
intimidations  must  be  determined  in 
each  case  from  all  the  circumstances 
attending  it.  If  the  things  done  or 
the  words  spoken  are  such  that  they 
wUl  excite  fear,  or  a  reasonable  ap- 
prehension of  damages,  and  so  influ- 
ence those  for  whom  designed,  as 
to  prevent  them  from  freely  doing 
what  they  desire  and  the  law  per- 
mits, they  may  be  restrained,  and 
the  courts  will  look  beyond  the 
mere  letter  of  the  act  or  word  into 
its  spirit  and  intent."  See  also 
Foster  t.  Retail  Clerks'  Protective 


Assoc,  39  Misc.  48,  52;  78  N.  Y. 
Suppl.  860^  863  (Supm.  Ct.,  Sp.  T., 
1902) ;  Union  Pac.  R.  Co.  v.  Ruef, 
120  Fed.  102,  121  (C.  C.  Neb., 
1902);  Gray  v.  Building  Trades 
Council,  91  Minn.  171,  181;  97  N. 
W.  663,  667;  63  L.  R.  A.  753,  758; 

103  Am.  St.  Rep.  477  (1903).  As 
to  effect  of  offensive  remarks  and 
abusive  epithets,  see  Carter  v.  Os- 
ter,  112  S.  W.  995  (Ct.  App.  Mo., 
1908). 

7  See  State  v.  Stockford,  77  Conn. 
227;  58  AtL  769;  107  Am.  St.  Rep. 
28  (1904). 

>Klingers   Pharmacy   v.   Sharpe, 

104  Md.  218;  64  Atl.  1029;  7  L. 
R.  A.  N.  S.  976;  118  Am.  St.  Rep. 
399  (1906),  where  "such  a  threat, 
coupled  with  the  damage  necessarily 
flowing  from  it  in  the  prosecution 
of  a  conspiracy  to  do  an  unlawful 
thing"  was  said  to  be  "sufficient  to 
constitute  a  good  cause  of  action." 
As  to  deflnition  of  the  word  as  used 
in  Cbnn.  6.  S.  (1902),  §  1296,  see 
State  V.  Stockford,  77  Conn.  227; 
58  Atl.  769;  107  Am.  St.  Rep.  28 
(1904). 
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more  or  less  explicit  declaration,^  though  it  has  been  said: 
^'Threats  in  language  are  not  the  only  threats  recognized  by 
the  law.  Covert  and  unspoken  threats  may  be  just  as  effective 
as  spoken  threats."  ^? 

§  6.    Announcement  of  intention  to  do  lawful  act;  enforce- 
ment of  rule  of  labor  union.— The  better  view  seems  to  be  as 


•  Thus  the  effect  of  threats  has 
been  said  to  be  produced  by  provi- 
sions in  the  constitution  of  an  as- 
sociation for  fines  and  penalties. 
Boutwell  V.  Marr,  71  Vt.  1;  42 
Atl.  607;  43  L.  £.  A.  S03;  76  Am. 
St.  Rep.  746  (1899);  Jackson  y. 
Stanfield,  137  Ind.  592;  36  N.  E. 
345;  23  L.  R.  A.  588  (1894).  See 
AUis-Chalmers  Ck>.  v.  Iron  Holders' 
Union,  150  Fed.  156,  178  (C.  C, 
Wis.,  1906). 

10  Beck  Y.  Railway  Teanlsters' 
Protective  Union,  118  Mich.  497, 
519;  77  N.  W.  13,  22;  42  L.  R.  A. 
407,  416;  74  Am.  St.  Rep.  421 
(1898). 

By  Utah  Comp.  Laws  (1907),  § 
4487x11,  it  is  a  misdemeanor  to 
"threaten  to  destroy  property  or  to 
do  bodily  harm  for  the  purpose  of 
preventing  any  person  or  persons 
from  entering  or  remaining  in  the 
employ  of  any  company,  corporation 
or  individual."  And  statutory  dec- 
larations of  liability  for  injuring  or 
interfering  with,  or  preventing  or 
hindering  the  pursuit  of,  a  business 
or  occupation;  or  in  particular 
against  interfering  with,  etc.,  in  ob- 
taining, continuing  in  or  leaving 
employment,  frequently  expressly 
prohibit  the  use  of  threats  or  in- 
timidation. See  statutes  cited  in  § 
3 ;  also  3  111.  R.  S.  ( Starr  &  Curtis' 
ed.,  1896),  pp.  3297-8,  §§  129,  130, 
c.  38,  §§  158-160;  Christensen  v. 
People,  114  111.  App.  40,  70  (1904) ; 
Johnson  v.  People,  124  111.  App.  213 


(1906);  Kan.  G.  S.   (Dassler's  ed., 
1905),    §§    2481-2;     Mich.    Comp. 
Laws    (1897),    p.    3389;    see    also 
Ck>lo.     R.     S.      (1908),     §     3924; 
(>)nn.  G.  S.   (1902),  §  1296;  Wye- 
man  V.  Deady,  79  Conn.  414;   65 
Atl.    129;    118   Am.   St.    Rep.    152 
(1906);  State  v.  McGee,  80  Conn. 
614;  69  Atl.  1059  (1908),  and  gen- 
erally  statutes    declaring   criminal 
liability   for   threats   or   extortion. 
See,  imder  Wisconsin  statute.  Far- 
mers' Loan  &  Trust  Co.  v.  Northern 
Pacific  R.  R.  Co.,  60  Fed.  803,  817; 
25  L.  R.  A.  414,  424   (C.  C.  Wis., 
1904) ;   Fischer  v.  SUte,  101  Wis. 
23;   76  N.   W.  594    (1898);   State 
V.  Schultz,  114  N.  W.  505   (Supm. 
Ct.  Wis.,  1908).    In  Matter  of  Mc- 
Cabe,  29  Mont.  28;    73  Pac.    1106 
( 1903) ,  the  provisions  of  Mont.  Pen- 
al Code,  §§  910,  911  as  to  fear  and 
extortion  were  held  inapplicable  to 
the  case  of  threat  to  discharge  from 
employment.     As  to  prohibition  of 
Miss.  Code  (1906),  §  1398,  against, 
by  threats  of  injury,  intimidating 
into  abandonment  of  the  home  and 
employment,  see  Breeland  v.  State, 
79  Miss.  527;  31  So.  104  (1902).  In 
SUte  V.  Stockford,  .77  Conn.  227; 
58  Atl.   '  9;   107  Am.  St.  Rep.  28 
(1904),  Conn.  G.  S.  (1902),  §  1296, 
was   applied   in  sustaining  a   con- 
viction for  the  employment  of  cer- 
tain methods  in  attempting  to  in- 
duce   an    employer    to    execute    an 
agreement  with  members  of  a  trade 
union.    See  also  as  to  §  1296,  State 
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thus  stated :  ^In  law  a  threat  is  a  declaration  of  an  intention 
or  determination  to  injure  another  by  the  commission  of  some 
unlawful  act;  and  an  intimidation  is  the  act  of  making  one 
timid  or  fearful  by  such  declaration.  If  the  act  intended  to  be 
done  is  not  unlawful,  then  the  declaration  is  not  a  threat  in 
law^  and  the  effect  thereof  is  not  intimidation  in  a  l^gal  sense."  ^^ 


'y.  Glidden,  55  Conn.  46,  69;  8  AtL 
890,  892;  3  Am.  St.  Rep.  23,  27 
(1887).  As  to  sufficiency  of  indict- 
ment under  Vermont  statute,  see 
Stete  V.  Stewart,  59  Vt.  273,  291; 
9  Atl.  559,  569;  59  Am.  Rep.  710, 
717   (1887). 

11  Payne  v.  Western  ft  Atlantic 
R.  R.  Co.,  13  Lea  (Tenn.),  507,  521; 
49  Am.  Rep.  666,  674  (1884).  To 
similar  effect,  Boyer  v.  Western  Un- 
ion Tel.  Co.,  124  Fed.  246,  248  (C. 
C.  Mo.,  1903).  So  it  was  said  by 
Lord  Herschell  in  Allen  v.  Flood, 
App.  Cas.  (1898),  1,  129  (and  com- 
pare remarks  of  Lord  Shand,  p. 
165)  :  "The  terms  'threat,'  'co- 
ercion/ and  even  'intimidation/  are 
often  applied  in  popular  language 
to  utterances  which  are  quite  law- 
ful, and  which  give  rise  to  no  lia- 
bility either  civil  or  criminal. 
They  mean  no  more  than  this,  that 
the  so-called  threat  puts  pressure, 
and  perhaps  extreme  pressure,  on 
the  person  to  whom  it  is  addressed, 
to  take  a  particular  course.  ... 
Everything  depends  on  the  nature 
of  the  representation  or  statement 
by  which  the  pressure  was  exer- 
cised. The  law  cannot  regard  the 
act  differently  because  you  choose 
to  call  it  a  threat  or  coercion  in- 
stead of  an  intimation  or  warning.'' 
In  the  dissenting  opinion  of  Holmes, 
J.,  in  Vegelahn  v.  Guntner,  167 
Mass.  92,  107;  44  K.  E.  1077,  1081; 
35  L.  R.  A.  722,  727;  57  Am.  St. 
Rep.  443  (1896),  it  was  said:    "The 


word  threats'  often  is  used  as  if 
when  it  appeared  that  threats  had 
been  made,  it  appeared  that  unlaw- 
ful conduct  had  begun.  But  it  de- 
pends on  what  you  threaten.  As  a 
general  rule,  even  if  subject  to  some 
exceptions,  what  you  may  do  in  a 
certain  event  you  may  threaten  to 
do,  that  is,  give  warning  of  your 
intention  to  do  in  that  event,  and 
thus  allow  the  other  person  the 
chance  of  avoiding  the  consequences. 
So  as  to  'compulsion,'  it  depends  on 
how  you  'compel.'  So  as  to  'an- 
noyance,' or  'intimidation.'"  See 
also  dissenting  opinion  of  Cald- 
well, J.,  in  Hopkins  v.  Ox- 
ley  Stave  Co.,  83  Fed.  912,  924, 
935;  28  C.  C.  A.  99,  111,  122 
(8th  C,  1897) ;  SUte  v.  Van  Pelt, 
136  N.  C.  633;  49  S.  E.  177;  68 
L.  R.  A.  760  (1904);  and  on  the 
general  subject,  article  in  21  Am. 
Law  Rev.  609,  529  (1887),  by  J. 
H.  Wigmore.  In  Perkins  v.  Pen- 
dleton, 90  Me.  166;  38  Atl.  96;  60 
Am.  St.  Rep.  252  (1897),  an  action 
for  inducing  a  discharge  from  em- 
ployment was  sustained  on  allega- 
tions of  "wilfully  threatening,  per- 
suading, inducing  and  by  other 
>vert  acts,  compelling**  the  employer, 
"against  its  will  and  without  any 
desire  on  its  part  so  to  do,  to  dis- 
charge the  said  plaintiff  from  its 
employ."  As  urged  by  counsel, 
there  was  no  allegation  of  "any 
threat  of.  injury"  or  use  of  intimi- 
dntion  or  force. 
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Now  whether  a  threat  includes  an  announcement  of  intention  to 
do  a  lawful  act  is  purely  a  matter  of  definition,  and  compara- 
tively speaking  it  is  immaterial  whether  it  is  so  included  or  noU 
But  the  idea  that  has  gained  considerable  prevalence,  that  it  is 
so  included,  has  produced  much  harm  and  confusion  in  mis- 
leading courts  into  holding  unlawful  the  mere  announcement 
of  an  intention  to  do  a  lawful  act,^^  though  on  principle  it  is 
difficult  to  see  any  illegality  in  such  announcement,^®  or  why 
it  is  made  illegal  by  merely  calling  it  a  threat,^*  Thus  if  the 
enforcement  of  a  rule  of  a  labor  union  by  fine  be  otherwise  free 
from  legal  objection,  it  is,  in  the  view  herein  taken,  no  objection 
to  such  enforcement  that  it  is  by  way  of  "threat'*  to  induce  a 
member  to  quit  or  to  refuse  to  enter  employment.^* 


12  Abundant  illustratiooB  wUl  ap- 
pear hereafter.  Thus,  see  for  in- 
stance,  as  to  announcement  of  in- 
tention to  discharge  from  employ- 
ment, §  37. 

13  See  Hackley  v.  Headley,  45 
Mich.  569,  576  (1S81);  Fuller  v. 
RoberU,  35  Fla.  110,  117;  17  So. 
350,  362  (1895).  See  cases  cited 
in  6  Am.  ft  Eng.  Enc.  of  Law,  p. 
71,  under  article  ''Duress." 

14  In  accord  with  the  text  are 
Parkinson  v.  Building  Trades  Coun- 
cil, 98  Pac.  1027,  1039  (Supm.  Ct. 
Cal.,  1908) ;  National  Protective 
Assoc.  V.  Gumming,  170  N.  Y.  316, 
329;  63  N.  E.  369,  372;  58  L. 
R.  A.  135,  141;  88  Am.  St.  Rep. 
648  (1902);  affirming  53  App.  D. 
227;  65  N.  Y.  Suppl.  946  (1900); 
Park  y.  National  Wholesale  Drug- 
gists' Assoc.,  175  N.  Y.  1,  20;  67 
N.  E.  136,  143;  62  L.  R.  A.  632, 
641;  96  Am.  St.  Rep.  578  (1903); 
affirming  54  App.  D.  223;  66  N. 
Y.  Suppl.  615  (1900).  See  Fos- 
ter V.  Retail  Clerks'  Protective 
Assoc.,  39  Misc.  48;  78  N.  Y.  Suppl. 
860  (Supm.  Ct.,  Sp.  T.,  1902) ;  Peo- 


ple V.  McFarlin,  43  Misc.  591;  89 
N.  Y.  Suppl.  527  (Monroe  0)unty 
Ct.,  1904) ;  Transportation  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611; 
40  S.  E.  591;  56  L.  R.  A.  804;  88 
Am.  St.  Rep.  895   (1902). 

16  Opposed,  however,  to  this  view 
is  L.  D.  Willcut  &  Sons  Co.  v.  Dris- 
coU,  200  Mass.  110,  114;  85  N.  E. 
897,  899  (1908),  where,  in  case  of  a 
strike  concededly  legal,  relief  was  al- 
lowed the  employer  against  the  action 
of  officers  and  members  of  unions  in 
'intimidating  by  the  imposition  of 
a  fine,  or  by  a  threat  of  such  fine, 
any  person  or  persons  from  entering 
into  the  employ  of  the  plaintiff  or 
remaining  therein."  By  the  rules  of 
the  unions  there  was  subject  to  fine 
a  member  working  with  a  non- 
union man  who  refused  to  join  the 
union;  so  persons  designated  as 
"common  scabs,"  "inveterate  or  no< 
torious  scabs,"  and  "union  wreck- 
ers," those  terms  being  applied  to 
those  who  in  different  ways  per- 
sisted in  working  after  a  strike  had 
been  called,  it  being  said:  "These 
fines  in  their  operation  are  likely  to 
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§  7.  Injniy  to  bnsinen. — Becentlj  the  idea  has  gained  cur- 
rency that  the  doctrine  of  liability  already  stated  applies  to 
protect  not  only  property,  but  "business.**  *•     But  the  cases  of 


be  coercive  in  their  nature."  T6 
aay  the  least,  the  court  seeniB  to 
have  come  very  near  begging  the 
question.  It  may  well  be  admitted, 
as  stated  in  the  majority  opinion 
(200  Mass.  119;  85  N.  £.  901),  that 
"an  act  otherwise  a  violation  of  the 
third  party's  rights**  is  no  less  "a 
violation  because  done  by  some  mem- 
ber in  obedience  to  a  by-law."  But 
the  very  point  involved  was  whether 
the  "threat"  to  enforce  the  fine  oper- 
ated as  a  violation  of  any  right  of 
the  employer.  The  court  relied  large- 
ly on  Martell  v.  White,  185  Mass. 
265;  69  N.  E.  1085;  64  L.  R.  A.  260; 
102  Am.  St.  Rep.  341  (1904) ;  Bout- 
well  V.  Marr,  71  Vt.  1;  42  Atl. 
607;  43  L.  R.  A.  803;  76  Am.  St. 
Rep.  746  (1899).  In  Martell  v. 
White  and^  so  it  seems,  in  Boutwell 
V.  Marr,  the  injury  complained  of 
was  to  a  trade  competition.  See  § 
34.  The  elaborate  dissenting  opin- 
ion of  Sheldon,  J.,  in  L.  D.  Willcut 
&  Sons  O).  V.  Driscoll,  seems  to  us 
to  furnish  by  far  the  better  rea- 
son. 

!•  Sparks  v.  McCrary,  47  So.  332 
( Supm.  Ct.  Ala.,  1908 )  ;  State  v. 
Glidden,  55  Comi.  46,  71;  8  Atl. 
890,  894;  3  Am.  St.  Rep.  23,  30 
(1887;  business  of  publishing  a 
newspaper) ;  Doremus  v.  Hennessy, 
176  111.  608;  52  N.  E.  924;  43 
L.  R.  A.  797;  68  Am.  St.  Rep.  203 
(1898) ;  Purington  v.  Hinchliff,  219 
ni.  159;  76  N.  E.  47;  2  L.  R.  A. 
N.  S.  824;  109  Am.  St.  Rep.  322 
(1905);  Christensen  v.  People,  114 
111.  App.  40,  71  (1904) ;  Jackson  v. 
Stanfield,  137  Ind.  592,  613;  36  N. 
£.  345,  351;   23  L.  R.  A.  588,  596 


(1894);  Hundl^  T.  LouisviUe  & 
NashviUfr  R.  R.  Co^  106  Ky.  162; 
48  S.  W.  429;  63  Lb  R.  A.  289;  88 
Am.  St  Rep.  298  (1898);  Under- 
bill V.  Murphy,  117  Ky.  640;  78 
S.  W.  482;  111  Am.  St.  Rep.  262 
(1904);  My  Maryland  Lodge  v. 
Adt,  100  Md.  238;  59  AtL  721;  6$ 
L.  R.  A.  752  (1905);  WiUner  v. 
Silverman,  71  AtL  962  (Ct  App. 
Md.,  1909) ;  Martell  v.  White,  185 
Mass.  255,  257;  69  N.  E.  1085, 
1086;  64  L.  R.  A.  260,  262; 
102  Am.  St  Rep.  341  (1904); 
Pickett  V.  Walsh,  192  Mass.  572, 
688;  78  N.  E.  753,  760;  6  L.  R.  A. 
N.  S.  1067,  1081;  116  Am.  St  Rep. 
272  (1906) ;  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich. 
497,  518;  77  N.  W.  13,  21;  42  L. 
R.  A.  407,  415;  74  Am.  St  Rep. 
421  (1898);  Gray  v.  Building 
Trades  Council,  91  Minn.  171,  182; 
97  N.  W.  663,  667;  63  L.  R.  A. 
753,  759;  103  Am.  St  Rep.  477 
( 1903) ,  Barr  v.  Essex  Trades  Coun- 
cil, 53  N.  J.  Eq.  101,  112;  30  Atl. 
881,  885  (1894;  business  of  publish- 
ing newspaper,  including  the  right 
to  use  "plate"  matter  therein) ; 
State  V.  Donaldson,  32  N.  J.  Law, 
151,  155;  90  Am.  Dec.  649,  652 
(1867) ;  Van  Horn  v.  Van  Horn,  62 
N.  J.  Law,  284;  20  Atl.  485;  10  L. 
R,  A.  184  (1890);  56  N.  J.  Law, 
318;  28  Atl.  669  (1894);  Davis  v. 
Zimmerman,  91  Hun,  489;  36  K  Y. 
Suppl.  303  (1895);  Matthews  v. 
Shankland,  25  Misc.  604;  56  N.  Y. 
Suppl.  123  (Supm.  Ct.,  Sp.  T.,  1898; 
business  of  publishing  a  news- 
paper) ;  Moores  v.  Bricklayers'  Un- 
ion, 7  Ry.  &,  Corp.  L.  J.  108  (Super. 
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allied  interference  with  "business,"  when  analyzed,  resolve 
themselves  either  into  mere  cases  of  injury  or  threat  of  injury  to 
person  or  property  (the  additional  category  of  injury  to  busi- 
ness being  of  course  unnecessary  as  to  such  cases),  or  into  mere 


Ct.  Cin.,  1889) ;  Flaccus  v.  Smith, 
199  Pa.  St.   128;   48  Atl.  894;   64 
L.  R.  A.  640;  85  Am.  St.  Rep.  779 
(1901);   Purvis  v.  Local  No.  500, 
United   Brotherhood  of   Carpenters 
ft  Joiners,  214  Pa.  St.  348;  63  Atl. 
585;    12  L.  R.  A.  N.   S.  642;    112 
Am,   St.  Rep.   757    (1906);    F.   R, 
Patch    Manuf.    Co.    v.    Protection 
Lodge,  77  Vt.  294;  60  AtL  74;  107 
Am.  St.  Rep.  765    (1905);   Crump 
V.  Commonwealth,  84  Va.  927,  934; 
6  S.  E.  620,  624;   10  Am.  St.  Rep. 
895,  901    (1888);   Nashville,  Chat- 
tanooga, etc.,  Ry.  Co.  v.  McConnell, 
82  Fed.  65,  80  (C.  C.  Tenn.,  1897) ; 
Bowen,  J.,  in  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, 23  Q.  B.  D.  598,  614  (1889). 
As    instances   of   interference   with 
business,  held  to  be  unlawful,  the 
following  were  cited  in  Bowen,  J.,  in 
the  case  just  cited :     The  intentional 
driving  away  of  customers  by  show 
of  violence,  Tarleton  v.  McGawley, 
Pcake,  N.  P.,  205   (1793);  the  ob- 
struction of  actors  on  the  stage  by 
preconcerted     hissing,     Clifford     v. 
Brandon,    2    Campbell,    N.    P.    358 
(1810) ;  Gregory  v.  Duke  of  Bruns- 
wick, 6  Manning  ft  Gr.  205  (1843) ; 
the  disturbance  of  wild  fowl  in  de- 
coys by  the  firing  of  guns,  Carring- 
ton  V.  Taylor,  11  East,  571  (1809) ; 
Keeble  v.  Hickeringill,  Id.  574,  note 
(1706);  the  impeding  or  threaten- 
ing servants  or  workmen,  Gkirret  ▼. 
Taylor,  Cro.  Jac.  567    (1620).    So 
of  preventing  by  intimidation  per- 
sons from  entering  the  employment 
of  one  who  was  thereby  prevented 
from    fulfilling   contracts   with   the 
plaintiff,    Cheanpeake    ft    O.    Coal 


Agency  Co.  v.  Fire  Crepk  Coal,  etc., 
Co.,  119  Fed.  942  (C.  C.  W.  Va., 
1902).  So  of  refusal  of  carrier  to 
deliver  to  a  drayman  freight  that  he 
was  authorized  by  the  consignee  to 
receive,  Southern  Ry.  Co.  v.  Cham- 
bers, 126  Ga.  404;  55  S.  E.  37;  7 
L.  R.  A.  N.  S.  926   (1906). 

See  generally  as  to  liability  for 
wrecking  and  breaking  up  a  busi- 
ness. Brown  v.  Jacobs  Pharmacy  Co., 
115  Ga.  429,  445;  41  S.  E.  553,  560; 
57  L.  R.  A.  547,  555;  90  Am.  St. 
Rep.  126  ( 1902) ;  McCartney  v.  Ber- 
lin, 31  Neb.  411;  47  N.  W.  1111 
(1891);  Rourke  v.  Elk  Drug  Co., 
75  App.  D.  145;  77  N.  Y.  SuppL 
373  (1902);  Brown  v.  American 
Freehold  Land  Mortgage  Co.,  97 
Tex.  599;  80  S.  W.  985;  67  L.  R. 
A.  195  (1904);  Auerican  Freehold 
Land  Mortgage  Co.  v.  Brown,  101 
S.  W.  856  (Tex.  Civ.  App.  1907); 
Murray  v.  McGarigle,  69  Wis.  483; 
34  N.  W.  522   (1887). 

Compare  Smith  v.  Nippert,  76 
Wis.  86;  44  N.  W.  846;  20  Am.  St. 
Rep.  26  (1890);  Barron  v.  Pitts- 
burg Plate  Glass  Co.,  7  Ohio  N.  P. 
528  (Cin.  Super  Ct.,  1900).  In 
State  V.  Glidden,  supra,  it  was 
pointed  out  that  the  injury  was 
not  only  to  the  business  of  the 
newspa^^r  publisher,  but  to  that  of 
his  employees — ^the  fellow- workmen 
of  the  parties  offending.  As  to  sur- 
vival of  action  for  damages  for  in- 
jury to  business,  see  Jones  v. 
Barmm,  217  111.  381 ;  75  N.  E.  506 
(1905) ;  affirming  119  HI.  App.  475 
(1905). 

See  articles  on  the  general  subject 
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cases  of  inducing  a  refusal  to  deaL  In  other  words,  the  intro- 
duction of  the  term  ^'injury  to  business"  serves  to  make  more 
plausible  the  doctrine  that  merely  inducing  a  refusal  to  deal  is 
unlawful     But,  in  the  view  we  take,  an  injury  to  ^^business'' 

in  34  Am.  Law  ReT.iai,  468  (1900), 
by  &  D.  ThompBon;  16  Hair.  Law 
Rev.  236  (1902-3)  by  £.  F.  Mc- 
Clennen. 

As  to  whether  the  ezutenoe  of  a 
oombioation  illegal  as  in  restriction 
upon  competition  furnishes  ground 
for  an  action  by  a  third  party,  see 
§  164. 

Not  infrequent  are  statutoiy 
declarations  of  criminal  liability  for 
injuring,  or  interfering  with,  or  pre- 
venting or  hindering  the  pursuit  of, 
a  business  or  occupation,  or,  in  par- 
ticular, for  interfering  with,  etc., 
obtaining,  continuing  in  or  leaving 
employment.  See,  for  instance,  Ala. 
Crim.  Code  (1907),  §§  6394  et  seq. 
6856;  Ga.  Penal  Code  (1896),  §§ 
123  (compare  §  119),  125,  126; 
Jones  V.  £.  Van  Winkle  Co.  Gin  & 
Machine  Works,  62  S.  E.  236;  17  L. 
R.  A.  N.  S.  848  (Supm.  Ct.  Ga. 
1908) ;  111.  R.  S.  ( Starr  &  Curtis'  ed., 
1896),  c.  38,  §§  96,  294-4S;  Johnson 
V.  People,  124  111.  App.  213  (1906) ; 
Allis-Chalmers  Co.  v.  Reliable  Lodge, 
111  Fed.  264  (C.  C.  111.,  1901); 
Me.  R.  S.  (1903),  c.  127,  §  21; 
Mass.  R.  L.  (1902),  c.  106,  § 
II;  Plant  v.  Woods,  176  Mass.  492, 
503;  57  N.  E.  1011,  1015;  51 
L.  R.  A.  339,  344;  79  Am.  St. 
Rep.  330  (1900)  •  Mich.  Comp.  Laws 
(1897),  p.  3389;  Mo.  R.  S.  (1906), 
§  2155;  N.  H.  Pub.  Stat.  (1901),  c 
266,  §  12;  N.  Y.  Penal  Code,  §  653; 
N.  D.  Const.,  §  23;  Penal  Code 
(1905),  §8772;  Or^.  Codes  (1901), 
§  1971;  R.  I.  Gen.  Laws  (1896),  c. 
278.  §  8;  c.  279,  §  45;  Tex.  Penal 
Code,   SS   309,   324,   600;   Vt.  Pub. 


SUt  (1906),  §§  586^9;  Wis.  Stat 
(1898),  §§  4466a,  4466c;  State  ex 
rel.  Dumer  v.  Huegin,  110  Wis.  189, 
261;  85  N.  W.  1046,  1066;  62  L. 
R.  A.  700,  746  ( 1901 ;  §  4466a  said 
to  be  "a  mere  declaration  of  the 
common  law") ;  Farmers'  Loan  ft 
Trust  Co.  V.  Northern  Pacific  R.  R. 
Co.,  60  Fed.  803,  816;  25  L.  R.  A. 
414,  424  (C.  C.  Wis.,  1894) ;  AUis- 
Chalmers  Co.  v.  Iron  Molders'  Un- 
ion, 150  Fed.  155,  171  (C.  C.  Wis., 
1906). 

The  prohibition  of  Tex.  Penal 
Code,  §  600,  supra,  was  in  Nelson  v. 
State,  57  S.  W.  645  (Tex.  Crim. 
App.,  1900),  supra,  held  not  con- 
fined to  cases  of  employment  in  ihe 
service  of  another,  but  to  apply  to 
one  engaged  in  busin.  on  his  own 
account. 

As  to  §  309,  see  Bradford  v.  State, 
40  Tex.  Crim.  App.  632;  51  S.  W 
379    (1899);   Holman  v.   State,   40 
Tex.    Crim.    App.    628  j^    51    S.    W. 
379   (1899). 

For  instances  of  statutory  pro- 
hibitions of  interference  with  rail- 
road business,  see  3  111.  R.  S.  ( Starr 
&  Curtis'  ed.,  1896),  p.  3297,  §§  128- 
131;  as  to  application  to  case  of 
quitting  employment,  see  §§  47,  48; 
Kan.  G.  S.  (Dassler's  ed.,  1905), 
§§  2181-4  (the  sa  as  111.,  §§  128- 
31  respectively).  See  also  Del. 
R.  S.  (1893),  p.  928;  Miss.  Code 
(1906),  §  1345;  N.  J.  L.  1903,  c. 
257,  §  63;  Pa.  2  P.  &  L.  Dig.  pp. 
3949,  3955;  of  interference  with  the 
business  of  transportation  generally, 
Ky.  Stat.  (1903),  c.  32,  §§  802,  803. 

As    to     interference     with    "the 
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has  no  independent  existence.  ^^  And  the  same  may  be  said 
of  fear  of  injury  to  business.  It  seems  to  have  been  said  with 
reason  that  for  the  purpose  of  sustaining  liability  for  injury  to 
business  it  must  be  made  to  appear  that  the  business  which  it 


rights  of  any  individual  engaged  in 
labor/'  see  Utah  L.  1907,  c.  76; 
with  employment,  business,  etc.,  be- 
cause of  membership  in  national 
guard,  N.  Y.  Penal  Code,  §  171b. 

In  State  v.  Donaldson,  32  N.  J. 
Law,  161,  156;  90  Am.  Dec  649, 
662  (1867),  combining  to  induce 
the  discharge  of  fellow-employees  by 
the  announcement  of  an  intention  to 
quit  employment,  was  held  not  in- 
dictable as  "an  injury  to  trade"  un- 
der the  statute,  the  court  saying: 
"It  is  true  that,  at  a  far  remove, 
an  injury  to  an  individual  manu- 
facturer may  affect  trade  injurious- 
ly; but,  in  the  same  sense,  so  it  is 
true,  will  an  injury  inflicted  on  a 
consumer  of  manufactured  articles. 
But  it  is  not  this  undesigned  and 
incidental  damage  which  is  em- 
braced within  the  statutory  denun- 
ciation." 

17  This  seems  to  be  in  substan- 
tial accord  with  the  view  taken  in 
Allen  V.  Flood,  App.  Cas.  (1898),  1, 
where  Lord  Herschell  (p.  133,  and 
see  views  of  Lord  Davey  to  same 
effect,  p.  173)  vigorously  disputed 
the  proposition  that  "every  man 
has  a  right  to  pursue  his  trade  or 
calling  without  molestation  or  ob- 
struction, and  that  any  one  who 
by  any  act,  though  it  be  not  other- 
wise unlawful,  molests  or  obstructs 
him,  is  guilty  of  a  wrong  unless  he 
can  show  lawful  justification  or  ex- 
cuse for  so  doing."  After  discuss- 
ing authorities  cited  as  supporting 
this  proposition,  it  was  said  (p. 
137) :  "In  all  of  them  the  act  com- 
plained of  was  in  its  nature  wrong- 


ful: violence,  menaces  of  violence, 
false  statements.  •  •  .  The  act 
was  not  wrongful  merely  because 
it  affected  the  man  in  his  trade, 
though  it  was  this  circumstance 
which  occasioned  him  loss;"  and 
again  (p.  138):  "I  do  not  doubt 
that  every  one  has  a  right  to  pur- 
sue his  trade  or  employment  with- 
out 'molestation'  or  'obstruction,'  if 
those  terms  are  used  to  imply  some 
act  in  itself  wrongful.  This  is  only 
a  branch  of  a  much  wider  propo- 
sition, namely,  that  every  one  has 
a  right  to  do  any  lawful  act  he 
pleases  without  molestation  or  ob- 
struction. If  it  be  intended  to  as- 
sert that  an  act  not  otnerwise 
wrongful  always  becomes  so  if  it 
interferes  with  another's  trade  or 
employment,  and  needs  to  be  ex- 
cused or  justified,  I  say  that  such 
a  proposition,  in  my  opinion,  has 
no  solid  foundation  in  reason  to 
rest  upon."  See  criticism  of  remarks 
of  Bowen,  J.,  in  Mogul  S.  S.  Go. 
V.  McGregor,  23  Q.  B.  D.  698,  613 
( 1889 ) .  But  see  Quinn  v.  Leathem, 
App.  Gas.  (1901),  496,  507,  626. 
By  §  3  of  the  Trade  Disputes  Act  of 
1906,  "an  act  done  by  a  person  in 
contemplation  or  furtherance  of  a 
trade  dispute  shall  not  be  action- 
able on  the  ground  only  .  .  . 
that  it  is  an  interference  with  the 
trade,  business,  or  employment  of 
some  other  person,  or  with  the  right 
of  some  other  person  to  dispose  of 
his  capital  or  his  labor  as  he  wills." 
See  article  in  42  Am.  Law  Rev.  200 
(1908)   by  G.  R.  Darling. 
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is  daimed  has  been  interrapted  ^^was  an  established  one ;  that  is, 
it  had  been  snooessfullj  conducted  for  such  a  length  of  time, 
and  had  such  a  trade  established^  that  the  profits  thereof  are 
reasonably  ascertainable/'  ^* 

§  8.  Interference  with  interstate  oommeroe  and  transporta- 
tion of  mails. — ^In  a  special  class  of  cases,  that  is,  interference 
with  interstate  commerce  and  the  transportation  of  the  mails,  the 
power  to  grant  relief  is  vested  in  the  national  government  by 
virtue  of  the  commerce  clause  of  the  Federal  Constitution.^^ 


»  States  ▼.  Durkiii,  66  Kan.  101; 
68Pac  1091  (1902). 

i*ln  Re  Debe,  15S  U.  S.  564;  16 
Snpm.  900;  39  L.  Ed.  1092  (1895) ; 
affirming  U.  S.  ▼.  Debs,  64  Fed. 
724  (C.  €.  111.,  1894),  Bueh  power 
was  asserted  as  against  striking 
railroad  employees,  without  in  any 
waj  qnestioning  their  right  to 
strike.  8ee  also  U.  S.  y.  Elliott, 
62  Fed.  801  (C.  C.  Mo.,  1894) ;  64 
Id.  27  (C.  C.  Mo.,  1894);  U.  S. 
Y.  Oassidy,  67  Id.  698  (D.  C.  CaL, 
1895);  Re  Grand  Jury,  62  Fed. 
828  (G.  G.  lU.,  1894);  Re  Grand 
Jury,  Id.  834  (G.  G.  Gal.,  1894); 
Re  Grand  Jury,  Id.  840  (G.  G.  Gal., 
1894);   Thomas   ▼.   Gindnnati,   N. 


O.  &  T.  P.  Ry.  Go.,  62  Fed.  803, 
822  (G.  G.  Ohio,  1894);  Wabash 
R.  Go.  ▼.  Hannahan,  121  Fed.  663 
(G.  G.  Mo.,  1903;  for  criticism  of 
Wabash  R.  Go.  v.  Hannahan,  see  56 
Gent.  L.  J.>  314) ;  Knudsen  ▼. 
Benn,  123  Fed.  636  (G.  G.  Minn., 
1903);  National  Tel.  Go.  ▼.  Kent, 
166  Fed.  173  (G.  G.  W.  Va.,  1907). 
As  to  power  under  commerce  clause 
to  enact  legislation  imposing  re- 
strictions upon  right  to  refuse  to 
employ,  or  to  discharge  from  em- 
ployment on  account  of  member- 
ship in  labor  organization,  see 
Adair  v.  U.  S.,  208  U.  8.  161,  176; 
28  Supm.  277,  281;  62  L.  Ed.  436 
(1908^ 


CHAPTEE  II 

THE  TEST  OF  LIABILITY 

§    9.    liability  whether  determined  by  relation  of  party  doing  injury,  or 
by  intent. 

10.  Relation  as  test  of  liability. 

11.  The  false  test  of  malicious  intent. 

12.  Malice  as  including  desire  to  benefit  one's  self. 

§  9.  Liability  whether  detennined  by  relation  of  party  doing 
injury,  or  by  intent. — ^In  the  view  taken  in  this  treatise,  civil 
liability  for  injury  depends  solely  on  the  nature  of  the  relation 
of  the  party  doing  the  injury,  and  not  at  all  on  the  presence  or 
absence  of  malice  or  malicious  intent*  It  would  seem  to  have 
been  said  with  truth  that  "the  English  law,  which  in  its  earlier 
stages  began  with  but  an  imperfect  line  of  demarcation  between 
torts  and  breaches  of  contract,  presents  us  with  no  scientific 
analysis  of  the  degree  to  which  the  intent  to  harm,  or,  in  the 
language  of  the  civil  law,  the  animus  vicino  nocendi,  may  enter 
into  or  a£Pect  the  conception  of  a  personal  wrong."  ^  Although 
such  liability  may  exist  in  the  absence  of  intent,*  it  may  be 
conceded  that  to  an  extent  it  depends  on  whether  there  was 
such  intent,  as  in  case  of  a  pure  accident.  But,  ignoring  such 
exceptional  cases,  we  shall  for  present  purposes  assume  that  in 
each  case  of  injury  the  act  producing  injury  was  done  with  in- 
tent to  produce  such  injury.  It  will  scarcely  be  pretended  that 
the  presence  or  absence  of  mere  intent  constitutes  a  universal 
test  of  liability.  But  the  view  that  the  presence  or  absence  of 
malice  or  malicious  intent  constitutes  a  test  seems  recently  to 
have  gained  ground,  especially  in  connection  with  the  determina- 
tion of  the  legality  of  acts  of  labor  and  other  combinations. 

1  By  Bowen,  J.,  in  Mogul  8.  S.  by  the  Roman  law,  see  Pollock  on 

Co.  ▼.  McGregor,  23  Q.  B.  D.  598,  Torts,  p.   136. 

613    (1889).    That  the  animua  vi-  'As  in  case  of  trespass  and  con- 

dno  nocendi  did  so  enter  into  the  version.     See  Pollock  on  Torts,  p. 

conoeption  of  a  wrong  as  viewed  9. 
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§  10.  Belation  as  test  of  liability.— The  persistence  of  the 
doctrine  giving  effect  to  malice  or  malicious  intent  as  a  test  of 
liability,  is  nndoubtedlj  due  to  the  absence  of  a  comprehension  of 
what  is  the  true  test,  which  is,  we  submit,  whether  the  act  was 
the  natural  incident  or  outgrowth  of  some  lawful  relation.^ 


>  Although,  80  far  as  I  know,  this 
view  has  not  preyioaaly  been  forma- 
lated,  the  court,  in  the  leading  case 
of  AUen  y.  Flood,  App.  Cas.  (1898), 
1,  seem  to  have  oome  very  near 
an  apprehension  of  it,  as  not  con- 
fined in  its  application  to  any 
particular  relation,  such  as  that  of 
trade  competitor,  but  extending  to 
lawful  relations  generally.  Thus, 
Lord  Herschell  (p.  140)  explained 
the  decision  in  Mogul  S.  S.  Co.  ▼. 
McGregor,  infra,  as  not  resting  on 
the  narrow  basis  that  ''the  law 
sanctions  acts  which  are  done  in 
furtherance  of  trade  competition," 
"but  rather  or  this,  that  the  acta 
by  tohich  the  competition  ^cas  pur- 
9ued  ioere  all  lawful  acta,  that  they 
were  acta  not  in  themeelves  wrong- 
ful, but  a  mere  exercise  of  the 
right  to  contract  yrith  whom,  and 
when,  and  under  what  circum- 
stances and  upon  what  conditions 
they  pleased."  And  some  of  the 
judges  who  delivered  the  numerous 
opinions  in  Mog*^  S.  S.  Co.  y.  Mc- 
Gregor seem  to  us  to  have  been  not 
far  from  such  clear  apprehension. 
Thus,  Bowen,  J.,  when  (23  Q.  B. 
D.  598,  618)  he  said:  "If  it  was 
bona  fide  done  in  the  use  of  a  man's 
oum  property,  in  the  exercise  of  a 
man*s  oum  trade,  such  legal  justifi- 
cation would,  I  think,  exist  not  the 
less  because  what  was  done  might 
seem  to  others  to  be  selfish  or  un- 
reasonable. But  such  legal  justifi- 
cation would  not  exist  when  the 
act  was  merely  done  with  the  in- 
tention of  causing  temporal  harm, 


without  reference  to  on^s  own  law- 
ful gain  or  the  lawful  enjoyment 
of  one's  own  rights."  See  also  Gla- 
morgan Coal  (Ik),  y.  South  Wales 
Miners'  Feaeration,  1  K.  B.  (1903) 
118,  134,  where,  in  determining  lia- 
bility for  inducing  breach  of  eon- 
tract,  the  test  applied  seems  in  ef- 
fect to  have  been  whether  the  act 
of  inducing  was  a  natural  incident 
or  outgrowth  of  the  relation  of  em- 
ployee. The  reversal  of  this  deci- 
sion in  2  K.  B.  (1903)  645  (see 
p.  573 ) ;  South  Wales  Miners'  Fed- 
eration v.  Glamorgan  Coal  Co.,  App. 
Cas.  (1905)  239,  does  not  seem  to 
have  necessarily  impaired  its  au- 
thority on  this  point.  See  §  64. 
Compare  what  is  said  in  Walker  v. 
Cronin,  107  Mass.  555,  563  (1871), 
as  to  ''acting  in  the  lawful  exercise 
of  some  distinct  right  which  fur- 
nished the  defense  of  a  justifiable 
cause"  See,  generally,  Cooley  on 
Torts  (2d  ed.),  p.  93;  1  Eddy  on 
Combinations,  §  470.  Suggestive 
discussions,  more  or  less  closely 
bearing  on  this  subject,  will  be 
found  in  articles  in  8  Harv.  Law 
Rev.  1  (1894)  by  Judge  O.  W. 
Holmes;  Id.  200  (1894);  Id.  377 
(1895);  21  Am.  Law  Bev.  509 
(1887)  by  J.  H.  Wigmore.  The 
last  named  article  is  rich  in  sug- 
gestion, but  the  learned  author, 
throughout  his  discussion  of  ''in- 
terference with  relations,"  seems  to 
us  to  fall  into  the  common  error 
of  treating  the  subject  from  the 
standpoint  of  the  relation  of  the 
party  injured,  instead  of  from  that 
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Perhaps  the  most  striking  and  snggestive  illuBtration  of  such  a 
relation  is  that  of  the  owner  of  tangible  property.^  Particu- 
larly has  the  test  indicated  been  applied  to  the  case  of  owner- 
ship of  real  estate.'  It  is  the  generally-accepted  doctrine  that 
the  owner  of  land  is  not  liable  for  an  injury  resulting  from  an 
act  done  upon  his  own  land,  merely  because  the  act  was  done 
with  intent  to  do  the  injury.  In  such  case  the  act  is  merely 
an  incident  or  outgrowth  of  the  lawful  relation  of  owner.  It  is 
a  mistake,  however,  to  suppose  that  the  doctrine  is  confined  in 


of  the  party  doing  the  injury.  See 
also  articlefl  in  11  Hair.  Law  Rev. 
449,  463  (1898)  by  £.  Freund; 
19  Law  Quart  Rev.  37,  172  (1903) 
by  D.  R.  Chalmers  Hunt;  editorial 
note  in  18  Id.  1  (1902) ;  articles  m 
16  Harv.  Law  Rev.  236  (1902-3) 
l^  £.  F.  McClennen;  3  Va.  Law 
Reg.  163,  169  (1897-8)  by  W.  L. 
Royall.  Compare  as  to  doctrine  of 
privilege  in  libel,  Hollenbeck  v.  Ris- 
tine,  106  Iowa,  488;  75  N.  W.  365; 
67  Am.  St.  Rep.  306  (1898). 

«Thus,  in  Passaic  Print  Works 
y.  Ely  ft  Walker  Dry  Goods  Co., 
106  Fed.  163;  44  C.  C.  A.  426;  62 
L.  R.  A.  673  (8th  C,  1900)  the 
sale  of  certain  goods  at  a  reduced 
price  was  held  not  to  produce  an 
actionable  injury  to  the  manufac- 
turer thereof,  though  the  motive 
of  the  seller  was  "to  injure  the 
business  of"  such  manufacturer  and 
''to  cause  it  great  loss  in  money," 
and  to  break  up  and  ruin  its  trade 
among  the  jobbers  in  a  certain 
locality.  This  result  was  reached 
by  an  application  of  the  doctrine 
thus  stated:  "The  right  to  offer 
property  for  sale,  and  to  fix  the 
price  at  which  it  may  be  bought, 
ie  incident  to  the  ownership  of 
property f  and  the  loss  which  a  third 
party  sustains  in  consequence  of  the 
exercise  of  that  right  is  damnum 
cheque  injuria." 


•  Phelps  V.  Nowlen,  72  N.  Y. 
39;  28  Am.  Rep.  93  (1878) ;  Mayor, 
etc.,  of  Bradford  v.  Pickles,  App. 
Gas.  (1896)  687;  Metzger  v.  Hoch- 
rein,  107  Wis.  267;  83  N.  W.  308; 
50  L.  R.  A.  305;  81  Am.  St.  Rep. 
841  (1900).  See,  however,  Ches- 
ley  V.  King,  74  Me.  164;  43  Am. 
Rep.  669  (1882).  That,  for  in- 
stance, creating  noises  on  one's  land 
is  not  a  natural  incident  or  out- 
growth of  the  relation  of  owner  of 
land,  see  Allen  v.  Flood,  App.  Cas. 
(1898),  1,  101,  commenting  on  Kee- 
ble  V.  Hickeringill,  11  East,  574, 
note  (1706),  a  case  where  firing  a 
gun  on  one's  own  land  frightened 
wild  fowl  from  a  neighbor's  decoy. 
It  was  further  said  (p.  133)  that 
Keeble  v.  Hickeringill  may  be  "ex- 
plained by  the  circumstance  that, 
if  the  defendant  merely  fired  on  his 
own  land,  in  the  ordinary  use  of  it, 
his  neighbor  could  make  no  com- 
plaint, whilst  if  he  was  not  firing 
for  any  legitimate  purpose  con- 
nected with  the  ordinary  use  of 
land,  he  might  be  held  to  commit 
a  nuisance."  What  is  this  but  say- 
ing that  the  act  of  firing,  though 
done  upon  the  land,  was  not  the 
natural  incident  or  outgrowth  o] 
the  lawful  relation  ae  owner  of  euch 
landf  See  article  in  16  Harv.  Law 
Rev.  236  (1902-3)  by  E.  F.  Ho- 
Clennen. 
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its  application  to  the  relation  of  own^  of  land.*  The  existence 
of  the  relation  of  party  to  a  lawful  contract  enables  such  a  party 
to  enforce  or  terminate  the  contract  according  to  its  provisions, 
without  reference  to  the  presence  of  intent  to  injure  another 
party  to  the  contract  or  a  third  person.^  The  doctrine  just 
stated  applies  (or  should  be  regarded  as  applying)  to  the  rela- 
tions of  competitor  in  trade,  of  employer,  and  of  employee. 
In  the  line  of  what  we  have  already  stated,  the  failure  to  recog- 
nize and  apply  this  doctrine  seems  to  be  largely  responsible  for 
the  confusion  and  conflict  in  the  decisions  relating  to  the  le- 
gality of  labor  and  other  combinations.  It  will  be  our  endeavor 
in  this  part  of  this  treatise  to  show  its  application  to  such  cases. 
§  11.  The  false  test  of  malicioiu  intent. — ^It  has  already  been 
intimated  that  the  absence  of  a  comprehension  of  the  true  test 
just  indicated  seems  to  be  the  cause  of  the  introduction  of  the 
false  and  misleading  test  of  malice  or  malicious  intent.  This 
observation,  however,  has  reference  to  what  has  been  termed 
malice  in  fact  as  distinguished  from  m^Uice  in  law.^     Malice  in 


•  This  may  have  been  the  view 
of  the  court  in  Moores  y.  Bricklay- 
ers' Union,  7  By.  ft  Corp.  L.  J.  IDS 
(Super.  Ct.  Cin.,  1889),  citing  dia- 
senting  opinion  in  Capital  ft  Coun- 
ties Bank  t.  Henty,  7  App.  Cas. 
741,  766   (1882). 

TThus,  in  Raycroft  v.  Tayntor, 
68  Vt.  219;  35  Atl.  63;  33  L.  R. 
A.  225;  54  Am.  St.  Rep.  882 
(1896),  no  action  was  held  to  lie 
for  procuring  a  discharge  from  em- 
ployment by  threatening  the  em- 
ployer that  the  defendant  would 
terminate  a  contract  that  he  had 
the  right  to  terminate  at  any  time. 
To  the  same  rule  seems  referable 
Beechley  v.  Mulville,  102  Iowa,  602; 
70  N.  W.  107;  63  Am.  St.  Rep.  479 
(1897),  where  an  action  by  a  mem- 
ber of  a  combination  among  fire 
insurance  companies  and  agents  to 
fix  rates  was  held  not  maintainable 
as  for  a  conspiracy  to  destroy  the 


plaintiff's  business  as  an  insurance 
agent,  merely  because  of  the  com- 
bined action  of  the  defendants  to 
enforce  the  rules  and  penalties 
against  him,  as  by  imposing  fines 
and  reyoking  agencies.  See  Ertz 
y.  Produce  Exchange  Co.,  82  Minn. 
173;  84  N.  W.  743;  51  L.  R.  A. 
825;  83  Am.  St.  Rep.  419  (1901). 
Compare  Lancaster  y.  Hamburger, 
70  Ohio  St.  166;  71  N.  E.  289;  65 
L.  R.  A.  856  (1904;  see  §  71),  where 
acts  of  a  patron  of  a  street  rail- 
way leading  to  the  discharge  of  a 
conductor  were  held  to  furnish  the 
latter  with  no  cause  of  action 
against  such  patron  irrespectiye  of 
his   motiye. 

8  The  yiew  condemned  in  the  text 
seems  expressed  in  Walker  y. 
Cronin,  107  Mass.  555,  562  (1871), 
where,  after  stating  the  rule  allow- 
ing an  action  for  'loss  or  damage 
by  the  wrong  or  another,"  it  was 
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fact,  in  its  accepted  signification^  has  reference  to  a  certain  men- 
tal or  psychological  condition  or  attitude,  that  is,  it  '^means  ill 


added:  "The  intentional  causing 
of  such  loss  to  another,  without 
jufltifiable  cause,  and  with  the  ma- 
licious purpose  to  inflict  it,  is  of 
itself  a  wrong."  The  doctrine  was 
thus  forcibly  stated  in  State  v. 
Glidden,  5^  Conn.  46,  71;  8  Atl. 
890,  894;  3  Am.  St.  Rep.  23,  30 
(1887),  where  a  conspiracy  was 
held  unlawful  as  designed  to  in- 
jure the  business  of  a  newspaper: 
"The  motive  was  a  selfish  one:  to 
gain  an  advantage  unfustly  and  at 
the  expense  of  others;  and  there- 
fore the  act  was  legally  corrupt. 
As  a  means  of  accomplishing  the 
purpose,  the  parties  intended  to 
harm  the  company,  and  therefore 
it  was  malicious."  The  following 
decisions  seem,  generally  speaking, 
to  uphold  the  view  condemned  in 
the  text,  though  in  some  instances, 
it  may  be  malice  in  law  rather  than 
malice  in  fact,  the  existence  or  non- 
existence of  which  was  regarded  as 
the  test  of  liability:  Thomas  v. 
Cincinnati,  N.*  O.  ft  T.  P.  Ry.  Co., 
62  Fed.  803,  818  (C.  C.  Ohio, 
1894);  Continental  Ins.  Co.  v. 
Board  of  Underwriters,  67  Fed.  310, 
320  (C.  C.  Cal.,  1895)  ;  Doremus  v. 
Hennessy,  infra;  O'Brien  v.  Peo- 
ple, 216  111.  364;  76  N.  E.  108;  108 
Am.  St.  Rep.  219  (1906);  Barnes 
V.  Chicago  Typographical  Union, 
232  m.  424;  83  N.  E.  940;  14  L. 
R.  A.  N.  S.  1018  (1908);  Chesley 
V.  King,  74  Me.  164;  43  Am.  Rep. 
669  (1882);  Plant  v.  Woods,  176 
Mass.  492,  499;  67  N.  E.  1011, 
1014;  61  L.  R.  A.  339,  343;  79  Am. 
St.  Rep.  330  (1900;  see  criticism  of 
Allen  V.  Flood) ;  Moran  v.  Dunphy, 
177  Mass.  485;  69  N.  E.  125;  62 
L.  R.  A.  115;  83  Am.  St.  Rep.  289 


(1901) ;  TutUe  v.  Buck,  119  N.  W. 
946  (Supm.  Ct.  Minn.,  1909); 
Barr  v.  Essex  Trades  Council,  53 
N.  J.  Eq.  101,  116;  30  Atl.  881, 
886  (1894);  Beattie  v.  Callanan, 
82  App.  D.  7;  81  N.  Y.  Suppl. 
413  (1903);  Moores  v.  Bricklay- 
ers* Union,  7  Ry.  ft  Corp.  L.  J. 
108  (Super.  Ct.  Cin.,  1889);  SUte 
ex  rel.  Dumer  ▼.  Huegin,  110 
Wis.  189,  257;  86  N.  W.  1046, 
1066;  62  L.  R.  A.  700,  744  (1901; 
see  Allen  ▼.  Flood  disapproved  on 
this  point).  Chesley  v.  King,  su- 
pra, contains  a  very  instructive  dis- 
cussion of  the  general  question ;  but 
see  Heywood  v.  Tillson,  76  Me. 
226;  46  Am.  Rep.  373  (1883).  See 
also  U.  S.  V.  Debs,  64  Fed.  724,  765 
(C.  C.  III.,  1894);  affirmed  in  Re 
Debs,  158  U.  S.  664,  698;  16  Supm. 
900,  911;  39  L.  Ed.  1092  (1905); 
KlingePs  Pharmacy  v.  Sharpe,  104 
Md.  218;  64  Atl.  1029;  7  L.  R.  A. 
N.  S.  976;  118  Am.  St.  Rep.  399 
(1906).  For  an  application  of  the 
rule  of  liability  for  the  natural 
and  inevitable  consequences  of  one's 
acts,  see  Barr  v.  Essex  Trades  Coun- 
cil, supra  (63  N.  J.  Eq.  117;  30 
Atl.  887),  a  case  of  the  boycott  of 
a  newspaper. 

See  articles  in  20  (}uart.  Law 
Rev.  10  (1904)  by  H.  T.  Teriy; 
16  Harv.  Law  Rev.  236  (1902-3) 
by  E.  F.  McClennen;  18  Id.  411  ^ 
(1906)  by  J.  B.  Ames;  Id.  423  by 
E.  W.  Huffcut;  20  Id.  253,  345, 
428  (1907)  by  Jeremiah  Smith;  24 
Law  Mag.  &  Rev.  341  (1899-1900) 
by  D.  A.  Stroud;  6  Columbia  Law 
Rev.  107  (1905)  by  W.  D.  Lewis. 
The  confusion  resulting  from  the  at- 
tempt to  employ  this  test  is  indi- 
cated by  the  following  observation 
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will  against  a  person."  ^     The  difficulty  of  determining  such 
condition  or  attitude  from  the  outward  manifestations  of  word 


of  Lord  Macnaghten  in  Allen  ▼. 
Flood,  App.  Cas.  (1898),  1,  144, 
with  reference  to  the  word  "mali- 
Gioiuly":  ^Sometimes  I  rather 
doubt  whether  I  quite  imderstand 
that  unhappy  expression  myself." 
In  Flood  ▼.  Jackson,  2  Q.  B.  (1895), 
21,  the  court  had  an  admirable  op- 
portunity to  decide  the  case  on  the 
issue  whether  the  act  complained 
of  was  the  natural  incident  or  out- 
growth of  the  relation  of  the  de- 
fendant as  a  member  of  or  repre- 
senting a  large  body  of  employees 
with  common  interests.  But  the 
court  entirely  ignored  the  existence 
of  this  relation,  using  (through 
Lord  Esher)  the  following  some- 
what remarkable  language:  '^e 
have  been  invited  to  define  malice. 
One  cannot  do  so  any  more  than 
one  can  define  fraud,  and  I  cer- 
tainly shall  not  attempt  it.  Every 
one  AmotM  tohat  is  meant  by  a  man 
acting  malioioualy.  The  only  recog- 
nized tribunal  that  can  decide 
whether  an  act  is  or  is  not  mali- 
cious is  a  Jury."  It  would  seem 
then  that  the  statement  that  "every 
one  knows  what  is  meant  by  a  man 
acting  maliciously"  should  be  qual- 
ified as  follows:  '^very  one  ea- 
oept  Lord  Eaher  knows,"  etc.  In 
the  same  case,  however,  Lopes,  J., 
came  somewhat  near  a  more  cor- 
rect conception  in  cautiously  stat- 
ing ''as  being  applicable  to  the 
present  case,  that  when  a  person 
wilfully  does  an  act  to  the  injury 
of  another  without  any  lawful 
cause,  that  is  evidence  of  malice." 
On  reversal  of  this  decision  in  Al- 
len V.  Flood,  App.  Cas.  (1898),  1 
(see  supra),  this  opinion  of  Lord 
Esher   was   deservedly    condemned, 


it  being  said  by  Lord  Herschell  (p. 
118) :  "I  can  imagine  no  greater 
danger  to  the  community  than  that 
a  jury  should  be  at  liberty  to  im- 
pose the  penalty  of  paying  dam- 
ages for  acts  which  are  otherwise 
lawful,  because  they  choose,  with- 
out any  legal  definition  of  the 
term,  to  say  that  they  were  mali- 
cious. No  one  would  know  what 
his  rights  were."  In  Giblan  v.  Na- 
tional Amalgamated  Labourers'  Un- 
ion, 2  K.  B.  (1903)  600  (see  {  71), 
Romer,  J.,  seems  to  have  fallen  into 
the  same  error  as  did  Lord  Esher, 
and  see  observations  by  the  same 
judge  in  Glamorgan  Coal  Co.  v. 
South  Wales  Miners'  Federation,  2 
E.  B.  (1903)  545,  573,  also  ob- 
servations of  Stirling,  J.,  therein 
(p.  577). 

In  Doremus  v.  Hennessy,  176  111. 
608,  616;  52  N.  E.  924,  926;  43 
L.  R.  A.  797,  801 ;  68  Am.  St.  Rep. 
203  (1898),  where  certain  acts  of 
trade  competitors  were  held  mali- 
cious and  actionable,  the  court  said* 
"Malice  as  here  used  does  not  mere- 
ly mean  an  intent  to  harm,  but 
means  an  intent  to  do  a  wrongful 
harm  and  injury.  An  intent  to  do 
a  wrongful  harm  and  injury  is  un- 
lawful and  if  a  wrongful  act  is 
done  to  the  detriment  of  the  right 
of  another  it  is  malicious,  and  an 
act  maliciously  done  with  the  in- 
tent and  purpose  of  injuring  an- 
other, is  not  lawful  competition." 
This  attempted  explanation  seems 
to  merely  shift  the  difficulty  from 
the  word  malicious  to  the  word 
wrongful,  and  leave  us  as  much  in 
the  dark  as  before. 

» Bromage  v.  Prosser,  4  Bame- 
wall    &    C.    247,    255    (1825).     By 
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or  act  is  apparent,  and  obviously  the  most  absurd  results  would 
follow  from  making  such  condition  or  attitude,  in  other  words, 
the  existence  or  non-existence  of  malice  in  fact,  a  universal 
test  of  civil  liability.  ^^  Turning,  however,  to  what  has  been 
termed  malice  in  law,  we  find  the  definition  thereof  to  be  in 
substantial  harmony  with  the  test  above  indicated.  ^'Malice  in 
its  legal  sense  means  a  wrongful  act  done  intentionally  without 
just  cause  or  excuse  "^^    But  the  expression  "without  just  cause 


Gal.  Penal  Code,  §  7,  which  has 
been  adopted  in  several  other  States, 
the  terms  "malice"  and  "malicious- 
ly/' used,  however,  with  reference 
to  criminal  liability,  are  character- 
ized as  "importing  a  wish  to  vex, 
annoy  or  injure  another  person,  es- 
tablished either  by  proof  or  pre- 
sumption of  law." 

10  See,  for  instance,  as  to  acts 
done  by  owner  of  real  estate,  §  10. 

11  Bromage  v.  Prosser,  supra ;  Mo- 
gul S.  S.  Co.  y.  McGregor,  23  Q.  B. 

D.  598,  613  (1889) ;  Allen  v.  Flood, 
supra  (pp.  94,  171) ;  Allis-Chalmers 
Co.  V.  Iron  Molders'  Union,  160  Fed. 
156,  174  (C.  C.  Wis.,  1906) ;  Lon- 
don Guarantee  &  Accident  Co.  v. 
Horn,  206  111.  493,  503;  69  N.  E. 
526,  630;  99  Am.  St.  Rep.  185 
(1903) ;  John  Brenner  Brewing  Co. 
V.  McGill,  62  S.  W.  722  (Ct.  App. 
Ky.,  1901 ) ;  Joyce  v.  Great  North- 
em  By.  Co.,  100  Minn.  225;  110 
N.  W.  975;  8  L.  R.  A.  N.  8.  766 
(1907);  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  101,  117;  30 
Atl.  881,  887  (1894);  Holder  v. 
Manuf.  Co.,  135  N.  C.  392;  47  S. 

E.  481  (1904);  Macauley  v.  Tier- 
ney,  19  R.  I.  266;  33  AU.  1;  37 
L.  R.  A.  455;  61  Am.  St.  Rep.  770 
( 1896) ;  State  ez  rel.  Dumer  v.  Hue- 
gin,  110  Wis.  189,  249;  86  N.  W. 
1046,  1062;  62  L.  R.  A.  700,  741 
(1901). 

See  also  Brown  v.  Jacobs'  Phar- 


ma<7  Co.,  115  Ga.  429,  447;  41  S. 
£.  553,  561;  67  L.  R.  A.  547,  656; 
90  Am.  St.  Rep.  126  (1902);  Mar- 
tell  V.  White,  185  Mass.  255,  258; 
69  N.  £.  1085,  1086;  64  L.  R.  A. 
260,  262;  102  Am.  St.  Rep.  341 
(1904);  Berry  v.  Donovan,  188 
Mass,  353,  356;  74  N.  E.  603,  604; 
6  L.  R.  A.  N.  S.  899,  902;  108  Am. 
St.  Rep.  499  (1905);  Read  v. 
Friendly  Society  of  Operative  Stone- 
masons, 2  K.  B.  (1902)  732,  739; 
South  Wales  lidiners'  Federation  v. 
Glamorgan  Coal  Co.,  App.  Cas. 
(1905)  239. 

See  in  Booth  v.  Buigess,  65  Atl. 
226,  233  (Ct  Ch.  N.  J.,  1906), 
criticism  of  definition  stated  in 
text.  But  it  was  approved  in 
Brennan  v.  United  Hatters  of  North 
America,  73  N.  J.  Law,  729,  744; 
65  Atl.  165,  171;  9  L.  R.  A.  N.  S. 
254,  261  (1906),  where,  in  defining 
"a  wrongful  act"  within  the  mean- 
ing of  such  definition,  it  was  said 
to  be  "any  act  which  in  the  ordi- 
nary course  will  infringe  upon  the 
rights  of  another  to  his  damage  is 
wrongful,  except  it  be  done  in  the 
exercise  of  an  equal  or  superior 
right" 

As  to  validity  of  Wis.  Stat 
(1898),  §  4466a,  imposing  liability 
for  combining,  etc.,  "for  the  pur- 
pose of  toUfuUy  or  maUdously  in- 
juring another  in  his  reputation, 
trade,  business  or  profession,"  see 
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or  excuse"  is  not  far  from  being  synonymous  with  ^^in  the  ab- 
sence of  any  lawful  relation  of  which  the  act  is  a  natural 
incident  or  outgrowth."  In  this  view  malice  is  simply  the 
quality  of  an  act,  with  intent  to  do  injury,  in  the  absence  of 
any  lawful  relation  of  which  the  act  is  a  natural  incident 
or  outgrowth.  Taken  in  this  sense  the  use  of  the  word  malice 
^  is  harmless,  though  it  may  be  useless.  But  in  the  view  we  take, 
malice,  understood  merely  as  malice  in  fact,  should  be  entirely 
ignored  in  determining  the  question  of  civil  liability.^  ^     There 


State  ex  reL  Dumer  y.  Huegin, 
supra;  Aikens  v.  State,  113  Wis. 
419;  89  N.  W.  1135  (1902);  af- 
firmed in  Aikens  ▼.  Wisconsin,  195 
U.  S.  194;  25  Supm.  3;  49  L.  Ed. 
154   (1904). 

1^2  In  support  of  such  view,  see 
Sparks  y.  McCrary,  47  So.  332 
(Supm.  Ct.  Ala.,  1908);  Boyson  y. 
Thorn,  98  Cal.  578;  33  Pac.  492; 
21  L.  R.  A.  233  (1893) ;  Parkinson 
y.  Building  Trades  Council,  98  Pac. 
1027,  1032  (Supm.  a.  Cal.,  1908) ; 
Ulery  y.  Chicago  Liye-etock  Ex- 
change, 54  IlL  App.  233,  241 
(1894);  People  y.  Dayis,  57  Alb. 
Law  Jour.  170  (Cook  Co.,  111.  Crim. 
Ct.,  1898) ;  Guethler  y.  Altman,  26 
Ind.  App.  587;  60  N.  E.  355;  84 
Am.  St.  Rep.  313  (1901);  Cham- 
bers y.  Baldwin,  91  K7.  121;  15 
S.  W.  57;  11  L.  R.  A.  545;  34  Am. 
St.  Rep.  165  (1891);  Bohn  Manuf. 
Co.  y.  Hollis,  54  Minn.  223;  55 
N.  W.  1119;  21  L.  R.  A.  337;  40 
Am.  St.  Rep.  319  (1893) ;  National 
Protectiye  Assoc,  y.  Cumming,  170 
N.  Y.  315,  326;  63  N.  E.  369,  371; 
58  L.  R.  A.  135,  140;  88  Am.  St. 
Rep.  648  (1902);  Payne  y.  West- 
em  ft  Atlantic  R.  R.  Co.,  13  Lea 
(Tenn.),  507;  49  Am.  Rep.  666 
(1884) ;  Porter  y.  Mack,  50  W.  Va. 
581 ;  40  S.  E.  459  ( 1901 ) ;  Trans- 
portation Co.  y.  Standard  Oil  Co., 


50  W.  Va.  611,  617;  40  S.  E.  591, 
593;  56  L.  R.  A.  804,  808;  88 
Am.  St.  Rep.  895  (1901);  Chiato- 
yich  y.  Hanchett,  96  Fed.  681  (0. 
C.  Ney.,  1899). 

See  Standard  Oil  Co.  y.  Doyle, 
118  Ky.  662;  82  S.  W.  271;  111 
Am.  St.  Rep.  331  (1904);  Com- 
monwealth y.  Hunt,  4  Mete. 
(Mass.)  Ill,  133,  134;  38  Am. 
Dec.  346,  358,  359  (1842) ;  aeland 
y.  Anderson,  66  Neb.  252,  264;  92 
N.  W.  306,  310;  5  L.  R.  A.  N.  S. 
136,  142  (1902);  Lough  y.  Outer- 
bridge,  143  N.  Y.  271,  282;  38  N. 
E.  292,  296;  25  L.  R.  A.  674,  679; 
42  Am.  St.  Rep.  712  (1894) ;  Rog- 
ers y.  Eyarts,  17  N.  Y.  Suppl.  264 
(Supm.  Ct.,  Sp.  T.,  1891);  Foster 
y.  Retail  Clerks'  Protective  Assoc., 
39  Misc.  48;  78  N.  Y.  Suppl.  860 
(Supm.  Ct.,  Sp.  T.,  1902).  It  was 
on  this  ground  that  in  State  y. 
Van  Pelt,  136  N.  C.  633,  660;  49 
S.  E.  177,  187;  68  L.  R.  A.  760, 
771  (1904),  on  an  indictment  for 
conspiracy  to  injure  the  business 
of  an  employer,  the  use  of  certain 
means  was  he^d  not  unlawful  be- 
cause of  the  alleged  purpose  to 
induce  persons  to  refrain  from 
purchasing  from  him  for  fear  of 
incurring  the  ill-will  of  the  de- 
fendants. 

The  established  rule  in  England 
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is  a  modified  though  still  objectionable  view;  which  seems  to 
be  to  the  effect  that  malice  in  fact  may  be  taken  into  account 
for  the  purpose  of  creating  a  presumption  of  liability,  subject 
to  be  overcome  by  showing  the  absence  of  malice  in  law,  that 
is,  showing  the  existence  of  a  lawful  relation,  etc^^ 


is  as  just  stated.     Allen  y.  Flood, 
App.  Cas.  (1898)  1,  where  the  point 
was  elaborately  discussed.     It  was 
here    said    "by    Lord    Watson     (p. 
92) :     "The  existence  of  a  bad  mo- 
tive, in  the  case  of  an  act  which 
is   not   in   itself   illegal,   will   not 
convert  that  act  into  a  civil  wrong 
for  which  reparation  is  due."    And 
it  was  forcibly  pointed  out  bj  him 
to   what  singular   results  the  doc- 
trine recognizing  the  efficacy  of  evil 
motive  might  lead,  even  supposing 
it  to  be  limited  to  cases  of  inter- 
ference with  a  man's  trade  or  em- 
ployment.   It    was    said    by    Lord 
8hand   (p.  167) :     ''The  exercise  by 
a  person  of  a  legal  right  does  not 
become  illegal  because  the  motive 
of  action  is  improper  or  malicious." 
See  also  p.  171.    On  this  point  Al- 
len V.  Flood  was  reaffirmed  in  Quinn 
V.  Leathern,  App.  Cas.   (1901)   495, 
508,  524,  533,  where,  though  an  ac- 
tion was  sustained  based  on  a  find- 
ing of  ''maliciously  conspiring,"  it 
seems  clear  that  the  term  maliciouS' 
ly  was  here  understood  as  having 
reference  to  malice  in  law,  rather 
than  to  malice  in  fact,  that  is,  mere- 
ly to  an  act  done  in  the  absence  of 
any  relation  of  v:'hioh  the  act  was 
a   natural   incident    or   outgrovDth, 
See   §   62.      One,   at   least,   of  the 
judges   seems    to   indicate   a   tend- 
ency  (p.  524)   to  revert  to  the  ex- 
ploded test  of  malicious  intent.    So 
in    Read    v.    Friendly    Society    of 
Operative    Stonemasons,    2    K.    B. 
(1902)  732,  739. 
See    elaborate   discussions   of   ef- 


fect of  Allen  V.  Flood  and  Quinn  y. 
Leathem,  in  Booth  v.  Burgess,  65 
Atl.  226,  234  (Ct.  Ch.  K.  J.,  1906)  ; 
Parkinson  v.  Building  Trades  Coun- 
cil, 98  Pac.  1027,  1033  (Supm.  Ct. 
Cal.,  1908).  On  this  point  such 
decisions  as  Bowen  v.  Hall,  6  Q. 
B.  D.  333  (1881),  and  Temperton 
V.  Russell,  1  Q.  B.  (1893)  715,  so 
far  as  they  hold  or  declare  to  the 
contrary,  are  overruled  by  Allen  v. 
Flood.  See  Quinn  v.  Leathem,  supra. 
Allen  V.  Flood  was  followed  on  this 
point  in  Huttley  v.  Simmons,  1  Q. 
B.  (1898)  181;  Ajello  v.  Worsley, 
1  Ch.  (1898)  274;  Lyons  v.  Wilkins, 
78  L.  T.  R.  N.  S.  618  (1898)  ;  on 
appeal  in  1  Ch.  (1899)  255;  Hub- 
buck  V.  Wilkinson,  1  Q.  B.  D. 
(1899)    86. 

In  South  Wales  Miners'  Federa- 
tion V.  Glamorgan  Coal  Co.,  App. 
Cas.  (1905)  239;  affirming  Gla- 
morgan Coal  Co.  V.  South  Wales 
Miners'  Federation,  2  K.  B.  (1903) 
545;  which  reversed  1  K.  B.  (1903) 
118,  in  applying  the  rule  that  it  is 
illegal  to  induce  another  to  break 
his  contract  (see  §§  27,  28,  29,  68) 
it  was  held  not  essential  "to  prove 
actual  malice,"  and  in  one  of  the 
opinions  it  was  said  of  the  word 
"malice":  "Its  use  may  be  neces- 
sary in  drawing  indictments;  but 
when  all  that  is  meant  by  malice 
is  an  intention  to  commit  an  un- 
lawful act  without  reference  to 
spite  or  ill-feelings  it  is  better  to 
drop  the  word  malice  and  so  avoid 
all  misunderstanding." 

"  In  Aikens  v.  Wisconsin,  195  U. 
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§  12.  Kalice  as  including  desire  to  benefit  one's  self. — ^A  ma- 
licious act,  that  is,  one  malicious  in  fact,  may  readily  be  con- 
ceived as  committed  purely  with  intent  to  injure  another,  but 
without  intent  to  benefit  one's  self,  beyond  the  mere  sense  of 
gratification  in  another's  injury.  But  is  the  term  malicious 
act  properly  applicable  to  an  act  committed  primarily  at  least 
with  the  intent  to  benefit  one's  self,  as  in  case  of  acts  committed 
in  the  course  of  competition  in  trade?  The  distinction  be- 
comes important  in  cases  where  the  illegality  of  a  given  act 
depends  or  is  supposed  to  depend  upon  the  presence  of  malice, 
thus  in  a  case  of  inducing  breach  of  a  contract  ^^  or  discharge  of 
a  fellow-employee. 


S.  194;  25  Supm.  3;  49  L.  Ed.  164 
(1904),  where  was  eanctioned  the 
doctrine  that  "prima  facie  the  in- 
tentional infliction  of  temporal  dam- 
age is  a  cause  of  action"  (see  §  11), 
it  was  said :  "We  are  aware  that  a 
prevailing  opinion  in  England 
makes  motives  immaterial,  although 
it  is  probable  that  in  Allen  t. 
Flood,  the  jury  were  instructed  as 
in  Temperton  ▼.  Russell  in  such  a 
way  that  their  finding  of  malice 
meant  no  more  than  that  the  de- 
fendant had  acted  with  foresight 
of  the  harm  which  he  would  in- 
flict, as  a  means  to  an  end."  For 
discussion  of  cases  of  malicious 
prosecution  and  libel  and  slander, 
see  Allen  y.  Flood,  supra  (pp.  125, 
172).  As  to  distinction  between 
criminal  and  civil  liability,  see 
Quinn  v.  Leathem,  App.  Cas.  (1901) 
495,  533. 

IS  In  Aikens  v.  Wisconsin,  195  U. 
S.  194;  25  Supm.  3;  49  L.  Ed.  154 
(1904),  it  was  said,  citing  Mogul 
8.  S.  Co.  V.  McGregor,  23  Q.  B.  D. 
698,  613;  A.  C.  (1892)  25:  "It 
has  been  considered  that  prima 
facie  the    intentional    infliction    of 


temporal  damage  is  a  cause  of  ac- 
tion, which,  as  a  matter  of  substan- 
tive law,  whatever  may  be  the  form 
of  pleading,  requires  a  justificatiou 
if  the  defendant  is  to  escape.  If 
this  is  the  correct  mode  of  ap- 
proach it  is  obvious  that  justifi- 
cations may  vary  in  extent  accord- 
ing to  the  principle  of  policy  upon 
which  they  are  founded  and  that 
while  some,  for  instance,  at  com- 
mon law,  those  affecting  the  use 
of  land  are  absolute,  others  may 
depend  upon  the  end  for  which  the 
act  is  done.  It  is  no  sufficient  an- 
swer to  this  line  of  thought  that 
motives  are  not  actionable  and  that 
the  standards  of  the  law  are  ex- 
ternal. That  is  true  in  determin- 
ing what  a  man  is  bound  to  fore- 
see, but  not  necessarily  in  deter- 
mining the  extent  to  which  he  can 
justify  harm  which  he  has  fore- 
seen." 

i^Thus  it  was  said  in  Bowen  v. 
Hall,  6  Q.  B.  D.  333,  338  (1881): 
"If  the  persuasion  be  used  for  the 
indirect  purpose  of  injuring  the 
plaintiff,  or  of  henefiiing  the  de- 
fendant at  the  expense  of  the  plain- 
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tiff,  it  is  a  malicious  act,  which  is  Cronin,  107  Mass.  566  (1871).    See 

in   law  and  in  fact  a  wrong  act,  Butterick  Publishing  Co.  v.  l^po- 

and  therefore  a  wrongful  act,  and  graphical  Union  No.  6,  60  Mise.  1; 

therefore  an  actionable  act  if  injury  100  N.  Y.  SuppL  292   (Supm.  Ot, 

ensues  from  it."    s.  p.,  Walker  y.  8p.  T.^  1906). 
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§  13.  Criminal  conspiracy. — The  comparatively  recent  in- 
troduction of  the  doctrine  that  the  fact  of  combination  creates 
a  civil  liability  where  otherwise  it  would  not  exists  makes  it 
desirable  to  obtain  a  clear  idea  of  the  scope  of  the  doctrine  of 
criminal  conspiracy,  from  which  the  above-mentioned  doctrine 
seems  to  have  been  derived.  A  consideration  of  the  authorities 
on  this  subject  may  well  lead  us  to  the  conclusion  that  ^^no 
branch  of  the  law  of  England  is  more  uncertain  and  ill-defined 
than  the  law  of  criminal  conspiracy. ''  *  A  survey  of  the  his- 
torical conditions  will  assist  us  to  understand  the  origin  of 
the  doctrine  of  criminal,  as  distinguished  from  civil,  liability 
for  conspiracy.  When  conspiracies  to  overthrow  governments 
were  more  frequent  and  dangerous  than  at  present,  the  gov- 
ernmental authorities  found  it  desirable  to  ^^nip  in  the  bud" 
such  plots,  and  punish  the  conspirators  before  the  conspiracy 
could  be  carried  into  execution.  The  desire  to  do  this  under 
form  of  law,  if  it  did  not  actually  produce,  seems  at  least  to 


1 K.  E.  Digby,  in  article  in  6  Law 
Quart.  Rev.  128  (1890),  on  "The 
Law  of  Criminal  Conspiracy  in 
England  and  Ireland."  See  reply 
by  J.  G.  Butcher,  Id.  247  (1890), 
and  further  article  by  Mr.  Digby, 
Id.  363  (1890)  ;  also  articles  in  17 
Harv.  Law  Rev.  610  (1903-4)  by 
A.  V.  Dicey;  3  Columbia  Law  Rev. 


447  (1903)  by  W.  A.  Purrington; 
7  Id.  229  (1907)  by  P.  M.  Bur- 
dick.  So  it  was  said  in  People  v. 
Fisher,  14  Wend.  9;  28  Am.  Deo. 
601  (1835),  that  "the  offense  of 
conspiracy  seems  to  have  been  left 
in  greater  uncertainty  by  the  com- 
mon law  than  most  other  offenses." 
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have  made  it  easier  to  establish,  the  doctrine  that  a  combina- 
tion to  commit  any  crime  was  punishable,  although  the  crime 
had  not  been  executed.^*  This  doctrine  appears  in  Eng- 
lish jurisprudence  as  early  as  the  fourteenth  century,  though 
it  does  not  seem  to  have  been  firmly  established  until  the  seven- 
teenth. In  that  period  its  convenience  in  obtaining  convictions 
for  treason  was  fully  demonstrated.^  It  has  in  a  number  of 
instances  been  extended  to  include  cases  where  the  acts  pro- 
posed were  not  criminal.*  It  seems,  however,  to  have  been 
justly  concluded  that  ^^there  is  a  great  preponderance  of  au- 
thority in  favor  of  the  proposition  that,  as  a  rule,  an  agree- 
ment or  combination  is  not  criminal  unless  it  be  for  acts  or 
omissions  (whether  as  ^ends'  or  as  leans')  which  would  be 
criminal  apart  from  agreement.^     A  commonly  accepted  defini- 


i^See  State  v.  Dalton,  114  S.  W. 
1132,  1137  (a.  App.  Mo.,  1908). 
In  some  instances  a  mere  agreement 
to  commit  a  crime  (excepting  cer- 
tain felonies)  is  by  statute  not  a 
criminal  conspiracy,  tmless  in  addi- 
tion some  act  "be  done  to  effect  the 
object"  of  such  conspiracy.  See  N. 
J.  L.  1898,  c.  235,  §  37 ;  Wis.  Stat. 
(1898),  §  4568;  State  ex  rel.  Dur^ 
ner  v.  Huegin,  110  Wis.  189,  261; 
85  N.  W.  1046,  1066;  62  L.  R.  A. 
700,  746  ( 1901 ) .    See  note  4,  infra. 

2  Wright  on  Criminal  Conspira- 
cies and  Agreements,  pp.  6,  7.  See 
article  in  37  Am.  Law  Bey.  33 
(1903)  by  F.  P.  Blair.  These  ap- 
plications of  the  doctrine  were  viv- 
idly before  the  minds  of  those  who 
conducted  the  Bevolutionary  war 
and  founded  our  government.  ''No 
person  shall  be  convicted  of  trea- 
son, unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act, 
or  on  confession  in  open  court." 
U.  S.  Const.,  art.  3,  §  3. 

sThis  extension  was  recognized 
in  Beg.  v.  Pamell,  14  Cox  C.  C.  508 
(1881),  and  so,  it  seems,  generally 


in  this  country.  See  Chicago,  Wil- 
mington, etc..  Coal  Co.  v.  People, 
214  Ul.  421,  440;  73  N.  E.  770, 
775  (1905);  Commonwealth  v. 
Hunt,  4  Mete.  (Mass.)  Ill,  123; 
38  Am.  Dec.  346,  349  (1842); 
Carew  v.  Butherford,  106  Mass.  1, 
10;  8  Am.  Bep.  287,  291  (1870); 
Walsh  V.  Association  of  Master 
Plumbers,  97  Mo.  App.  280,  292; 
71  S.  W.  455,  459  (1902);  State 
V.  Howard,  129  N.  C.  584;  40  S. 
£.  71  (1901) ;  State  v.  Stewart,  59 
Vt.  273;  9  Atl.  559;  59  Am.  Bep. 
710  (1887);  Martens  v.  Beilly,  109 
Wis.  464;  84  N.  W.  840   (1901). 

4  Wright  on  Criminal  Conspira- 
cies and  Agreements,  p.  48.  By  the 
English  "  Conspiracy  and  Protec- 
tion of  Property  Act"  of  1875  "an 
agreement  or  combination  by  two 
or  more  persons  to  do  or  procure 
to  be  done  any  act  in  contempla- 
tion or  furtherance  of  a  trade  dis- 
pute between  employers  and  work* 
men,  shall  not  be  indictable  as  a 
conspiracy  if  such  act  committed  bv 
one  person  would  not  be  punish- 
able as  a  crime."    The  same  pro- 
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tdon  of  a  conspiracy  is  that  it  is  "a  combination  of  two  or  more 
persons,  by  some  concerted  action,  to  accomplish  some  criminal 
or  unlawfal  purpose,  or  to  accomplish  some  purpose,  not  in 
itself  criminal  or  unlawful,  by  criminal  or  unlawful  means.''  ^ 


yision  is  found  in  Md.  Pub.  QexL 
Laws  (1904),  art.  27,  §  34,  and  to 
similar  effect  are  Cal.  L.  1903,  c. 
236;  Okla.  L.  1907,  c  63,  .art.  2, 
§  2.  That  this  provision  does  not 
relate  to  civil  remedies,  see  Quinn 
▼.  Leathern,  App.  Cas.  (1901)  495, 
612,  615,  527,  642;  article  in  19 
Law  Quart.  Rey.  37,  182  (1903) 
by  D.  R.  (Palmers  Hunt.  See  Eng- 
Ush  statutes  and  decisions  reviewed 
in  article  in  21  Am.  Law  Rev.  41 
(1887)  by  Clifford  Brigham.  See 
also  National  Protective  Assoc,  v. 
Gumming,  170  N.  Y.  315;  63  N.  E. 
369;  68  L.  R.  A.  136;  88  Am.  St. 
Rep.  648  (1902).  As  to  the  spe- 
cific case  of  combinations  to  increase 
wages,  see  §  63;  as  to  sirikeSy  see 
§  67. 

5  Commonwealth  v.  Hunt,  4  Mete 
(Mass.)  Ill,  123;  38  Am.  Dec.  346, 
349  (1842).  See  also  Quinn  v. 
Leathem,  App.  Cas.  (1901)  496, 
628;  Giblan  v.  National  Amalga- 
mated Labourers'  Union,  2  K.  B. 
(1903)  600;  Callan  ▼.  Wilson,  127 
U.  S.  540,  555;  8  Supm.  1301, 
1306;  32  L.  Ed.  223  (1888) ;  Gold- 
field  Consol.  Mines  Co.  v.  Goldfleld 
Miners'  Union,  159  Fed.  500,  617 
(C.  C.  Nev.,  1908) ;  Parkinson  v. 
Building  Trades  Council,  98  Pac. 
1027,  1032  (Supm.  Ct.  Cal.,  1908) ; 
State  ▼.  Stockford,  77  Conn.  227; 
58  Atl.  769;  107  Am.  St.  Rep.  28 
(1904);  Brown  ▼.  Jacobs  Phar- 
macy Co.,  115  Ga.  429,  433;  41  S. 
E.  563,  564;  57  L.  R.  A.  547,  550; 
90  Am.  St.  Rep.  126  (1902*; 
Franklin  Union  v.  People,  220  111. 
356,  376;  77  N.  E.  176,  183;  4  L. 


R.  A.  N.  S.  1001,  1013;  110  Am. 
Ct  Rep.  246  (1906);  Karges  Fur- 
niture Co.  V.  Amalgamated  Wood- 
workers' Local  Union,  165  Ind.  421 ; 

76  N.  E.  877 ;  2  L.  R.  A.  N.  S.  788 
(1906) ;  Standard  Oil  Co.  v.  Doyle, 
118  Ky.  662;  82  S.  W,  271;  111 
Am.  St.  Rep.  331  (1904);  State  v. 
Slutz,  106  La.  182;  30  So.  298 
(1901);  Carew  v.  Rutherford,  106 
Mass.  1,  10;  8  Am.  Rep.  287,  291 
(1870) ;  Beck  v.  Railway  Teamsters' 
Protective  Union,  118  Mich.  497, 616; 

77  N.  W.  13,  20;  42  L.  R.  A.  407, 
415;  74  Am.  St.  Rep.  421  (1898)  ; 
State  ex  inf.  Crow  v.  Firemen's 
Fund  Ins.  Co.,  152  Mo.  1,  43;  52 
S.  W.  596,  607;  45  L.  R.  A.  363, 
376  (1899);  Walsh  v.  Association 
of  Master  Plumbers,  97  Mo.  App. 
280,  289;  71  S.  W.  455,  467  (1902) ; 
State  V.  Dalton,  114  S.  W.  1132, 
1137  (a.  App.  Mo.,  1908)  ;  State 
▼.  Van  Pelt,  136  N.  C.  633,  644, 
667;  49  S.  E.  177,  181,  189;  68 
L.  R.  A.  760,  764,  773  (1904); 
Erdman  v.  Mitchell,  207  Pa.  St. 
79,  91;  56  Atl.  327,  331;  63  L.  R. 
A.  634,  539;  99  Am.  St.  Rep.  783 
(1903);  State  v.  Ameker,  73  S.  C. 
330;  63  S.  E.  484  (1906);  State 
V.  Stewart,  69  Vt.  273,  286;  9  Atl. 
559,  567;  59  Am.  Rep.  710,  713 
(1887);  Boutwell  v.  Marr,  71  Vt. 
1;  42  Atl.  607;  43  L.  R.  A.  803; 
76  Am.  St.  Rep.  746  (1899) ;  Mar- 
tens ▼.  Reilly,  109  Wis.  464;  84 
N.  W.  840  (1901);  State  ez  rel. 
Dumer  v.  Huegin,  110  Wis.  189, 
261;  85  N.  W.  1046,  1066;  62  L. 
R.  A.  700,  746  (1901).  In  Com- 
monwealth V.  Hunt,  a  criminal  con- 
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§  14.  Purpose  to  be  accomplished,  when  unlawfuL — ^The  ques- 
tion* when^  within  the  meaning  of  the  definition,  the  purpose 
to  be  accomplished  by  a  conspiracy  is  unlawful,  has  been  one  of 
considerable  difficulty.     It  seems  to  have  been  said  with  reason 


spiracy  was  held  not  charged  in  an 
indictment  aU^ng  that  ''the  de 
fendants,  with  others  unknown,  did 
assemble,  conspire,  confederate  and 
agree  together,  not  to  work  for  any 
master  or  person  who  should  em- 
ploy any  workman  not  being  a 
member  of  a  certain  club,  society 
or  combination  called  the  Boston 
Journeymen  Bootmakers'  Society, 
or  who  should  break  any  of  their 
by-laws,  unless  such  workman 
should  pay  to  said  club  such  sum 
as  should  be  agreed  upon  as  a  pen- 
alty for  the  breach  of  such  un- 
lawful rules,  etc.;  and  that  by 
means  of  said  conspiracy  they  did 
compel  one  W.,  a  master  oord- 
wainer,  to  turn  out  of  his  employ 
one  H.,  a  journeyman  bootmaker, 
etc.,  in  evil  example,"  etc.  The 
court  said  (4  Mete.  131;  3S  Am. 
Dec.  356) :  "The  ayerment  of  a 
conspiracy  is  simply  an  averment 
of  an  agreement  amongst  themselves 
not  to  work  for  a  person  who  should 
employ  any  person  not  a  member 
of  a  certain  association.  It  sets 
forth  no  illegal  or  criminal  pur- 
pose to  be  aceomplished,  nor  any 
illegal  or  criminal  means  to  be 
adopted  for  the  accomplishment 
of  any  purpose.  It  was  an 
agreement  as  to  the  manner  in 
which  they  would  exercise  an  ac- 
knowledged right  to  contract  with 
others  for  their  labor."  The  aver- 
ment as  to  compelling  W.  to  turn 
H.  out  of  his  employ  was  held  mere 
matter  of  aggravation  that  could 
not  supply  the  want  of  allegation 
of  a  conspiracy,  or,  regarding  it  a 


substantive  charge^  was  held  not  to 
allege    a    criminal    conspiracy,    in 
view   of   the   connection   in   which 
it  was  used.    The  courts  however, 
interpreted   the   agreement   as   not 
covering  the  case  of  quitting  em- 
ployment on  breach  of  a  contract 
for  a  fixed  period,  or  inducing  otu- 
ers  to  so  quit,  saying:     "If  a  large 
number  of  men,  engaged  for  a  cer- 
tain time,  should  combine  together 
to  violate  their  contract  and  quit 
their  employment  together,  it  would 
present  a  very  different  question." 
As  to  application  of  doctrine  that 
"where  concert  of  action  is  neces- 
sary to  the  offense,  conspiracy  does 
not    lie,"    see    Wharton's    Criminal 
Law,    §    1339;    State    v.    Huegin, 
supra    (110^  Wis.   243;    85   N.   W. 
1060;    62   L.   R.   A.    738).    As   to 
necessity    that    conspiracy    be    for 
commission     of     single     indivisible 
wrong,    as    distinguished    from    an 
aggregation  of  acts,  see  Kolel  Amer- 
ica,  etc.   V.   Eliach,  29  Misc.  499; 
61   N.  Y.  Suppl.  936    (Supm.  Ct., 
Sp.  T.,  1899).    In  State  v.  Eastern 
Coal  Co.,  70  Atl.  1    (Supm.  Ct.  R. 
I.,  1908),  it  was  held  that  a  cor- 
poration   could    be   guilty    of    the 
crime    of    conspiracy.    See    as    to 
liability  of  corporation  therefor,  U. 
S.  V.  MacAndrews,  etc.,  Co.,  149  Fed.  ^ 
823   (C.  C.  N.  Y.,  1906).  As  to  re- 
spective   liability    of    corporations 
and    their    officers    or    agents,    see 
Standard  Oil  Co.  v.  State,  117  Tenn. 
618,  662;    100  S.  W.  705,  716;    10 
L.  R.  A.  K.  S.  1015,  1027   (1906), 
which    was    followed    in    State    v. 
Standard  Oil  Co.,  110  S.  W.  565,  587 
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that  the  fact  that  ^^the  courts  are  very  far  from  agreement  in 
regard  to  the  law  of  conspiracy"  ^^tends  to  show  the  danger  of 
giving  to  the  word  Wlawful'  a  broad  and  all-embracing  mean- 
ing" in  such  definition.^  It  seems  dear  enough  that  not  all 
unlawful  acts  are  included.^  But,  without  further  discussing 
the  point)  we  content  ourselves  with  the  suggestion  that  seems 
sufficient  to  cover  the  authorities,  namely,  that  the  doctrine 
extends  to  agreements  "to  deprive  another  of  his  liberty  or 
property/'  ^     In  any  given  case  it  is  likely  that  the  decision  will 


(Supm.  Ct  Tenn.,  1908 ),  in  holding 
that  "corporations  and  their  oflScers 
and  agents  who  conceive  and  carry 
out  a  conspiracy  can  both  be  consid- 
ered and  counted  in  the  two  or  more 
necessary  to  constitute  an  unlawful 
conspiracy/* 

•  State  V.  Van  Pelt,  136  N.  C. 
633,  663;  49  S.  E.  177,  188;  68 
L.  R.  A.  760,  772   (1904). 

7  See  State  v.  Glidden,  55  Conn. 
46,  70;  8  Atl.  890,  893;  3  Am.  St. 
Rep.  23,  28  (1887);  (>>mmonwealth 
T.  Hunt,  4  Mete.  (Mass.)  Ill,  124; 
38  Am.  Bee  346,  350  (i842). 
See  also  discussion  in  State  v. 
Dalton,  114  S.  W.  1132,  1139  (Ct 
A  pp.  Mo.,  1908),  where  it  was  thus 
concluded:  ''Where  an  additional 
power  or  enhanced  ability  to  accom- 
plish an  injurious  purpose  arises  by 
virtue  of  the  confederation  and  con- 
cert of  action,  an  element  of  crim- 
inal conspiracy  is  thereby  intro- 
duced which  will  render  sufficient- 
ly criminal  either  the  means  or 
the  purpose,  otherwise  merely  un- 
lawful, to  sustain  a  conviction, 
although  the  means  or  the  end 
were  not  such  as  are  indictable 
if  performed  by  a  single  individ- 
ual.'' It  was  here  held  an  offense 
at  common  law  to  conspire  to  in- 
duce employees  to  quit  their  em- 
pl<^yment,  and  not  to  return  thereto. 


the  purpose  of  the  conspirators  be- 
ing to  extort  a  sum  of  money  from 
the  employer.  In  JStna  Ins.  Co.  v. 
Commonwealth,  106  Ky.  864;  51  S. 
W.  624;  45  L.  R.  A.  355  (1899), 
where  the  authorities  were  elabo- 
rately reviewed,  a  combination  in 
restriction  upon  competition  as- 
sumed to  be  illegal,  was  held  not 
to  be  a  criminal  conspiracy  at  com- 
mon law. 

estate  V.  Glidden,  55  Conn.  46, 
71;  8  Atl.  890,  894;  3  Am.  St.  Rep. 
23,  29  (1887),  where  see  the  ordi- 
nary definitions  discussed  and  crit- 
icised. In  Commonwealth  v.  Hunt, 
supra  (4  Mete.  121;  38  Am.  Dec. 
348)  the  injuries  included  in  the 
definition  w^  e  described  as  to  ''the 
public,  or  portions  or  classes  of  the 
community,  or  even  to  the  rights 
of  an  individual/*  In  State  v. 
Stewart,  infra  (59  Vt.  287;  9  Atl. 
567;  59  Am.  Rep.  713)  were  in- 
cluded combinations  that  "seek  to 
restrain  trade  or  tend  to  the  de- 
struction of  tne  material  prosperity 
of  the  country"  as  "working  injury 
to  the  whole  public."  Thus,  in  King 
V.  Eccles,  3  Douglas,  337  (1783),  the 
indictment  sustained  was  for  a  con- 
spiracy to  impoverish  a  person  and 
to  deprive  and  hinder  him  from 
following  and  exercising  his  trade. 
In  Crump  v.  Commonwealth,  84  Va. 
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be  governed  by  whatever  may  be  the  local  law  applicable.^ 

§  15.     Civil  liability  for  criminal  conspiracy. — As  we  have 

just  seen,  the  doctrine  seems  well  established  that  a  combination 

to  commit  a  crime,  or  (with  certain  limitations)   any  other 


927;  6  S.  E.  620;  10  Am.  St.  Rep. 
895  (1888),  to  injure  pereons  in 
their  business  by  making  threats 
to  their  customers.  In  State  v. 
Stewart,  59  Vt.  273;  9  Atl.  569; 
59  Am.  Rep.  710  (1887),  to  pre- 
vent, hinder  and  deter  a  corpora- 
tion from  employing  certain  per- 
sons, and  to  frighten  them  away 
from  such  employment.  Here  the 
subject  was  very  elaborately  dis- 
cussed. After  declaring  it  to  be  a 
criminal  conspiracy  to  combine  to 
coerce  the  free  choice  of  every  man 
to  employ  his  talents,  industry  and 
capital  as  he  pleases,  it  was  said 
(59  Vt.  289;  9  Atl.  568;  59  Am. 
Rep.  715) :  "While  such  conspira- 
cies may  give  to  the  individual  di- 
rectly affected  by  them  a  private 
right  to  action  for  damages,  they 
at  the  same  time  lay  a  basis  for  an 
indictment  on  the  ground  that  the 
State  itself  is  directly  concerned 
in  the  promotion  of  all  legitimate 
industries  and  the  development  of 
all  its  resources,  and  owes  the  duty 
of  protection  to  its  citizens  en- 
gaged in  the  ezerdse  of  their  call« 
ings."  This  language  was  approv- 
ed and  applied  in  Hopkins  v.  Ox- 
ley  Stave  Co.,  83  Fed.  912,  919;  28 
C.  C.  A.  99,  106  (8th  C,  1897). 
In  State  v.  Dyer,  67  Vt.  690;  32 
Atl.  814  (1894),  the  conspiracy  was 
not  only  to  induce  an  employer  to 
discharge  an  employee,  but  to  pre- 
vent him  from  obtaining  other  em- 
ployment. The  inducing  his  dis- 
charge was,  according  to  the  doc- 
trine stated  in  §  71,  an  unlawful 
act,  but  the  preventing  him  from 


obtaining  other  employment  was 
not  so,  irrespective  of  the  means 
employed.  See  State  v.  Duncan,  78 
Vt  364;  63  Atl.  225;  4  L.  R.  A. 
N.  S.  1144;  112  Am.  St.  Rep.  922 
(1906).  But  in  State  v.  Van  Pelt, 
supra,  a  conspirapy  to  injure  busi- 
ness was  held  not  per  se  indictable. 
As  to  criminal  liability  for  acts  in 
restriction  upon  competition,  see  § 
163. 

9  Ck>mmonwealth  v.  Hunt,  4  Mete 
(Mass.)  Ill,  121;  38  Am.  Dec.  346, 
348  (1842).  The  following  provi- 
sions of  the  N.  Y.  Penal  Code  have 
been  adopted  in  several  other 
States:  By  §  168,  subd.  5,  it  is  a 
crime  for  two  or  more  persons  to 
conspire  either  ''to  prevent  another 
from  exercising  a  lawful  trade  or 
calling,  or  doing  any  other  lawful 
act,  by  force,  threats,  intimidation, 
or  by  interfering  or  threatening  to 
interfere  with  tools,  implements  or 
property  belonging  to  or  used  by 
another,  or  with  the  use  or  em- 
ployment thereof";  by  subd.  6,  "to 
commit  any  act  injurious  to  the 
public  health,  to  public  morals,  or 
to  trade  or  commerce,  or  for  the 
perversion  or  obstruction  of  justice, 
or  of  the  due  administration  of  the 
law."  See  People  v.  Radt,  16  N. 
Y.  Crim.  R.  174;  71  N.  Y.  Suppl. 
846  (N.  Y.  Gen.  Sess.,  1900) ;  Peo- 
ple V.  Chandler,  54  App.  D.  Ill; 
66  N.  Y.  Suppl.  391  (1900).  .By 
111.  R.  S.  (Starr  &  Curtis'  ed., 
1896),  c.  38,  §  96,  as  amended  by  L. 
1887,  p.  167,  "if  any  two  or  more 
persons  conspire  or  agree  together, 
or  the  officers  or  executive  commit- 
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unlawful  act,  subjects  the  members  of  the  combination  to  crim' 
inal  liability,  though  the  act  proposed  be  not  done.  But,  at 
least,  until  recently,  it  seems  to  have  been  equally  well  estab- 
lished that  under  these  conditions  no  civil  liability  exists,  or, 
as  it  has  been  said,  ^'an  action  will  not  lie  for  the  greatest  con- 
spiracy imaginable,  if  nothing  be  put  in  execution."  ^^     If, 


tee  of  any  society  or  organization  or 
corporation,  shaU  issue  or  utter  any 
circular  or  edicts  as  the  action  of 
or  instruction  to  its  members,  or 
any  other  persons,  societies,  organ- 
izations or  corporations,  for  the 
purpose  of  establishing  a  so-called 
boycott  or  blacklist,  or  shall  post 
or  distribute  any  written  or  printed 
notice  in  any  places,  with  the  fraud- 
ulent or  malicious  intent  wrongful- 
ly and  wickedly  to  injure  the  per- 
son, character,  business  or  employ- 
ment or  property  of  another,  or  to 
obtain  money  or  other  property  by 
false  pretenses,  or  to  do  any  illegal 
act,  injurious  to  the  public  trade, 
health,  morals,  police  or  adminis- 
tration of  public  justice,  or  to  pre- 
vent competition  in  the  letting  of 
any  contract  by  the  State  or  the 
authorities  of  any  counties,  city, 
town  or  village,  or  to  induce  any 
person  not  to  enter  into  such  com- 
petition, or  to  commit  any  felony, 
they  shall  be  deemed  guilty  of  a 
conspiracy*'  (with  provision  for  a 
penalty).  As  to  sufficiency  of  in- 
dictment thereunder,  see  Towne  v. 
People,  89  111.  App.  268  (1900). 
As  to  validity  of  Wis.  Stat.  (1898), 
§  4466a,  imposing  a  liability  for 
combining,  etc.,  "for  the  purpose 
of.  wilfully  or  maliciously  injur- 
ing another  in  his  reputation, 
trade,  business  or  profession,"  see 
Aikens  v.  Wisconsin,  195  U.  S. 
194;  25  Supm.  3;  49  L.  Ed.  154 
(1904);  affirming  Aikens  v.  State, 


113  Wis.  419;  89  N.  W.  1135 
(1902).  See  Arthur  v.  Oakes,  63 
Fed.  310,  325;  11  C.  G.  A.  209,  224; 
26  L.  R.  A.  414,  431  (7th  C,  1894) 
as  to  this  and  other  Wisconsin  stat- 
utory provisions,  said  to  embody 
''the  principle  that  a  combination 
or  conspiracy  of  two  or  more  per- 
sons to  injure  the  rights  of  others 
is  illegal."  See  also  Iron  Molders' 
Union  v.  AUis-Chalmers  Co.,  166 
Fed.  45  (C.  C.  A.,  7th  C,  1908). 
But  these  statutes  create  a  crim- 
inal liability,  and  the  reference  to 
them  by  the  court  only  adds  to  the 
evidence  that  the  court,  as  we  shall 
show  elsewhere  (see  §  15),  failed  to 
keep  in  mind  the  distinction  between 
criminal  and  civil  liability  for  con- 
spiracy. See  statutes  generally  re- 
lating to  criminal  conspiracy. 

10  Savile  v.  Roberts,  1  Lord  Ray- 
mond, 374  (1697);  Adler  v.  Fen- 
ton,  24  How.  (U.  S.)  407,  410; 
16  L.  Ed.  696  (1860) ;  Toledo,  Ann 
Arbor,  etc.,  Ry.  Co.  v.  Pennsylvania 
Co.,  54  Fed.  730,  739;  19  L.  R.  A. 
387,  392  (C.  C.  Ohio,  1893);  Da- 
vitt  V.  American  Bakers'  Union,  124 
Cal.  99;  56  Pac.  775  (1889) ;  Wye- 
man  V.  De&dy,  79  Conn.  414;  65  Atl. 
129;  118  Am.  St.  Rep.  152  (1906)  ; 
Brown  v.  Jacobs  Pharmacy  Co.,  115 
Ga.  429,  433;  41  S.  E.  553,  555; 
57  L.  R.  A.  547,  550;  90  Am.  St. 
Rep.  126  (1902);  Brewster  v.  Mil- 
ler, 101  Ky.  368;  41  S.  W.  301; 
38  L.  R.  A.  505  (1897);  Hundley 
V.  Louisville  &  Nashville  R.  R.  Co., 
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however,  in  pursuance  of  the  conspiracy,  an  act  is  done  injurious 
to  any  person,  the  conspirators  are  civilly  liable  to  him.^^ 
§  16.     Civil  liability  for  act  otherwise  lawful,  but  done  in  pur- 


105  Ky.  162;  48  S.  W.  429;  63  L. 
R.  A.  289;  88  Am.  St.  Rep.  298 
(1898);  Commercial  Union  Assur- 
ance Co.  V.  Shoemaker,  63  Neb. 
173;  88  N.  W.  156  (1901);  Hutch- 
ins  V.  Hutchins,  7  Hill  (N.  Y.), 
104,  108  (1845);  Von  Au  v.  Ma- 
genheimer,  126  App.  D.  257,  262; 
110  N.  Y.  Suppl.  629,  632  (1908); 
Martens  v.  Reilly,  109  Wis.  464; 
84  N.  W.  840  (1901) ;  Mogul  S.  S. 
Co.  V.  McGregor,  23  Q.  B.  D.  598, 
616  (1889);  Temperton  v.  Russell, 
1  ().  B.  (1893)  715.  That  to 
create  a  civil  liability,  the  ftieofw, 
as  weU  as  the  purpose,  must  be 
illegal,  see  Boutwell  v.  Marr,  71  Vt. 
1;  42  Atl.  607;  43  L.  R.  A.  803; 
76  Am.  St.  Rep.  746  (1899). 

The  distinction  between  civil  and 
criminal  liability  for  conspiracy 
seems  to  have  been  overlooked  in 
Arthur  v.  Oakes,  63  Fed.  310;  11 
G.  C.  A.  209;  25  L.  R.  A.  414  (7th 
C,  1894) ;  modifying  Farmers'  Loan 
&  Trust  Co.  V.  Northern  Pacific  R. 
R.  Co.,  60  Fed.  803;  25  L.  R.  A. 
414  (G.  C.  Wis.,  1894).  Here, 
though  an  injunction  against  em- 
ployees of  the  receivers  of  a  rail- 
road, restraining  them  from  **quit- 
ting  the  service  of  the  said  re- 
ceivers with  or  without  notice,"  was 
refused,  yet  one  was  allowed  against 
their  **cofnbining  and  conspiring  to 
quit  with  or  without  notice  the 
service  of  said  receivers,  with  the 
object  and  intent  of  crippling  the 
property  in  their  custody  or  em- 
barrassing the  operation  of  said 
railroad.*'  See  Re  Higgins,  27  Fed. 
443  (G.  G.  Tex.,  1886).  See  com- 
ments on  Arthur  y.  Oakes  in  U.  S. 


V.  EUiott,  64  Fed.  27,  32  (G.  G. 
Mo.,  1894).  The  result  reached  in 
Arthur  v.  Oakes  is  that  an  injunc- 
tion may  be  granted  against  an  act 
which  in  its  civil  aspect  is  entirely 
lawfuL  The  cases  cited  by  the  court 
to  show  the  illegality  of  the  con- 
spiracy are  all  criminal  proceedings. 
In  Longshore  Printing  Go.  v.  How- 
ell, 26  Oreg.  527,  547 ;  38  Pac.  547, 
553;  28  L.  R.  A.  464,  473;  46  Am. 
St.  Rep.  640  (1894),  the  court,  ap- 
parently relying  on  the  reasoning 
of  and  authorities  cited  in  Arthur 
V.  Oakes,  fell  into  like  confusion 
of  ideas,  and  concluded  that  "there 
is  no  good  reason  why  civil  liabili- 
ties may  not  ensue  by  reason  of  a 
conspiracy  to  commit  that  which 
is  made  unlawful  by  statute."  So 
in  Elder  v.  Whitesides,  72  Fed.  724 
(G.  G.  La.,  1895),  Arthur  v.  Oakes 
was  followed  in  granting  an  in- 
junction against  a  mere  conspiracy 
to  prevent  the  loading  or  unloading 
of  a  vessel  except  by  such  labor 
as  might  be  acceptable  to  the  de- 
fendants, but  without  any  overt  un- 
lawful act.  See  article  in  7  Golum- 
bia  Law  Rev.  229  (1907)  by  F.  M. 
Burdick. 

"Toledo,  Ann  Arbor,  etc.,  Ry. 
CJo.  V.  Pennsylvania  CJo.,  54  Fed. 
730,  739;  19  L.  R.  A.  387,  392  (G. 
G.  Ohio,  1893) ;  Woodruflf  v.  Hugh, 
es,  68  S.  E.  551  (Ct.  App.  Ga., 
(1907) ;  Britton  v.  Young.  36  Ind. 
App.  622;  76  N.  E.  327  (1905); 
Klingers  Pharmacy  v.  Sharpe,  104 
Md.  218;  64  Atl.  1029;  7  L.  R.  A. 
N.  S.  976;  118  Am.  St.  Rep.  399 
(1906);  Garew  v.  Rutherford,  106 
Mass.  1,  10;  8  Am.  Rep.  287,  292 
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snance  of  combinatioiL— Comparatively  recently  has  sprung  into 
recognition  the  doctrine  that  an  act,  entirely  lawful  if  done  by  a 
single  individual,  may  be  unlawful  by  reason  of  being  done  in 
pursuance  of  a  combination  of  individuals  to  do  the  same  act^* 


(1870) ;  Van  Horn  y.  Van  Horn,  52 
N.  J.  Law,  284;  20  AtL  486;  10  L. 
R.  A.  184  (1890);  Temperton  y. 
RusseU,  1  Q.  B.  (1893)  715;  F.  R. 
Patch  Manuf.  Co.  y.  Protection 
Lodge,  77  Vi.  294;  60  AtL  74;  107 
Anu  St.  Rep.  765  (1906).  See  Qreen 
▼.  Dayiea,  100  App.  D.  359;  91  N. 
T.  Suppl.  470  (1906).  As  to  nature 
of  action  for  conspiracy,  see  Porter 
Y.  Mack,  50  W.  Va.  681;  40  S.  K 
469  (1901).  That  a  corporation 
may  be  so  liable,  see  Transportation 
Co.  y.  Standard  Oil  Co.,  60  W.  Va. 
611;  40  8.  E.  691;  56  L.  R.  A.  804; 
88  Am.  St.  Rep.  895  (1902).  As 
to  liability  for  acts  of  co-conspira- 
tor, see  Foster  y.  Retail  CHerks' 
Protective  Assoc.,  39  Misc.  48,  61; 
78  N.  Y.  Suppl.  860,  863  (Supm. 
a.,  Sp.  T.  1902);  F.  R.  Patch 
Manuf.  Co.  y.  Protection  I^bdge, 
supra. 

12  Toledo,  Ann  Arbor,  etc.,  Ry.  Co. 
V.  Pennsylvania  Co.,  54  Fed.  730, 
740;  19  L.  R.  A.  387,  393  (C.  C. 
Ohio,  1893);  Id.  746;  19  L.  R.  A. 
395  (C.  C.  Ohio,  1893;  quitting  of 
train  by  engineer) ;  Brown  v. 
Jacobs  Pharmacy  O).,  115  Ga.  429, 
442;  41  S.  E.  553,  559;  57  L.  R. 
A.  547,  554;  90  Am.  St.  Rep.  126 
(1902);  Pickett  v.  WaUh,  192 
Mass.  672,  682;  78  N.  E.  753,  757; 
6  L.  R.  A.  N.  S.  1067,  1078;  116 
Am.  St.  Rep.  272  (1906);  L.  D. 
Willcut  &  Sons  Co.  v.  Driscoll,  200 
Mass.  no,  124;  85  N,  E.  897,  903 
(1908) ;  Heim  Brewing  Co.  v.  Belin- 
der,  97  Mo.  App.  64,  70;  71  S,  W. 
691,  693  (1902) ;  Lohse  Patent  Door 
Co.  y.  Fuclle,  114  S.  W.  997,  1012 


(Supm.  Ct  Mo.y  1908);  Moores  v. 
Bricklayers'  Union,  7  Ry.  &  Corp.  L. 
J.  108  (Super.  Ct.  Cin.,  1889;  induc- 
ing refusal  to  deal) ;  Cote  v.  Mur- 
phy, 159  Pa.  St  420,  427,  431;  28 
AtL  190,  192,  194;  23  L.  R.  A.  136, 
137,  138;  39  Am.  St.  Rep.  686 
(1894) ;  Bailey  t.  Master  Plumbers, 
103  Tenn.  99,  117;  62  S.  W.  863, 
867;  46  L.  R.  A.  661,  666  (1899) ; 
State  ex  reL  y.  Standard  Oil  CV>., 
110  S.  W.  665,  688  (Supm.  Ct 
Tenn.,  1908) ;  Hawarden  v.  Youghio- 
gheny  ft  L.  Coal  Co.,  Ill  Wis.  546; 
87  N.  W.  472;  66  L.  R.  A.  828 
(1901);  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, App.  Gas.  (1892)  26,  38, 
46. 

lliough  not  so  stated,  this  seems 
to  be  the  ground  on  which  Maps- 
trick  y.  Ramge,  9  Neb.  390;  2  N. 
W.  739;  31  Am.  Rep.  415  (1879), 
a  case  of  quitting  of  employment, 
is  sustainable,  if  at  all.  See  also 
Consolidated  Steel  &  Wire  Co.  y. 
Murray,  80  Fed.  811,  823  (C.  0. 
Ohio,  1897);  Dueber  Watch-Case 
Manuf.  Co.  y.  Howard  Watch  & 
Clock  Co.,  66  Fed.  637,  645,  651; 
14  C.  C.  A.  14,  22,  28  (2d  C,  1895) ; 
Loewe  y.  California  State  Federa- 
tion of  Labor,  139  Fed.  71,  79,  86 
(C.  C.  Cal.,  1905) ;  Doremus  y. 
Hennessy,  176  111.  608;  62  N.  E. 
924;  43  L.  R.  A.  797;  68  Am.  St. 
Rep.  203  (1898);  Chicago,  Wil- 
mington, etc..  Coal  Co.  v.  People, 
114  111.  App.  75,  111  (1904) ;  Berry 
y.  Donovan,  188  Mass.  353,  359; 
74  N.  E.  603,  606 ;  5  L.  R.  A.  N.  8. 
899,  904;  108  Am.  St  Rep.  499 
(1905);     Barr     v.     Essex     Trades 
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Although  the  origin  of  this  doctrine  may  not  be  altogether 
clear,^^  it  seems  to  have  been  said  with  reason  that  such  origin 
is  evidently  found  ''in  a  confused  and  inaccurate  idea  of  the  law 
of  criminal  conspiracy,  and  in  failing  to  distinguish  between 


Council,  53  N.  J.  Eq.  101,  123;  30 
Ail.  881,  880  (1894);  Jersey  City 
Printing  Co.  v.  Caasidy,  63  N.  J. 
£q.  759,  769;  53  Atl.  230,  234 
(1902);  People  v.  Duke,  19  Miso. 
292  (N.  Y.  Co.  Gen.  Sess.  1897); 
Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  St.  173,  186;  8 
Am.  Rep.  159,  165  (1871);  Erdman 
v.  Mitchell,  207  Pa.  St  79,  91;  66 
Atl.  327,  331;  63  L.  R.  A.  534,  539; 
99  Am.  St.  Rep.  783  (1903). 
Though  not  so  distinctly  stated,  the 
existence  of  a  combination  seems 
largely  to  have  influenced  the  deci- 
sion in  Curran  v.  Galen,  152  N.  Y, 
33;  46  N.  E.  297;  37  L.  R.  A.  802; 
57  Am.  St  Rep.  496  (1897). 

See  on  the  general  subject,  arti- 
cles in  34  Am.  Law  Rev.  161,  468 
(1900)  by  S.  D.  Thompson;  16 
Harv.  Law  Rev.  236  (1902-3)  by 
£.  F.  McClennen;  17  Id.  510  (1903- 
4)  by  A.  V.  Dicey;  18  Id.  423 
(1905)  by  E.  W.  HufTcut;  20  Id. 
253,  345,  428  (1907)  by  Jeremiah 
Smith;  5  Columbia  Law  Rev.  447 
(1903)  by  W.  A.  Purrington;  7  Id. 
229  (1907);  8  Id.  117  (1908)  by 
F.  M.  Burdick;  3  Va.  Law  Reg. 
163,  168  (1897-8)  by  W.  L.  Royall. 

The  doctrine  was  approved  in 
State  ex  rel.  Dumer  v.  Huegin,  110 
Wis.  189,  255;  85  N.  W.  1046,  1064; 
62  L.  R.  A.  700,  743  (1901),  where 
Huttley  V.  Simmons,  1  Q.  B.  D. 
(1898)  181  and  other  English  de- 
cisions were  discussed  at  length 
and,  so  far  as  to  the  contrary,  dis- 
approved. See  Allis-Chalmers  Co. 
V.   Iron  Molders*  Union,   150   Fed. 


155,  175  (C.  C.  Wis.,  1906).  In 
State  ex  rel.  Dumer  v.  Huegin,  the 
point  was  hardly  involved,  the  quea- 
tion  there  being  one  of  criminal 
liability.  And,  indeed,  on  appeal  in 
Aikens  v.  Wisconsin,  195  U.  S.  194; 
25  Supm.  3;  49  L.  Ed.  154  (1905), 
it  was  regarded  as  unnecessary  to 
consider  the  point  And  in  State 
ez  rel.  Dumer  v.  Huegin,  at  least, 
there  was  a  failure  to  observe  the 
fundamental  distinction  between 
combinationa  producing  private  in- 
jury and  oombinatiana  producing 
public  injury,  such  as  what  are  com- 
monly known  as  trusts.  There  is 
no  connection  whatever,  at  least  no 
necessary  connection,  between  a 
trust  combination  such  as  was  un- 
der consideration  in  State  ez  rel. 
Dumer  v.  Huegin  and  other  cases 
such  as  the  Mogul  Steamship  case. 
Yet  in  State  ez  rel.  Dumer  v.  Hue- 
gin is  lurking  the  idea  that  the  com- 
bination there  under  consideration 
was  in  part,  at  least,  illegal  as  a 
combination  in  restriction  upon 
competition  (110  Wis.  252,  260;  86 
N.  W.  1063,  1066;  62  L.  R.  A.  742, 
745).  Compare  as  to  criminal  lia- 
bility, §  14. 

IS  Perhaps  it  may  be  referred  to 
some  remarks  in  Gregory  v.  Duke 
of  Brunswick,  6  Manning  ft  Gr. 
953,  959  (1844).  See  Temperton 
V.  Russell,  1  Q.  B.  (1893),  715; 
Quinn  v.  Leathem,  infra  (App. 
Cas.  510) ;  Moores  v.  Bridclayers' 
Union,  7  Ry.  &  Corp.  L.  J.  108 
(Super.  Ct.  Cin.,  1889). 
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an  unlawful  act  and  a  criminal  one.''  ^*  It  is  largely  American 
as  to  development,  but  seems  recently  to  have  become  estab- 
lished in  England,^^  where,  however,  there  had  been  a  tendency 
to  repudiate  it.  As  indicating  the  supposed  grounds  of  the 
doctrine,  the  following  remarks  are  suggestive:  ^'A  man  may 
encounter  the  acts  of  a  single  person,  yet  not  be  fairly  matched 
against  several"  ^^  ^^A  number  of  actions  and  things  not  in 
themselves  actionable  or  unlawful  if  done  separately  without 
conspiracy  may,  with  conspiracy,  become  dangerous  and  alarm- 
ing, just  as  a  grain  of  gunpowder  is  harmless,  but  a  pound  may 
be  highly  destructive,  or  the  administration  of  one  grain  of  a 
particular  drug  may  be  most  beneficial  as  a  medicine,  but  admin- 
istered frequently  and  in  lai^er  quantities  with  a  view  to  harm 
may  be  fatal  as  a  poison."  ^'^  "The  combination  is  material  in 
giving  the  act  a  different  character  from  a  similar  act  of  an  indi- 
vidual by  reason  of  its  greater,  more  dangerous  and  more  oppres- 


i^Bohn  Manuf.  Co.  v.  Hollis,  54 
Minn.  223,  234;  55  N.  W.  1119, 
1121;  21  L.  R.  A.  337,  340;  40  Am. 
Si.  Rep.  319  (1893).  See  also  ar- 
ticle in  19  Law  Quart.  Rev.  37,  182 
(1903)  by  D.  R.  Chalmers  Hunt. 

i^Quinn  v.  Leathem,   App.   Cas. 

(1901)  495,  where  an  action  was 
sustained,  based  on  a  finding  of 
"maliciously  conspiring  to  induce'' 
a  customer  of  the  plaintiff  not  to 
deal  with  him,  such  customer  being 
thus  induced  not  to  so  deal.  The 
point  received,  however,  compara- 
tively little  consideration.  See  p. 
510.  Here  were  sought  to  be  dis- 
tinguished (p.  540)  Huttley  v. 
Simmons,  1  Q.  B.  (1898)  181; 
Kearney  v.  Lloyd,  26  L.  R.  (Ire- 
land) 268  (1889),  which  are  ap- 
parently to  the  contrary.  To  simi- 
lir  effect  with  Quinn  v.  Leathem, 
see  Read  v.  Friendly  Society  of 
Operative    Stonemasons,    2    K.    B. 

(1902)  732,  737.  See  also  South 
Wales  Miners'   Federation   v.   Gla- 


morgan Coal  Co.,  App.  Cas.  (1905) 
239;  affirming  Glamoigan  Coal  Co. 
V.  South  Wales  Miners'  Federation, 
2  K.  B.  (1903)  545,  which  reversed 
1  K.  B.    (1903)    118. 

It  is,  however,  thus  provided  by 
the  Trade  Disputes  Act  of  1906; 
•  "An  act  done  in  pursuance  of  an 
agreement  or  combination  by  two  or 
more  persons  shall,  if  done  in  con- 
templation or  furtherance  of  a  trade 
dispute,  not  be  actionable  unless  the 
act,  if  done  without  any  such  agree- 
ment or  combination,  would  be  ac- 
tionable." See  note  22,  infra;  arti- 
cle in  42  Am.  Law  Rev.  200  (1908) 
by  C.  R.  Darling. 

19  Lord  Bramwell  in  Mogul  S.  S. 
Co.  V.  McGregor,  supra.  See  also 
observations  of  Stirling,  J.,  in  Gib- 
Ian  V.  National  Amalgamated  La- 
bourers' Union,  2  K.  B.  (1903)  600. 

17  Lord  Brampton  in  (^inn  v. 
Leathem,  supra  (p.  530) ;  see  also 
pp.  512,  538,  540. 
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sive  eflfect.*®  "Any  one  man,  or  any  one  of  several  men,  acting 
independently,  is  powerless;  but,  when  several  combine  and 
direct  their  united  energies  to  the  accomplishment  of  a  bad  pur- 
pose, the  combination  is  formidable.  Its  power  for  evil  in- 
creases as  its  numbers  increase/'  ^^  "To  what  extent  combina- 
tion may  be  allowed  in  competition  is  a  matter  about  which 
there  is  as  yet  much  conflict,  but  it  is  possible  that  in  a  more 
advanced  stage  of  the  discussion  the  day  may  come  when  it  will 
be  more  clearly  seen  and  will  more  distinctly  appear  in  the 
adjudication  of  the  courts  than  as  yet  has  been  the  case,  that  the 
proposition  that  what  one  man  lawfully  can  do  any  number  of 
men  acting  together  by  combined  agreement  lawfully  may  do. 


laMoores  v.  Bricklayers'  Union, 
supra. 

i»  State  y.  Olidden,  55  Conn.  46, 
75;  8  All.  800,  895;  3  Am.  St.  Rep. 
23,  32  (1887).  To  similar  effect, 
Arthur  v.  Oakes,  63  Fed.  310,  321; 
11  C.  C.  A.  209,  221;  25  L.  R.  A. 
414,  429  (7th  C,  1894;  as  to  which 
see,  however,  §  15) ;  U.  S.  v.  El- 
liott, 64  Fed.  27,  32  (C.  C.  Mo., 
1894).  So  in  Toledo,  Ann  Arbor, 
etc.,  Ry.  Ck>.  v.  Pennsylvania  Co., 
54  Fed.  730,  739;  19  L.  R.  A.  387, 
392  (C.  C.  Ohio,  1893)  involving 
the  legality  of  a  quitting  of  em- 
ployment by  railroad  engineers,  it 
was  said:  "Ordinarily  the  only 
difference  between  the  dvil  liabil- 
ity for  acts  done  in  pursuance  of 
a  conspiracy  and  for  acts  of  the 
same  character  done  by  a  single 
person  is  in  the  greater  probabil- 
ity that  such  acts,  when  done  by 
many  in  a  combination,  will  cause 
injury.  «  .  .  The  difficulty  in 
supposing  or  stating  any  civil  lia- 
bility when  the  acts  we  have  been 
discussing  are  done  by  a  single  en- 
gineer is  in  the  improbability  that 
either  by  singly  refusing  to  handle 
fhe  freight  he  could  cause  any  in- 


jury to  complainant,  or  by  singly 
threatening  to  quit  or  by  quitting 
he  could  procure  his  company  to 
do  so.  But  when  we  suppose  that 
all  or  nearly  all  the  engineers  on 
the  eight  different  defendant  com- 
panies combine  with  their  chief  to 
do  these  unlawful  acts  for  the  pur- 
pose of  injuring  complainant,  the 
intended  loss  becomes,  not  only 
probable,  but  inevitable."  See  sim- 
ilar observations  in  State  v.  Don- 
aldson, 32  N.  J.  Law,  151;  90  Am. 
Dec.  649  (1867);  and  compare 
Thomas  v.  Cincinnati,  N.  O.  ft  T. 
P.  Ry.  Co.,  62  Fed.  803,  821  (C. 
C.  Ohio,  1894) ;  Allis-Chalmers  Co. 
V.  Iron  Molders'  Union,  150  Fed. 
155,  173   (C.  C.  Wis.,  1906). 

In  Boutwell  v.  Marr,  71  Vt.  1;  42 
Atl.  607;  43  L.  R.  A.  803;  76  Am. 
St.  Rep.  746  (1899),  a  distinction 
was  taken  between  unitied  action 
that  is  independent  of  organization 
and  the  united  action  of  an  organ- 
ization constraining  the  action  of 
the  members  of  "a  suppressed  mi- 
nority, held  to  the  designated 
course  by  the  pressure  of  a  system 
of  fines  and  penalties." 
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is  to  be  received  with  newly  discloeed  qualifications  arising  out 
of  the  changed  conditions  of  civilized  life  and  of  the  increased 
facility  and  power  of  organized  combination^  and  that  the  dif- 
ference between  the  power  of  individuals  acting  each  according 
to  his  own  preference  and  that  of  an  organized  and  extensive 
combination  may  be  so  great  in  its  effect  upon  public  and  pri- 
vate interests  as  to  cease  to  be  simply  one  of  degree  and  to  reach 
the  dignity  of  a  difference  in  kind."  *^  According  to  some 
authorities,  however,  the  doctrine  seems  rather  to  be  that  it  is 
easier  to  show  the  ill^ality  of  an  act  when  done -in  pursuance 
of  a  combination  of  individuals  to  do  the  same  act,  than  if  done 
by  a  single  individuaL  In  this  view  the  difference  is  not  as  to 
liability,  but  as  to  the  suflBciency  of  evidence.  In  this  view 
also  the  doctrine  seems  to  be  merely  a  development  of  the  doc- 
trine already  considered,  that  an  act  otherwise  lawful  may  be 
made  unlawful  by  an  intent  to  injure.  This  on  the  supposition 
that  it  is  easier  to  show  the  intent  of  an  act  done  in  pursuance 
of  a  combination  of  individuals  to  do  the  same  act,  than  if  done 
by  a  single  individual.^  ^     We  venture  to  suggest  that,  until  the 


soMarieU  v.  White,  185  Mass. 
255,  259;  69  N.  £.  1085,  1087;  64 
L.  R.  A.  260,  263;  102  Am.  St.  Rep. 
341    (1904). 

2  i  Thus,  in  Gregory  y.  Duke  of 
Brunswick,  6  Manning  &  Gr.  953, 
959  (1844),  which  we  have  (see 
note  13,  supra)  referred  to  as  per- 
haps the  origin  of  the  doctrine,  it 
was  said:  ''The  act  of  hissing  in  a 
public  theater  is  prima  facie  a  law- 
ful act;  and  even  if  it  should  be 
conceded  that  such  an  act,  though 
done  without  concert  with  others, 
if  done  from  a  malicious  motive, 
might  furnish  a  ground  of  action, 
yet  it  toould  he  very  difficult  to  in^ 
fer  such  a  motive  from  the  tn«u- 
lated  acts  of  one  person  unconnected 
with  others."  So  in  Moores  v. 
Bricklayers'  Union,  7  Ry.  &  Corp. 
L.  J.  108    (Super.  Ct  (JJin.,  1889), 


it  was  said  that  "the  combination 
is  material  in  being  strong  evidence 
of  the  malice  with  which  the  act  is 
done,"  In  this  connection  we  may 
note  a  dififerent,  though  somewhat 
analogous,  ground  suggested  by 
Lord  Bramwell,  in  Mogul  S.  S.  Co. 
V.  McGregor,  supra,  that  "the  act 
•when  done  by  an  individual  is 
wrong,  though  not  punishable,  be- 
cause the  law  avoids  the  multi- 
plicity t)f  crimes:  de  minimis  nan 
curat  lex;  while,  if  done  by  several, 
it  is  sufficiently  important  to  be 
treated  as  a  crime."  That  the 
doctrine  rests,  not  strictly  on  the 
circumstance  of  there  being  any- 
thing illegal  in  the  mere  element 
of  combination,  but  in  the  circum- 
stance of  coercion  as  an  incident  of 
the  combination,  would  seem  in- 
dicated   by    the    opinion    of    Lord 
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precise  warrant  and  ground  of  this  doctrine  are  better  defined, 
it  should  not  be  allowed  a  place  in  our  jurisprudence.  It  has 
been  especially  applied  to  combinations  to  refuse  to  deal  (boy- 
cotts), and  to  combinations  to  quit  employment  (strikes).  But 
its  existence  has  been  thus  vigorously  attacked :  ^^ What  one  man 
may  lawfully  do  singly,  two  or  more  may  lawfully  agree  to  do 
jointly.  The  number  who  unite  to  do  the  act  cannot  change  its 
character  from  lawful  to  unlawful  The  gist  of  a  private  ac- 
tion for  the  wrongful  act  of  many  is  not  the  combination  or 
conspiracy,  but  the  damage  done  or  threatened  to  the  plaintiff 
by  the  acts  of  the  defendants.  If  the  act  be  lawful,  the  combi- 
nation of  many  to  commit  it  may  aggravate  the  injury,  but  can- 
not change  the  character  of  the  act.^^ 


Lindley  in  Quinn  v.  Leathern,  su- 
pra. After  stating  (p.  536)  that 
what  the  defendants  did  was  "to 
threaten  to  call  out  the  union  work- 
men of  the  plaintiff  and  of  his  cus- 
tomers" it  was  said  (p.  637) : 
''One  man  without  others  behind 
him  who  would  obey  his  orders 
could  not  have  done  what  these  de- 
fendants did.  One  man  exercising 
the  same  control  over  others  as 
these  defendants  had  oould  have 
acted  as  they  did,  and  if  he  had 
done  so,  I  conceive  that  he  would 
have  committed  a  wrong  towards 
the  plaintiff  for  which  the  plaintiff 
could  have  maintained  an  action." 
See  comments  on  Allen  v.  Flood, 
App.  Cas.  (1898)  1.  See  also  opin- 
ion of  Lindley,  J.,  in  South  Wales 
Miners'  Federation  v.  Glamorgan 
Goal  Co.,  App.  Cas.   (1905)   239. 

22Bohn  Manuf.  Co.  v.  Hollis,  54 
Minn.  223,  234;  56  N.  W.  1119, 
1121;  21  L.  R.  A.  337,  340;  ^0 
Am.  St.  Rep.  319  (1893).  The 
same  doctrine  was  applied  under 
similar  conditions  in  Macauley  v. 
Tiemey,  19  R.  L  255;  33  Atl.  1; 
37  L.  R.  A.  456;  61  Am.  St.  Rep. 


770  (1895),  both  being  cases  of  re- 
fusal to  deal.  To  similar  effect, 
Collins  V.  American  News  Co.,  34 
Misc.  260;  69  N.  Y.  Suppl.  638 
(1901) ;  affirmed  in  68  App.  D.  639; 

74  N.  Y.  Suppl.  1123  (1902) ;  Fos- 
ter V.  Retail  Clerks'  Protective 
Assoc.,  39  Misc.  48,  67;  78  N.  Y. 
Suppl.  860,  867  (Supm.  Ct.,  Sp. 
T.,  1902).  The  doctrine  was  con- 
tended for  with  great  force  and 
eloquence  in  the  dissenting  opinion 
of  Caldwell,  J.,  in  Hopkins  v.  Oxley 
Stave  Co.,  83  Fed.  912,  930;  28  C. 
C.  A.  99,  117  (8th  C,  1897).  It 
was  also  applied  in  Karges  Furni- 
ture Co.  V.  Amalgamated  Wood- 
workers' Local  Union,  166  Ind.  421 ; 

75  N.  E.  877;  2  L.  R.  A.  N.  S.  788 
(1906) ;  Rowan  v.  Butler,  85  N.  E. 
714  (Supm.  Ct.  Ind,,  1908) ;  Lind- 
say V.  Montana  Federation  of  La- 
bor, 96  Pac  127  (Supm.  Ct.  Mont., 
1908) ;  Mills  v.  U.  S.  Printing  Co., 
99  App.  D.  606,  608,  610;  91  N. 
Y.  Suppl.  186,  187,  188  (1904); 
N.  Y.,  Chicago  &  St.  Louis  R.  R. 
Co.  V.  Schaffer,  65  Ohio  St.  414 ;  62 
N.  E.  1036;  62  L.  R.  A.  931;  87 
Am.  St.  Rep.  628   (1902);  State  v. 


CONSPIRACY   AND   COMBINATION. 


39 


Eastern  Ck»al  Co.,  70  AtL  I  (8upm. 
Ct.  R.  I.,  1908) ;  Wills  V.  Central 
Ice  &  Cold  Storage  Co.,  39  Tex.  Civ. 
App.  483,  491;  88  S.  W.  265,  269 
(1905);  Transportation  Co.  t. 
Standard  Oil  Co.,  50  W.  Va.  611; 
40  S.  K  591;  56  L.  R.  A.  804;  88 
Am.  St  Rep.  895  (1901). 

Compare  Continental  Ins.  Co.  y. 
*  Board  of  Underwriters,  67  Fed.  310 
(C.  C.  CaL,  1895) ;  Lewin  v.  Wels- 
bach  light  Co.,  81  Fed.  904  (G.  G. 
Pa.,   1897);   Union  Pac.  R.  Co.  v. 
Ruef,    120   Fed,    102,    112    (G.    G. 
Neb.,  1902) ;  Boyer  v.  Western  Un- 
ion Tel.  Go.,  124  Fed.  246,  248   (C. 
G.    Mo.,    1903);    Master    Builders' 
Assoc.  V.  Domascio,  16  Colo.  App. 
25;   63  Pac.  782    (1901);  Klingel's 
Pharmacy  v.  Sharpe,  104  Md.  218; 
64  AtL  1029;  7  L.  R.  A.  N.  S.  976; 
118  Am.  St.  Rep.  399   (1906) ;  Gle- 
land  Y.  Anderson,  66  Neb.  252,  263 ; 
92  N.  W.  306,  309;  5  L.  R.  A.  N. 
S.  136,  142   (1902);  Booth  v.  Bur- 
gess, 65  Atl.  226,  236  (Ct.  Ch.  N.  J., 
1906) ;    National   Protective  Assoc 
V.  Gumming,  53  App.  D.  227,  231, 
236;    65    N.    Y.    Suppl.    946,    949, 
952    (1900);    affirmed    in    170    N. 
Y.    315;     63    N.    E.    369;    68    L. 
R.   A.   135;    88  Am.   St.   Rep.  648 
(1902);    Park  v.  National  Whole- 
sale Druggists'  Assoc.,  54  App.  D. 
223,  227;  66  N.  Y.  Suppl.  615,  618 
(1900);   affirmed  in  175  N.  Y.   1; 
67  N.  E.  136;  62  L.  R.  A.  632;  96 
Am.   St.  Rep.  678    (1903);   People 
ex  rel.  Bnmham  v.  Flynn,  114  App. 


D.  578;  100  N.  Y.  SuppL  31  (1906) ; 
Von  Au  y.  Magenheimer,  126  App. 
D.    267;     110    N.    Y.    Suppl.    629 
(1908) ;  Payne  y.  Western  &  Atlan- 
tic R.  R.  Co.,  13  Lea  (Tenn.),  607, 
621;  49  Am.  Rep.  666,  674  (1884) ; 
Delz  y.  Winfree,  80  Tex.  400;    16 
S.  W.   Ill;    26  Am.   St.  Rep.   755 
(1891);    Oliye   y.    Van    Patten,    7 
Tex.    Ciy.    App.    630;    25    S.    W. 
428   ( 1894 ) ;  Martens  y.  Reilly,  109 
Wis.   464;    84   N.   W.   840    (1901). 
In    Glemmitt   y.    Watson,    14    Ind. 
App.    38;    42    N.    £.    367     (1895), 
where  it  was  held  not  unlawful  to 
cause  a  co-employee  to  be  thrown 
out  of  work  by  agreeing  to  quit, 
the   court   said:     "What  each   one 
could    rightfully    do,    certainly    all 
could  do  if  they  so  desired,  espe- 
cially when  their  concerted  action 
was  taken  peaceably,  without  any 
threats,  yiolence  or  attempt  at  in- 
timidation."  By  Cal.  L.  1903,  c.  235, 
no  restraining  order  or  injunction 
shall  be  issued  with  relation  to  any 
''agreement,    combination    or    con- 
tract by  or  between  two  or  more 
persons  to  do  or  procure  to  be  done, 
or  not  to  do  or  procure  not  to  be 
done,  any  act  in  contemplation  or 
furtherance  of  any  trade  dispute  be- 
tween employers  and  employees  in 
the     State     of     California    .    .     . 
if  such  act  committed  by  one  per- 
son would  not  be  punishable  as  a 
crime."    For    similar    proyision   of 
English    Trade   Disputes    Act,    see 
note  16,  supra. 
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17.  Refusal  to  deal. 

18.  Contracts,  etc.,  imposing  restrictions  on  right  to  deal. 

19.  Inducing  refusal  to  deal. 

20.  Relation  justifying  inducing  refusal  to  deal. 
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delinquent  debtors. 

22.  Malicious  intent. 

23.  Inducing  refusal  to  deal,  in  pursuance  of  combination. 


§  17.  Ecfnsal  to  deal. — ^Authority  seems  scarcely  needed  for 
the  proposition  that  there  is  nothing  inherently  or  necessarily 
illegal  in  refusing  to  deal,  or  to  continue  to  deal  with  another.^ 
^'The  refusal  to  maintain  trade  relations  with  any  individual 
is  an  inherent  right  which  every  person  may  exercise  lawfully, 
for  reasons  he  deems  suflScient  or  for  no  reasons  whatever, 
and  it  is  immaterial  whether  such  refusal  is  based  upon  reason 
or  is  the  result  of  mere  caprice,  prejudice,  or  malice.  It  is  a 
part  of  the  liberty  of  action  which  the  constitutions.  State  and 
Federal,  guarantee  to  the  citizen.     It  is  not  within  the  power 


1  See  Master  Builders'  Assoc,  v. 
Domascio,  lu  Colo.  App.  25;  63  Pac. 
782  ( 1901 ) ;  Cleveland,  C.  C.  &  St. 
Louis  Ry.  Co.  v.  Jenkins,  174  111. 
398,  404;  51  N.  £.  811,  813;  62 
L.  R.  A.  922,  926;  66  Am.  St.  Rep. 
296  (1898) ;  Klingel's  Pharmacy  v. 
Sharpe,  104  Md.  218;  64  Atl.  1029; 
7  L.  R.  A.  >i.  S.  976;  118  Am.  St. 
Rep.  399  (1906);  Walsh  v.  Asso- 
ciation of  Master  Plumbers,  97  Mo. 
App.  280,  289;  71  S.  W.  466,  457 
(1902);  Lindsay  v.  Montana  Fed- 
eration of  Labor,  96  Pac.  127 
(Supm.  Ct.  Mont.,  1908) ;  Mills  v. 


U.  S.  Printing  Co.,  99  App.  D.  605, 
609;  91  N.  Y.  Suppl.  185,  188 
(1905);  Collins  v.  American  News 
Co.,  34  Misc.  260;  69  N.  Y.  Suppl. 
638;  affirmed  in  68  App.  D.  639;  74 
N.  Y.  Suppl.  1123  (1902) ;  Wills  v. 
Central  Ice  &  Cold  Storage  Co.,  39 
Tex.  Civ.  App.  483,  491;  88  S.  W. 
265,  269  (1905) ;  Transportation  Co. 
V.  Standard  Oil  Co.,  50  W.  Va.  611; 
40  S.  E.  591;  56  L.  R.  A.  804;  88 
Am.  St.  Rep.  895  (1902).  See, 
however.  People  v.  Duke,  19  Mise. 
292,  298  (N.  Y.  Co.  Qen.  Sess., 
1897). 
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of  the  courtfl  to  compel  an  owner  of  property  to  sell  or  part  with 
his  title  to  it,  without  his  consent  and  against  his  wishes,  to  any 
particular  person."  ^  A  fortiori  there  is  nothing  illegal  in 
refusing  to  deal  with  another  save  under  certain  conditions.* 
§  18.     Contracts,  etc.,  imposing  restrictions  on  right  to  deal. — 

If  I  have  the  right  to  refuse  to  deal  or  continue  to  deal  with 
a  particular  person,  have  I  not  the  right  to  bind  myself  by 
contract  not  to  deal  or  continue  to  deal  with  him?  Whether 
such  contract  is  void  as  creating  an  unlawful  restriction  upon 
competition  will  be  elsewhere  considered.  Apart  from  this  what 
legal  right  is  violated  thereby?  Not  mine,  as  already  seen. 
Nor  is  that  of  the  person  with  whom  I  bind  myself  not  to  deal. 
He  had  no  right  to  deal  with  me,  and  consequently  my  contract 
deprives  him  of  no  right.  Nor  does  it  seem  material  that  such 
restriction  upon  the  right  to  deal  is  contained,  not  in  a  contract 
in  the  ordinary  form,  but  in,  for  instance,  a  statute  or  ordinance. 
A  contrary  conclusion  has  been  frequently  reached,  however,  ap- 
parently from  a  failure  to  recognize  the  distinction  between  a 
restriction  placed  upon  one^s  own  right  to  refuse  to  deal,  and 
a  restriction  placed  upon  the  right  of  another  to  refuse  to  deaL* 


2  Locker  ▼.  American  Tobacco  Co., 
121  App.  D.  443;'  106  N.  Y.  Suppl. 
115  (1907;  80  held  as  to  refusal  of 
sales  agent  with  the  knowledge  of 
the  principal,  to  sell  the  products 
of  the  latter).  For  a  similar  ex- 
pression of  view,  see  Lewis  v.  Huie- 
Hodge  Lumber  Co.,  121  La.  658 ;  46 
So.  685  (1908).  See  also  Booth  v. 
Burgess,  65  Atl.  226,  230  (Ct.  Ch. 
N.  J.,  1906;  see  as  to  right  to  con- 
tinue to  refuse  to  deal). 

»  In  Tanenbaum  v.  N.  Y.  Fire  Ins. 
Exchange,  33  Misc.  134;  68  N.  Y. 
Suppl.  342  (Supm.  Ct.,  Sp.  T., 
1900),  an  agreement  had  been  made 
among  members  of  an  exchange 
composed  of  companies  and  others 
engaged  in  the  fire  insurance  busi- 
ness, to  refrain  from  paying  com- 
missions  to    a    broker   offering   in- 


surance, unless  approved  by  the  ex- 
change and  possessing  a  license  is- 
sued as  evidence  of  such  approval. 
Such  agreement  was  held  to  fur- 
nish no  cause  of  action  in  favor  of 
a  broker  unwilling  to  conduct  his 
business  in  the  manner  required  of 
a  licensee,  and  consequently  having 
no  license. 

4  The  question  has  arisen  in  de- 
termining the  validity,  for  instance, 
of  provisions  in  municipal  contracts 
or  ordinances  restricting  employ- 
ment to  "union  labor,"  as  distin- 
guished from  "non-union  labor." 
Such  provisions  were  held  invalid 
in  Adams  v.  Brenan,  177  111.  194; 
62  N.  E.  314;  42  L.  R.  A.  718; 
96  Am.  St.  Rep.  222  (1898); 
Fiske  V.  People,  188  111.  206;  58 
N.  E.  985;  52  L.  R.  A.  291   (1900) ; 
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§  19.  Indncing  rcfnsal  to  deal. — Scarcely  less  clear  than 
the  right  to  refuse  to  deal  seems  the  right  to  induce  refusal  to 
deal.  At  any  rate,  under  certain  conditions  such  right  seems 
beyond  question.  Thus  there  can,  especially  in  case  of  re- 
sponse to  a  request  for  advice,  be  nothing  inherently  or  neces- 
sarily illegal  in  inducing  a  person  not  to  patronize  this  or  that 
doctor  or  grocer.  Such  inducement  or  advice  is  a  part  of  the 
very  web  and  woof  of  ordinary  neighborly  and  social  inter- 
course.*^ In  a  sense,  injury  is  done  by  such  act  of  inducement, 
in  causing  a  loss  of  patronage.  It  seems  at  least  doubtful,  on 
principle,  whether  such  injury  is  not  in  any  view  too  remote 
and  contingent  for  the  law  to  take  into  consideration.^ 


Woodward  v.  Boston,  32  Am.  Law 
Rev.  624  (Super.  Ct.  Mass.,  1898) ; 
Lewis  V.  Board  of  Education  of  De- 
troit, 139  Mich.  306;  102  N.  W. 
756  (1905).  See  also  State  ex  rel. 
Robert  Mitchell  Furniture  Co.  v. 
Toole,  26  Mont.  22;  66  Pac.  496; 
55  L.  R.  A.  644;  91  Am.  St.  Rep. 
386  (1901).  Analogous  are  People 
ex  rel.  Rodgers  v,  Coler,  166  N.  Y. 
1;  59  N.  £.  716;  52  L.  R.  A.  814; 
82  Am.  St.  Rep.  605  ( 1901 ) ;  Peo- 
ple ex  rel.  Treat  v.  Coler,  166  N.  Y. 
144;  69  N.  E.  776  (1901).  See 
articles  in  63  Alb.  Law  Jour.  (1901) 
300,  475  on  "The  Constitutional 
Right  of  Refusal  to  Deal."  See  also 
as  to  validity  of  agreements  for 
employment  of  union  labor  only,  § 
64. 

s  Reynolds  v.  Plumbers'  Protec- 
tive Assoc.,  30  Misc.  709;  63  N.  Y. 
Suppl.  303  (Supm.  Ct,  Tr.  T., 
1900;  citing  text) ;  Foster  v.  Re- 
tail Clerks'  Protective  Assoc.,  39 
Misc.  48,  56;  78  N.  Y.  Suppl.  860, 
866  ( Supm.  Ct.,  Sp.  T.,  1902 ) . 

See  observations  of  Lords  Her- 
schell  and  James,  in  Allen  v.  Flood, 
App.  Cas.  (1898),  1,  126,  179.  In 
Ulery    v.    Chicago    Live-stock    Ex- 


change, 64  IlL  App.  233  (1894), 
the  action  of  a  live-stock  exchange 
in  requesting  its  members  not  ''to 
employ  the  plaintiff  in  the  live- 
stock commission  business,  or  to 
transact  any  business  with  him  at 
the  Union  Stock  Yards,''  was  held 
not  unlawful,,  the  court  saying: 
"A  person,  with  or  without  rea- 
son, may  refuse  to  trade  with  an- 
other; so  may  ten  or  fifty  persons 
refuse.  An  individual  may  advise 
his  neighbor  or  friend  not  to  trade 
with  another  neighbor;  he  may 
even  command,  when  the  com- 
mand amounts  only  to  earnest  ad- 
vice." 

In  Guethler  v.  Altman,  26  Ind. 
App.  687;  60  N.  E.  365;  84  Am. 
St.  Rep.  313  (1901),  an  action  was 
held  not  to  lie  against  members  of 
a  school  board  or  their  employees 
for  inducing  school  children  not  to 
patronize  a  certain  dealer,  notwith- 
standing allegations  of  'threats" 
and  "intimidation." 

^  See  §  27 ;  Hughes  v.  McDonough, 
43  N.  J.  Law,  459;  39  Am.  Rep. 
603  (1881).  To  the  contrary,  how- 
ever, seems  Moran  v.  Dunphy,  177 
Mass.  486;  69  N.  E.  126;  62  L.  R. 
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§  20.    Belation  juttifyiiig  induoing  refusal  to  deal. — ^If  the 

right  to  induce  refusal  to  deal  be  not  an  absolute  one^  that  is, 
if  it  be  necessary  that  there  exist  some  special  circumstances 
of  justification  for  such  act  of  inducing,  we  may  apply  the  test 
already  stated,  namely,  whether  the  act  was  the  natural  incident 
or  outgrowth  of  some  lawful  relation^     We  mi^t  perhaps  oon- 


A.    115;     83    Am.    St.    Rep.    2S9 
(1901).      See  Rioe   v.   Albee,   164 
Mass.   88;   41    N.   £.    122    (1895); 
Squires  v.  Waaon  Manuf.  Co.,  182 
Mass.   137;   65  N.  E.  645    (1902); 
Joyce  V.   Great  Northern  Ry.   Co., 
100  Minn.  225;   110  N.  W.  975;  8 
L.   R.   A.   N.    S.    756    (1907).    In 
McDonald    v.    Edwards,    20    Misc. 
523;  46  N.  T.  Suppl.  672    (Supm. 
CL,   Sp.   T.,    1897),  where  the  al- 
leged   injury   consisted    in   making 
statements  to  a  guaranty  company 
by  reason  of  which   it  refused   to 
give  a  bond  for  the  plaintiff's  good 
conduct  to  a  party  with  whom  the 
plaintiff    was   negotiating   for    em- 
ployment,   whereupon    such    party 
refused  to  employ  the  plaintiff,  no 
action  was  held  to  lie,  the  act  com- 
plained of  not  being  the  proximate 
cause    of    the    injury.    The    court 
said:     ''Between  the  wrong  of  the 
defendant  and  the  damage  to  the 
plaintiff,    the   voluntary    act   of   a 
third    party   intervened;    and    that 
act    was    the   proximate    cause    of 
plaintiff's     loss     of     employment." 
Moreover,    the    defendant    did    not 
volunteer  his  opinion  of  the  plain- 
tiff to  the  company,  which  had  been 
referred    to  the   defendant   by   the 
plaintiff  to  furnish  information  as 
to  his  habits  and  character. 

It  was  said  by  Lord  Lindley  in 
Quinn  v.  Leathern,  App.  Gas. 
(1901)  495,  534,  with  reference  to 
"interference  with  liberty  to  deal": 
''If  such  interference  is  wrongful. 


the  only  person  who  can  sue  in  re- 
spect of  it  is,  as  a  rule,  the  person 
immediately  affected  by  it;  another 
who  suffers  by  it  has  usually  no  re- 
dress; the  damage  to  him  is  too  re- 
mote,  and   it   would   be   obviously 
practically  impossible  and  highly  in- 
convenient to  give  legal  redress  to 
all  who  suffered  from  such  wrongs. 
But  if  the  interference  is  wrongful 
and  is  intended  to  damage  a  third 
person  and  he  is  damaged  in  fact 
— ^in  other  words,  if  he  is  wrong- 
fully   and    intentionally    struck    at 
through  others  and  is  thereby  dam- 
nified—  the    whole    aspect    of    the 
case   is   changed:    the  wrong   done 
to  others  reaches  him;   his  rights 
are   infringed,  although   indirectly, 
and  damage  to  him  is  not  remote 
or  imforeseen,  but  is  the  direct  con- 
sequence of  what  has  been  done." 
See,  on  the  general  subject,  articles 
in   37    Am.    Law   Reg.    N.    S.    273 
(1898)    by  E.   W.  Huff  cut;   42   Id. 
124    (1903);  44  Id.  465   (1905)   by 
W.  D.  Lewis;  43  Id.  73   (1904)  by 
C.  R.  Darling;  15  Harv.  Law  Rev. 
427    (1901-2)    by    Bruce    Wyman; 
16  Id.  236    (1902-3)   by  E.  F.  Mc- 
Clennen;   18  Id.  423    (1905)   by  E. 
W.   Huffcut;    20   Id.   253,   345,   428 
(1907)    by  Jeremiah  Smith. 

As  to  relief  against  execution  of 
objects  of  "conspiracy  in  restraint 
of  trade,"  the  injury  being  inducing 
refusal  to  deal,  see  §  164. 

7  See  §  10. 
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tent  ourselves  with  asserting  the  general  relation  as  a  member  of 
society y  justifying  such  act  as  a  natural  incident  or  outgrowth 
of  ordinary  neighborly  or  social  intercourse.^  But,  according 
to  the  authorities  generally,  such  general  relation  seems  re- 
garded as  insufficient,^  and  some  special  relation  to  be  neces- 
sary, at  any  rate,  when  the  act  of  inducing  is  that  of  a 
combination  as  distinguished  from  a  mere  individual, ^^  and  com- 
mitted with  malice,  that  is,  malice  in  fact.^^  It  seems,  how- 
ever, that,  in  the  absence  of  proof  to  the  contrary,  the  existence 
of  a  specific  relation  sufficient  to  justify  the  act  will  be  readily, 
even  if  not  necessarily  presumed.  ^^     There  is  a  large  possible 


sThis  yiew  seems  fully  sustained 
by  Boyson  T.  Thorn,  98  Cal.  578; 
33  Pac.  492;  21  L.  R.  A.  233 
(1893),  which,  although  a  case  of 
inducing  to  break  a  contract,  seems 
a  fortiori  applicable  to  the  case  of 
inducing  not  to  deal. 

•  Thus  in  Transportation  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611, 
623;  40  S.  £.  591,  596;  56  L.  R.  A. 
804,  811;  88  Am.  St.  Rep.  895 
(1902),  a  case  of  inducing  not  to 
deal  with  a  corporation  engaged  in 
the  business  of  transporting  oil, 
where  it  did  not  appear  that  "the 
defendants  were  engaged  in  the 
business  of  buying,  refining  and 
transporting  oil  as  competitors  with 
the  plaintiff"  so  as  to  "present  a 
justification  for  their  action."  So 
it  was  held  in  Delz  y.  Winfree,  80 
Tex.  400;  16  S.  W.  Ill;  26  Am. 
St.  Rep.  755  (1891),  actionable  for 
a  combination  of  cattle  dealers  to 
induce  others  not  to  sell  to  a 
butcher,  it  appearing  that  their  in- 
terference with  his  business  was  not 
to  serve  any  legitimate  purpose  of 
their  own,  but  was  wanton  and  ma- 
licious, causing  pecuniary  loss  to 
him,  ns  thev  intended.  Here  the 
rrHtion  of  the  dpfpndpnts  does  not 


appear;  but  compare  subsequent  de- 
cision. See  §  21.  So  of  a  com- 
bination to  induce  others  not  to 
patronize  a  hotel  keeper,  the  only 
motive  being  revenge  on  account  of 
acts  done  by  such  hotel  keeper  as  a 
pubUc  official.  Webb  y.  Drake,  52 
La.  Ann.  290;  26  So.  791  (1899; 
see  §  33).  So  in  Ertz  v.  Produce 
Exchange,  79  Minn.  140;  81  N.  W. 
737;  48  L.  R.  A.  90;  79  Am.  St. 
Rep.  433  (1900),  it  was  said  that 
it  did  not  appear  that  the  parties 
to  the  combination  "had  any  le- 
gitimate interests  to  protect  by  their 
alleged  combination."  It  would 
seem,  however,  on  the  facts  that 
their  acts  might  have  been  justi- 
fied as  incident  to  the  relation  of 
trade  competitor.    See  §  34. 

10  See  §  23.  See  Mills  v.  U.  S. 
Printing  Co.,  99  App.  D.  605,  610; 
91  N.  Y.  Suppl.  186,  188   (1904). 

11  See  §  22. 

12  Thus,  in  0>llins  v.  American 
News  Co.,  34  Misc.  260;  69  N.  Y. 
Suppl.  638  ( 1901 ) ;  affirmed  in  68 
App.  D.  639;  74  N.  Y.  Suppl.  112S 
(1902),  where  the  relation  proved 
or  presumed  was  that  of  trade  com* 
petitor. 
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▼ariety  in  such  special  relations.^'  Those  of  trade  competitor 
and  of  employer  and  employee  will  hereafter  be  considered  each 
in  its  proper  connection* 

§  21.  Belation  among  body  of  tradefmen  desixuiK  protection 
against  delinquent  debtors— The  interest  common  to  a  body  of 
tradesmen  to  protect  themselves  against  delinquent  debtors  has 
been  regarded  as  sufficient  to  sustain  an  agreement  among  the 
members  of  such  a  body  not  to  deal  with  a  person  indebted  to 
any  one  of  their  number.  ^^  Carrying  out  such  an  agreement 
commonly  involves  a  rather  extensive  circulation  of  the  fact  of 
such  indebtedness/^  and  the  existence  of  the  relation  above 


i<See,  for  instance,  Quethler  v. 
Altman,  26  Ind.  App.  587;  60  N. 
K  355;  84  Am.  St.  Rep.  313 
(1901),  where  no  action  was  held 
to  lie  for  inducing  school  childroi 
not  to  patronize  a  certain  dealer. 
The  relation  to  the  children  of  thoee 
so  inducing  them,  was  that  of  mem- 
hers  of  a  school  board  and  a  su- 
perintendent and  teacher  employed 
by  such  board,  the  court  saying  that 
''it  was  proper  for  the  school  au- 
thorities to  make  such  reasonable 
rules  and  r^^lations  as  were  nec- 
essary for  the  discipline,  govern- 
ment and  management  of  the 
school." 

i^Delz  V.  Winfree,  6  Tex.  Civ. 
App.  11;  25  S.  W.  50  (1894;  as  to 
former  decision,  see  §  20) :  Brew* 
vter  V.  Miller,  101  Ky.  368;  41  a 
W.  301;  38  L.  R.  A.  505  (1897); 
Woodhouse  v.  Powles,  43  Wash. 
617;  86  Pac.  1063;  8  L..  R.  A.  N. 
8.  783;  117  Am.  St.  Rep.  1079 
(1906).  To  similar  effect,  Schul- 
ten  V.  Bavarian  Brewing  Co.,  96 
Ky.  224;  28  S.  W.  504  (1894). 
In  Heim  Brewing  Co.  v.  Belinder, 
97  Mo.  App.  64;  71  8.  W.  691 
(1902),  such  an  agreement  was 
held  within  the  prohibition  of  the 
Mi«»souTi  anti-trust  act  (see  §  220). 


It  was  here  intimated,  however  (97 
Mo.  App.  78;  71  S.  W.  696)  that 
a  combination  designed  for  protec- 
tion against  diahoneBt  debtors  might 
have  been  differently  regarded, 
mere  failure  to  pay  not  being  con- 
sidered as  a  necessary  indication  of 
dishonesty.  See  Brewster  v.  Mil- 
ler distinguished  in  Brown  v. 
Jacobs  Pharmacy  Co.,  115  Ga.  429, 
451;  41  S.  E.  553,  562;  57  L.  R. 
A.  547,  558;  00  Am.  St.  Rep.  126 
( 1002 ) .  See  article  in  39  Am.  Law 
Reg.  N.  S.  691  (1900)  by  F.  B. 
Bracken. 

From  the  prohibition  of  Colo.  R. 
S.  (1908),  §§  396  et  seq.,  against 
blacklisting,  etc  (see  §  43),  is  ex- 
pressly excepted  (§  401)  the  case  of 
''any  merchant  or  professional  man, 
or  any  association  of  the  same, 
maintaining  or  publishing  a  list  con- 
cerning the  credit  or  financial  re- 
sponsibility of  any  person  or  persons 
dealing  with  him  or  them  on  credit." 
Ck>mpare  as  to  blacklisting,  §  43. 

18  In  Reynolds  v.  Plumbers'  Pro- 
tective Assoc,  30  Misc.  709;  63  N. 
Y.  Suppl.  303  (Supm.  Ct.,  Tr.  T., 
1900),  it  was  held  not  unlawful  to 
enforce  a  by-law  of  a  corporation 
providing  that  in  case  of  failure  of 
a  debtor  of  a  member  to  settle  with 
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stated  is  no  protection  against  liability  for  making  a  false 
statement  of  snch  indebtedness/®  though  there  may  be  an  ez- 


the  member  or  present  to  the  cor- 
poration 8ome  reason  for  not  doing 
BO,  or  submit  the  controversy  to 
arbitration,  the  association  should 
send  each  member  a  statement  that 
the  debtor's  name  had  been  entered 
on  its  books  and  that  the  members 
were  prohibited  from  selling  him 
goods  except  for  cash  before  de- 
liyery,  until  he  should  have  settled. 
The  decision  was  based  on  the  doe- 
trine  of  privileged  communications, 
instead  of,  as  it  well  might  have 
been,  on  the  existence  of  the  rela- 
tion stated  in  the  text. 

In  Hartnett  v.  Plumbers'  Supply 
Assoc.,  169  Mass.  229;  47  N.  E. 
1002;  38  L.  R.  A.  194  (1897),  the 
enforcement  of  a  by-law  under  con- 
ditions similar  to  those  existing 
in  Reynolds  v.  Plumbers'  Protective 
Assoc.,  was  held  actionable,  a  dis- 
tinction being  taken  between  action 
of  the  corporation  itself  and  action 
of  the  individual  members  thereof. 
Furthermore,  such  action  of  the 
corporation  was  held  not  authorized 
by  any  of  the  statutes  under  which 
it  existed,  so  that  it  constituted 
the  exercise  of  ''a  franchise  or  priv- 
ilege not  conferred  by  law."  And 
on  this  latter  grotind  the  decision 
was  distinguished  in  Reynolds  v. 
Plumbers'  Protective  Assoc.,  supra. 
As  to  application  of  prohibition  of 
N.  Y.  Penal  Code,  §  559,  against 
sending  letter  ''with  intent  thereby 
to  cause  annoyance,"  to  case  of  send- 
ing letter  to  delinquent  debtor,  see 
People  V.  Loveless,  84  N.  Y.  Suppl. 
1114   (N.  Y.  Gen.  Sess.,  1903). 

i<  Weston  V.  Bamicoat,  175  Mass. 
464;  66  N.  E.  619;  49  L.  R.  A. 
612  (1900),  where  was  sustained  an 
action  against  a  member  of  an  as- 


sociation for  falsely  reporting  the 
plaintiff  as  refusing  or  neglecting 
to  pay  his  honest  debts,  whereupon 
the  plaintiff's  name  was  placed  up- 
on the  ''blacklist"  of  the  associa- 
tion and  he  was  "boycotted"  by  the 
members.  To  similar  effect,  Mcln- 
iyre  v.  Weinert,  196  Pa.  St  62;  46 
Atl.  666  (1900);  John  Brenner 
Brewing  Co.  v.  McGill,  62  S.  W. 
722  (Ky.  Gt.  App.,  1901);  Trapp 
V.  DuBois,  76  App.  D.  314;  78  N. 
Y.  SuppL  606  (1002);  Werner  v. 
Vogeli,  10  Kan.  App.  636;  63  Pac. 
607  (1901).  See  also  Schulten  v. 
Bavarian  Brewing  Co.,  supra;  Win- 
disch-Muhlhauser  Brewing  Go.  v. 
Bacon,  53  S.  W.  520  (Ky.  Ct.  App., 
1899);  Woodhouse  v.  Powles,  43 
Wash.  617;  86  Pac  1063;  8  L.  R. 
A.  N.  6.  783;  117  Am.  St.  Rep.  1079 
(1906).  In  Western  Union  Tel. 
Co.  V.  Pritchett,  108  Ga.  411;  34 
S.  E.  216  (1899),  in  pursuance  of 
an  agreement  between  two  tele- 
graph companies  whereby  each  fur- 
nished to  the  other  information  con- 
cerning the  standing  and  credit  of 
all  persons  deemed  by  it  to  be  of 
questionable  responsibility  in  busi- 
ness transactions,  a  person  was 
"falsely  and  maliciously  blacklisted 
in  writing  as  a  delinquent  debtor 
who  would  not  pay  his  debts  and 
as  lacking  in  honesty  to  do  so." 
The  court  in  holding  this  action- 
able said  that  the  agreement  in 
question  was  "not  essential  to  the 
protection  or  preservation  of  any 
right  connected  with  any  matter 
in  which  either  company  had  an 
interest"  and  that  the  communica- 
tion in  question  was  not  within  the 
meaning  of  a  statute  declaring  priv- 
ileged "statements  made  with  the 
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ception  in  case  of  a  false  statement  made  in  good  faith,  in  the 
belief  that  it  is  fme.^^ 

§  22.  Malidons  intent. — ^According  to  what  has  already  been 
said,  if  inducing  refusal  to  deal  be  not  inherently  l^al,  the 
test  of  legality  is  whether  the  act  was  the  natural  incident  or 
outgrowth  of  some  lawful  relation,  and  in  the  view  al- 
ready taken  malice  or  malicious  intent  should  be  entirely 
ignored  as  a  test  of  legality/^  though  there  is  observable  a 
tendency  to  apply  such  test.  Thus  it  has  been  broadly  stated 
as  "the  result  of  the  authorities"  that  "a  combination  by  two  or 
more  persons  to  induce  others  not  to  deal  with  a  particular  indi- 
vidual, or  enter  into  contracts  with  him,  if  done  with  the  inten- 
tion of  injuring  him,  is  an  actionable  wrong  if  damage  results 
to  him  therefrom."  *• 


bona  fide  intent  on  the  part  of  the 
speaker  to  protect  hia  own  interest 
in  a  matter  where  it  is  concerned." 

i^Trapp  V.  Du  Bois,  supra. 
Thus  it  was  said  in  Weston  v.  Bar- 
niooat,  supra:  ''We  do  not  mean 
to  say  that  the  statement  might 
not  have  been  priril^ed  if  believed 
to  be  true  and  if  the  purpose  of  the 
association  and  publication  was, 
and  was  understood  to  be,  merely 
to  give  information  to  the  mem- 
bers concerning  the  credit  of  peo- 
ple with  whom  they  might  deal." 
See  also,  as  to  when  such  publica- 
tion is  privilc^^ed.  Harper  y.  Ham* 
ilton  Retail  Groc.  Assoc.,  32  Ont. 
Rep.  295    (1900). 

1*  Locker  v.  American  Tobacco 
Co.,  121  App.  D.  443;  10«  N.  Y. 
Suppl.  115    (1907). 

i>  Lopes,  J.,  in  Temperton  v.  Rus- 
sell,   1    Q.    B.     (1893),    716,    731. 

Even  in  Toledo,  Ann  Arbor,  etc., 
Ry.  Co.  V.  Pennsylvania  Co.,  64 
Fed.  730;  19  L.  R.  A.  387  (C.  C. 
Ohio,  1893),  a  conspicuous  illustra- 
tion of  the  application  of  the  doc- 
trine that  an  act  entirely   lawful, 


if  done  by  a  single  individual,  may 
be  unlawful  by  reason  of  being  done 
in  pursuance  of  a  combination  of 
individuals  to  do  the  same  thing,  it 
seems  to  be  held  that  there  is  noth- 
ing unlawful  in  the  mere  combina- 
tion, apart  from  the  question  of 
intent.  Thus,  it  was  said  ( p.  738 ) : 
'^Ordinarily,  when  such  a  combina- 
tion of  persons  does  not  use  vio- 
lence, actual  or  threatened,  to  ac- 
complish their  purpose,  it  is  diffi- 
cult to  point  out  with  clearness  the 
illegal  means  or  end  which  makes 
the  combination  an  unlawful  con- 
spiracy; for  it  is  generally  lawful 
for  the  combiners  to  withdraw  their 
intercourse  and  its  benefits  from 
any  person,  and  to  announce  their 
intention  of  doing  so,  and  it  is 
equally  lawful  for  the  others,  of 
their  own  motion,  to  do  that  which 
the  combiners  seek  to  compel  them 
to  do.  Such  combinations  are  said 
to  be  unlawful  conspiracies,  though 
the  acts  in  themselves  and  consid- 
ered singly  are  innocent,  when  the 
acts  are  done  toith  malice;  i.  e., 
with  the  intention  to  injure  another 
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§  28.    Induoiiig  ref  iisal  to  deal,  in  piiiiaanoe  of  oombinatioii.^- 

The  question  of  the  legality  of  inducing  refusal  to  deal  has  more 
commonly  arisen  in  case  of  the  acts  of  combinations  than  of 
mere  individuals.  But,  as  with  malice  or  malicious  intent,  so 
in  the  view  already  taken,  the  element  of  combination  should 
be  entirely  ignored  as  a  test  of  liability,  that  is  to  say,  it  is 
entirely  immaterial  whether  or  not  the  act  of  inducing  refusal 
to  deal  was  in  pursuance  of  a  combination  to  do  such  act. 
Nevertheless  here,  too,  there  is  observable  a  tendency  to  apply 
such  test^ 


without  laioful  emnueJ*  This  Ian- 
guage  was  applied  in  Barr  v.  Eb- 
sez  Trades  Council,  53  N.  J.  £q. 
101,  116;  30  AtL  881,  886   (1894). 

In  Hopkins  v.  Oxley  Stave  Co.,  83 
Fed.  912,  921;  28  G.  C.  A.  99,  108 
(8th  C,  1897),  a  case  of  a  threat- 
ened boycott  by  employees,  the  court 
called  attention  to  the  fact  that  one 
object  was  "to  deprive  the  public 
at  large  of  the  benefits  to  be  de- 
rived from  a  labor-saving  machine, 
which  seems  to  have  been  one  of 
great   utility." 

so  An  illustration  of  such  tendency 
is  Thomas  v.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.,  62  Fed,  803,  821  (C. 
C.  Ohio,  1894),  where  a  boycott  of 
the  Pullman  Palace  Car  Ck)mpany 
by  railroad  employees  was  declared 
illegal,  not  merely  under  the  gen- 
eral law  of  boycotts,  but  on  account 
pf  the  gigantic  character  of  a  com- 
bination relating  to  what  was  ''nec- 
essary to  life  and  health  and  com- 
fort of  the  people  of  this  country,'' 
the  court  saying  (p.  807) :  ''As 
the  lodges  of  the  American  Railway 
Union  extended  from  the  Allegheny 
Mountains  to  the  Pacific  coast,  it 
will  be  seen  that  it  was  contem- 
plated by  those  engaged  in  carrying 
out  this  plan  that,  in  case  of  a  re- 
fusal of  the  railwnv  companies  to 


join  the  union  in  its  attack  upon  the 
Pullman  Company,  there  should  be 
a  paralysis  of  all  railway  traffic  of 
every  kind  throughout  that  vast 
territory  traversed  by  lines  using 
Pullman  cars." 

In  Heim  Brewing  Co.  v.  Belinder, 
97  Mo.  App.  64,  69;  71  8.  W. 
691,  692  (1902),  where  was  held 
illegal  the  combination  to  refuse  to 
sell,  there  under  consideration,  it 
was  said,  with  reference  to  the  as- 
serted right  to  refuse  to  sell :  "The 
argument  properly  applied  is  dis- 
astrous to  those  who  advance  it. 
Any  one  may  exercise  a  choice  as 
to  whom  he  will  sell  his  goods,  but 
he  cannot  enter  into  a  contract 
whereby  he  binds  himself  not  to 
sell,  for  in  such  instance  he  barters 
away  his  right  of  choice  and  de- 
stroys the  very  right  he  claims  the 
privilege  of  exercising.  After  en- 
tering upon  such  agreement  he  is 
no  longer  a  free  agent."  The  fal- 
lacy of  such  reasoning  scarcely 
needs  pointing  out.  Of  course,  a 
person,  while  free  to  do  or  not  to  do 
a  certain  thing,  may,  generaUy 
speaking,  enter  into  a  binding  con- 
tract not  to  do  or  to  do  such  thing, 
as  the  case  may  be.  I  am,  general- 
ly speaking,  free  not  to  pay  a  cer- 
tain person  a  sum  of  money  on  a 
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eeriain  daj,  bat  I  may  aIbo  enter  That  there  is  a  distinction  in  legal 
into  an  agreement  in  whieh  I  "bar-  effeet  between  merely  combining  to 
ter  away  my  right  of  choice"  not  refiue  to  deal  and  combining  to  in- 
to pay  him  such  aum  on  that  day.  duoe  others  to  refuse  to  deal,  see 
The  binding  agreement  in  the  latter  Booth  ▼.  Burgess,  06  AtL  226,  230 
ease  is  just  as  l^gal  as  the  imtram-  (Ct.  C9i.  N.  J^  1906). 
meled  refusal  to  pay  in  the  f ormsr. 
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BOYCOTTS 

24.    Definition  of  boycott. 

26.    Boycott  whether  illegal  apart  from  violence  or  acts  producing  fear 

of  violence. 
26.    Relation  justifying  boycott. 


§  24.  Definition  of  boycott.— The  word  "boycott,"  which  is 
of  very  recent  origin,  dating  back  only  to  about  1880,^  is  com- 
monly applied  to  the  act  of  refusing  to  deal  or  of  inducing  re- 
fusal to  deal.  That  is  to  say,  a  boycott  as  here  defined  is  the  act 
of  a  combinaiion  of  persons  in  refusing  to  deal  or  in  inducing 
others  to  refuse  to  deal  with  a  third  person.^     Strictly  speaking. 


1  Century  Dictionary.  For  an  ac- 
count of  its  origin,  see  Mr.  Justin 
McCarthy's  "England  under  Glad- 
stone," and  quotation  therefrom  in 
SUte  V.  Qlidden,  66  Conn.  46,  76; 
8  Atl.  890,  896;  3  Am.  St.  Rep.  23, 
34  (1887).  In  Moores  v.  Brick- 
layers' Union,  7  Ry.  &  Corp.  L.  J. 
108  (Super.  Ct.  Cin.,  1889),  ref- 
erence was  made  to  the  oldest  re- 
corded case  of  boycotting  as  occur- 
ring in  1221,  citing  "vol.  1  of  the 
publication  of  the  Selden  Society, 
p.  116,  case  178,  Pleas  of  the 
Crown."  In  Consolidated  Steel  ft 
Wire  Co.  v.  Murray,  80  Fed.  811, 
819  (C.  C.  Ohio,  1897),  State  v. 
Glidden  was  said  to  be  the  first 
American  case  in  which  the  word 
is  used.  See,  in  Barr  v.  Essex 
Trades  Council,  63  N.  J.  Eq.  101, 
128;  30  Atl.  881,  891  (1894),  ref- 
erence to  article  in  19  Irish  Law 
Times,  672,  suggesting  that  the 
method  had  its  inspiration  in  the 


proceedings  of  excommunication 
practiced  in  ecclesiastical  tribunals. 
2  The  following  are  definitions  of 
"boycott"  (or  "boycotting") :  "To 
combine  in  refusing  to  work  for,  buy 
from,  sell  to,  give  assistance  to,  or 
have  any  kind  of  dealings  with,  and 
in  preventing  others  from  working 
for,  buying  from,  selling  to,  assist- 
ing or  having  any  kind  of  dealings 
with  (a  person  or  company),  on  ac- 
count of  political  or  other  differ- 
ences, or  of  disagreements  in  busi- 
ness matters,  as  a  means  of  infiict- 
ing  punishment,  or  of  coercing  or 
ntimidating."  Century  Dictionary. 
"A  combination  between  persons  to 
suspend  or  discontinue  dealings  or 
patronage  with  another  person  or 
persons  because  of  refusal  to  com- 
ply with  a  request  made  of  him  or 
them."  Anderson's  Law  Dictionary. 
"A  conspiracy  formed  and  intended, 
directly  or  indirectly,  to  prevent  the 
carrying  on  of  any  lawful  business, 
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there  is  no  differentiatu»ii  between  a  boycott  and  the  mere  act 
of  refusing  to  deal,  or  of  inducing  refusal  to  deal,  already  con- 
sidered, for,  as  has  been  said,  '^a  boycott  might  be  initiated  as 
well  by  a  single  person  as  by  a  combination."  '  In  this  view 
the  element  of  combination  though  usually  present  is  not  essen- 


or  to  injure  the  business  of  any  one, 
by  wrongfully  preventing  those  who 
would  be  customers,  from  buying 
anything  from  or  employing  the 
representatiyes  of  said  business,  by 
threats,  intimidation  or  other  forci- 
ble means."  Black's  Law  Diction- 
ary. 'The  withdrawal  for  a  cer- 
tain purpose  of  the  patronage  of  the 
person  or  persons  initiating  it,  and 
of  as  many  others  as  he  or  they 
can  induce  to  join  them."  E.  P. 
Cheyney  in  4  Pol.  Sci.  Quart.  274 
(1889).  In  Moores  ▼.  Bricklayers' 
Union,  7  Ry.  A  Corp.  L.  J.  108 
(Super,  a.  Cin.,  1889),  it  was  said: 
'The  essential  feature  of  (boycot- 
ting) is  the  exclusion  of  the  em- 
ployer from  all  communication  with 
former  customers  and  material-men, 
by  threats  of  similar  exclusion  to 
the  latter,  if  dealings  are  contin- 
ued." In  Toledo,  Ann  Arbor,  etc., 
Ry.  Co.  v.  Pennsylvania  Co.,  54 
Fed.  730,  738;  19  L.  R.  A.  387,  391 
C.  C.  Ohio,  1893),  it  was  said: 
''As  usually  understood,  a  boycott 
is  a  combination  of  many  to  cause 
a  loss  to  one  person,  by  coercing 
others  against  their  will  to  with- 
draw from  him  their  beneficial 
business  intercourse,  through 
threats  that,  unless  those  others  do 
so,  the  many  will  cause  similar  loss 
to  them."  This  definition  was  ap- 
proved in  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich. 
497,  525;  77  N.  W.  13,  24;  42  L. 
R.  A.  407,  418;  74  Am.  St.  Rep. 
421  (1898).  In  Gray  v.  Build- 
ing Trades  Council,  91  Minn.   171, 


179;  97  N.  W.  663,  666;  63  L.  R. 
A.  753,  757;  103  Am.  St.  Rep.  477 
(1903) ;  Lohse  Patent  Door  Co.  v. 
Fuelle,  114  S.  W.  997,  1003  (Supm. 
Ct.  Mo.,  1908),  this  definition  was 
substantially  adopted,  it  being  said 
in  Gray  v.  Building  Trades  Coun- 
cil, to  also  include  *'an  organ- 
ization formed  to  exclude  a  person 
from  business  relations  with  others 
by  persuasion,  intimidation  and 
other  acts  which  tend  to  violence 
and  thereby  cause  him,  through  fear 
of  resulting  injury,  to  submit  to  dic- 
tation in  the  management  of  his  af- 
fairs." In  Crump  v.  O)mmonwealth, 
84  Va.  927,  940;  6  S.  E.  620,  627; 
10  Am.  St.  Rep.  895,  906  (1888),  it 
was  said:  'The  essential  idea  of 
boycotting,  whether  in  Ireland  or 
the  United  States,  is  a  confedera- 
tion, generally  secret,  of  many  per- 
sons whose  intent  is  to  injure  an- 
other by  preventing  any  and  all 
persons  from  doing  business  with 
him,  through  fear  of  incurring  the 
displeasure,  persecution  and  ven- 
geance of  the  conspirators."  See  also 
Hopkins  ▼.  Oxley  Stave  Co.,  83  Fed. 
912,  917;  28  C.  C.  A.  99,  104  (8th 
C,  1897)  ;  My  Maryland  Lodge  v, 
Adt,  100  Md.  238;  59  Atl.  721; 
68  L.  R.  A.  752  (1905);  Klingel's 
Pharmacy  v.  Sharpe,  104  Md.  218; 
64  Atl.  1029 ;  7  L.  R.  A.  N.  S.  976 ; 
118  Am.  St.  Rep.  399  (1906)  ;  State 
V.  Vaft  Pelt,  136  N.  C.  633,  665 ;  49 
S.  E.  177,  188;  68  L.  R.  A.  760,  772 
(1904). 

8E.   P.   Cheyney,  in  4   Pol.   Sci. 
Quart.   274    (1889). 
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tial  to  the  definition  of  a  boycott  Regarding  it,  however,  as 
essential,  it  is  not  essential  that  the  combination  be  the  result 
of  any  formal  or  written  agreement^ 

§  25.  Boycott  whether  illegal  apart  from  violenoe  or 
acts  producing  fear  of  violenoe.— Leaving  out  of  consideration 
the  special  case  of  inducing  to  refuse  to  enter  or  continue  in 
employment  ^  there  is,  in  the  view  we  have  taken,  nothing  illegal 
in  a  boycott  as  just  defined,  at  any  rate,  if  the  boycott  is 
merely  the  natural  incident  or  outgrowth  of  some  lawful  re- 
lation. That  is  to  say  there  is  nothing  illegal  in  a  boycott, 
apart  from  acts  of  violence  or  acts  producing  fear  of  violence.* 
As  already  suggested  with  reference  to  the  right  of  refusal 
to  deal,  it  would  seem  that  it  might  well  be  claimed  that  the 
right  to  institute  a  mere  boycott  "is  a  part  of  the  liberty  of 
action  which  the  constitutions.  State  and  Federal,  guarantee 
to  the  citizen."  ''  But  what  seems  to  be  a  contrary  doctrine  has 
come  to  rather  extensively  prevail.  Thus  it  has  been  said  that 
"boycotts,  though  unaccompanied  by  violence  or  intimidation, 
have  been  pronounced  unlawful  in  every  State  of  the  United 
States  where  the  question  has  arisen,  unless  it  be  in  Minnesota, 
and  they  are  held  to  be  unlawful  in  England."  ^     This  doctrine 


«  Webb  ▼.  Drake,  52  La.  Ann.  290, 
302;  26  So.  791,  796  (1S99),  where 
it  was  said :  "That  the  matter  was 
discussed  between  them  is  beyond 
all  question,  and  each  acted  with 
knowledge  that  the  other  was  act- 
ing upon  the  same  lines,  and  for  the 
accomplishment  of  the  same   pur- 

•  See  §§  S6,  66. 

•  In  accord  with  the  text  seem 
Lindsay  ▼.  Montana  Federation  of 
Labor,  96  Pac  127  (Supm.  Ct. 
Mont,  190S);  Foster  ▼.  Retail 
Clerks'  Protective  Assoc,  39  Misc. 
4S;  78  N.  Y.  Suppl.  860  (Supm.  Gt., 
Sp.  T.,  1902) ;  Mills  ▼.  U.  S.  Print- 
ing Co.,  99  App.  D.  606,  611 ;  91  N. 
Y.  Suppl.  186,  189  (1904);  Butter- 
ick  Publishing  Co.  y.  Typographical 


Union  No.  6,  60  Misc.  1 ;  100  N.  Y. 
Suppl.  292  (Supm.  Ct.,  Sp.  T., 
1906).  See  Tiedeman's  State  and 
Federal  Control  of  Persons  and 
Property,  §  116,  p.  443.  As  to  il- 
legal acts  incident  to  boycott,  see 
!§  73-77,  86. 

T  See  §  17. 

For  possible  objections  to  osn- 
stitutionality  of  legislation  against 
boycotts,  see  under  §  7,  Aikens  v. 
Wisconsin,  196  U.  S.  194;  26  Supm. 
3;  49  L.  Ed.  164  (1904).  As  to 
effect  of  constitutional  guarantee  of 
free  speech,  etc.,  in  determining 
propriety  of  injunction  against  boy- 
cotts, see  §  92. 

s  Thomas  y.  Cincinnati,  N.  0.  A 
T.  P.  Rj.  Co.,  62  Fed.  803,  819  (C. 
0.     Ohio,     1894).    The     reference 
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ifl  perhaps  referable  not  so  much  to  the  view  that  a  boycott  as 


probably  is  to  Bohn  Manuf .  Go.  v. 
Hollia,  54  Minn.  223;  56  N.  W. 
1119  (1893);  21  L.  R.  A.  337;  40 
Am.  St.  Rep.  319  (1893),  with 
which  compare,  however,  £rtz  v. 
Produce  Exchange,  79  Minn.  140; 
:  81  N.  W.  737;  48  L.  R.  A.  90;  79 
Am.  St.  Rep.  433  (1900) ;  Gray  v. 
BuOding  Trades  Council,  infra.  In 
Thomas  v.  Cincinnati,  N.  0.  &  T. 
P.  Ry.  Co.,  the  action  condemned 
was  referred  to  as  a  "boycott," 
though  it  was  unnecessary  to  base 
the  decision  on  that>  ground,  espe- 
cially as  the  boycotted  party  was 
not  a  complainant  or  otherwise  a 
party  to  the  action.  Had  the  boy- 
cotted party  been  the  complainant, 
the  case  would  then  have  been  sim- 
ilar to  that  under  consideration  in 
Hopkins  v.  Oxley  Stave  Co.,  83 
Fed.  912;  28  C.  C.  A.  99  (8th  C, 
1897).  And  a  boycott  as  herein 
defined,  seems  to  have  been  held 
actionable  in  Quinn  v.  Leathem, 
App.  Cas.  (1901)  495,  that  is  to 
say,  there  was  held  actionable  ma- 
liciously conspiring  to  induce  a  cus- 
tomer of  the  plaintiff  not  to  deal 
with  him,  such  customer  being  thus 
induced  not  to  so  deal.  See  also 
CKeeffe  v.  Walsh,  2  Irish  Rep. 
(1903)  881;  Boots  v.  Grundy,  82 
L.  T.  R.  769  (1900).  As  to  appli- 
cation of  §  3  of  English  Conspiracy 
ft  Protection  of  Property  Act,  see 
Quinn  y.  Leathem    (p.  541). 

In  Gray  y.  Building  Trades  Coun- 
cil, 91  Minn.  171;  97  N.  W.  663; 
63  L.  R.  A.  753;  103  Am.  St.  Rep. 
477  (1903),  though  all  that  was 
dedded  was  that  a  boycott  insti- 
tuted against  employers  for  the  pur- 
pose of  compelling  the  employment 
of  union  labor  only  was  unlawful, 
the  court  seemed  inclined  to  put  the 


decision  on  the  ground  that  boy- 
cotts   generally    are    iUegaL    See 
Joyce  y.  Great  Northern  Ry.  Co., 
100  Minn.  225;   110  N.  W.  975;  8 
L.   R.  A.  N.  &  756    (1907).      To 
similar  effect  under  like  conditions 
seem  Loewe  y.  California  State  Fed- 
eration of  Labor,  139  Fed.  71    (C. 
C.  CaL,  1905) ;  Lohse  Patent  Door 
Co.  y.  Fuelle,  114  S.  W.  997  (Supm. 
C^.  Mo.,   1908).      So  the  decision 
seems  to  have  rested  on  that  ground 
in  My  Maryland  Lodge  y.  Adt,  100 
Md.  238;  59  AtL  721;  68  L.  R.  A. 
752    (1905),  where  was  allowed  a 
preliminary  injunction  against  ''in 
any  manner  boycotting  the  plaintiff 
or  his  manufactured  goods,  or  any 
one  for  whom  the  plaintiff  has  work- 
ed, is  now  working,  or  shall  here- 
after work,  or  manufactured  articles 
of  such  last-named  person  by  reason 
of    such    work."    There    was    also 
here  enjoined  following  the  delivery 
wagons  of  the  plaintiff  in  the  streets 
for  the  purpose  of  finding  out  where 
work  was  to  be  done;   also  going 
to,  or  sending  any  conmiunication, 
letters  or  circulars  to  places  of  busi- 
ness,  for  the  purpose  of  inducing 
not  to  deal  with  the  plaintiff.    In 
Barr  y.  Essex  Trades  Council,  53 
K.  J.  Eq.  101,  122;  30  Atl.  881,  888 
(1894),   where  an   injunction  was 
granted  against  boycotting  the  pro- 
prietors of  a  newspaper  by  labor  un- 
ions, the  only  injury,  so  far  as  the 
complainants   were   concerned,  was 
inducing  persons  to  refuse  to  deal 
with  them,  there  being  concededly 
''no  public  disturbance,  no  physical 
injury,  no  direct  threats  of  personal 
violence,  or  of  actual  attack  on  or 
destruction  of  tangible  property  as 
a  means  of  intimidation  or  coer- 
cion."   See  also  Martin  v.  McFall, 
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just  defined  is  ill^al^  as  to  the  view  that  it  is  inseparably  oon- 


65    N.    J.    £q.    91;    66    AtL    466 
(1903);  Booth  v.  Burgess,  65  AtL 
226    (Ct  Ch.  N.  J.  1906;   see  un- 
der §  74).      So  under  like  condi- 
tions was  held  actionable  the  boy- 
cott of  a  hotel  proprietor,  made  ef- 
fectual by  the  announcement  of  in- 
tention not  to  patronize  those  pat- 
ronizing him.    Webb  ▼.  Drake,  52 
La.  Ann.  290;   26  So.  791    (1899; 
see  §  33;  see  also,  as  to  elements 
of    damage).    So    in    Boutwell    ▼• 
Marr,  71  Vt.  1;  42  Atl.  607;  43  L. 
B.  A.  803;    76  Am.  St.  Rep.   746 
(1899),  the  boycott  held  illegal  con- 
sisted of  the  action  of  an  associa- 
tion, the  only  coercion,  if  any,  con- 
sisting of  the  circumstance  that  a 
member  not  complying  with  resolu- 
tions thereof  was  subject  to  penal- 
ties under  the  by-laws.    So  in  Wil- 
son ▼.  Hey,  232  111.  389;  83  K.  E. 
928;  16  L.  R.  A.  N.  S.  85;  122  Am. 
St.    Rep.     119     (1908);     Ertz    y. 
Produce  Exchange,  79   Minn.   140; 
81   N.   W.   737;    48  L.   R.   A.   90; 
79  Am.  St.  Rep.  433  (1900),  a  boy- 
cott was  held  actionable  in  the  ab- 
sence of  accompanying  acts  of  co- 
ercion.   In  Old  Dominion  Steamship 
Co.  ▼.  McKenna,  30  Fed.  48   (C.  C. 
N.  Y.,  1887),  an  action  was  held 
maintainable  for  a  boycott  of  the 
plaintiff's  business  by  sending  no- 
tices to  his  customers,  designed  to 
intimidate  them  from  dealing  with 
it,  by  threat  of  lost  and  ewpenae, 
whereby   various    persons   were    so 
intimidated    into   refusing   to   deal 
with  the  plaintiff.    Such  acts  were 
said  to  be  not  merely  actionable, 
but  misdemeanors  at  common  law 
and  under  N.  Y.  Penal  C:k>de,  §  168. 
This    illustrates   a    class    of   cases 
wherein  it  is  difficult  to  determine 
whether  the  threat  of  "loss  and  ex- 


pense" produced  a  fear  of  violenoe  or 
merely  of  loss  of  custom.  If  of  vio- 
lenoe, the  case  was  probably  rightly 
decided;  if  merely  of  loss  of  cus- 
tom, in  our  view,  wrongly.  See  § 
6. 

See^  on  the  general  subject,  arti- 
cles in  33  Am.  Law  Rev.  885 
(1899);  34  Id.  161,  468  (1900)  by 
S.  D.  Thompson;  40  Id.  196  (1906) 
by  J.  W.  Bryan;  41  Id.  336  (1907) 
by  R.  L.  McWilliams;  42  Id.  200 
(1908)  by'C.  R.  Darling;  16  Harv. 
Law  Rev.  236  (1902-3)  by  E.  F. 
Mcaennen;  18  Id.  423  (1905)  by 
E.  W.  Huffcut;  Id.  444  (1905)  by 
W.  D.  Lewis;  43  Am.  Law  Reg. 
N.  S.  73  (1904)  by  C.  R.  DarUng; 
44  Id.  465  (1905)  by  W.  D.  Lewis. 
Aa  to  legality  of  boycott  as  in- 
cident of  strike,  see  Krug  Furniture 
Co.  V.  Berlin  Union,  5  Ont.  Law 
Rep.  463    (1903). 

By  IlL  R.  S.  (Starr  &  Curtis' 
ed.,  1896),  c.  38,  §  96,  it  is  a  crime 
to  conspire  to  establish  "a  so-called 
boycott  or  blacklist."  See  Piano  & 
Organ  Workers'  Union  v.  Piano  & 
Organ  Supply  Co.,  124  111.  App.  363 
(1906). 

By  Ala.  Crim.  Code  (1907),  § 
6396,  it  is  made  a  criminal  act  to 
''print  or  circulate  any  notice  of 
boycott,  boycott  cards,  stickers, 
dodgers  or  unfair  lists,  publishing 
or  declaring  that  a  boycott  or  ban 
exists  or  has  existed,  or  is  contem- 
plated against  any  person,  firm  or 
corporation  doing  a  lawful  busi- 
ness, or  publishing  the  name  of  any 
judicial  officer  or  other  public  of- 
ficial upon  any  blacklist,  unfair  list 
or  other  similar  list  because  of  any 
lawful  act  or  decision  of  such  offi- 
cial." To  very  similar  effect  is 
Colo.    R.    S.     (1908),    §    398    by 
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nected  with  acts  that  are  indisputably  illegal*  What  seems  to 
us  to  be  a  better  view  has  been  thus  expressed :  '^The  verb  'to 
boycott'  does  not  necessarily  signify  that  the  doers  employ 
violence,  intimidation  or  other  unlawful  coercive  means,  but  it 


which  it  is  likewise  made  a  crim- 
inal act  ''to  loiter  about  or  patrol 
the  streets,  alleys,  roads,  highways, 
trails  or  place  of  business  of  any 
person,  firm  or  corporation  engaged 
in  any  lawful  business,  for  the 
purpose  of  influencing  or  inducing 
others  not  to  trade  with,  buy  from, 
sell  to,  work  for,  or  have  business 
dealings  with  such  person,  firm  or 
corporation,  or  to  picket  the  works, 
mine,  building  or  other  place  of 
business  or  occupation  of  such  other 
person,  persons,  firm  or  corporation, 
for  the  purpose  of  obstructing  or 
interfering  with  or  injuring  any 
lawful  business,  work  or  enterprise, 
provided  that  nothing  herein  shall 
prevent  any  person  from  soliciting 
trade,  custom  or  business  for  a 
competitive  business." 

As  to  boycott  being  included  with- 
in ordinary  anti-trust  act  as  "com- 
bination for  the  purpose  of  creating 
or  carrying  out  a  restriction  in 
trade  or  commerce,"  see  under  Ohio 
( §  227 ) ;  as  combination  "to  pre- 
vent others  from  conducting  or 
carrying  on  the  same  business,"  or 
which  tends  "to  prevent  or  pre- 
clude a  free  and  unrestricted  com- 
petition among  themselves  or  others 
or  the  public  generally,"  see  un- 
der Neb.  (§  222).  See,  also,  §  21 
and  under  Mo.  (§  220) ;  also  under 
Federal  anti-trust  act,  §  191. 

For  prohibition  against  boycot- 
ting electors,  see  Miss.  Code  (1906), 
§  1062. 

As  to  application  of  U.  S.  R.  S. 
§  5480,  to  use  of  mails  for  pur- 
pose of   boycotting,   see   U.    S.   v. 


Raish,   163   Fed.  911    (D.  C.   UL, 

190S). 

•  See  definitions,  |  24.  In  State 
V.  Glidden,  65  Conn.  46,  77;  8  Ati. 
890,  897;  3  Am.  St  Rep.  23,  35 
(1887),  after  referring  to  the  ac- 
count of  the  origin  of  the  word 
(see  §  24)  it  was  said:  "If  this  is 
a  correct  picture,  the  thing  we  call 
a  boycott  originally  signified  vio- 
lence, if  not  murder;"  also:  "In- 
stances are  not  wanting  in  our  own 
country  where  the  boycott  has  been 
attended  with  more  or  less  violence ; 
and  it  cannot  be  denied  that  the 
natural  tendency  is,  especially  when 
applied  by  the  ignorant  and  vicious, 
to  attempt  to  make  it  successful 
by  force.  It  too  often  leads  to 
serious  disturbances  of  the  peace." 
So  in  Brace  v.  Evans,  3  Ry.  &  Ck>rp. 
L.  J.  661  (Allegheny  Co.,  Pa.,  Com. 
PL,  1888),  an  injunction  was  al- 
lowed employers  against  a  boycott 
where,  among  the  acts  complained  of 
were:  the  issue  of  circulars  request- 
ing all  persons  to  cease  patronizing 
them,  some  of  such  circulars  hav- 
"ing  printed  in  large  letters,  "  Boy- 
cott Brace  Bros.";  visiting  their 
customers;  inducing  them  to  re- 
frain from  patronizing  them;  con- 
spicuously displaying  sign  with 
words  "Headquarters  Brace  Bros.' 
Boycott  Committee";  followine; 
their  waprons,  with  banners  having 
the  words  "Boycott  Brace  Bros."; 
requesting  their  ents  to  cease 
dealing  with  them,  and  boycotting 
them  on  their  refusal;  distributing 
circulars  and  thereby  collecting 
noisy  crowds  in  front  of  their  place 
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may  be  correctly  used  in  the  sense  of  the  act  of  a  combination 
in  refusing  to  have  business  dealings  with  another  until  he  re- 
moves or  ameliorates  conditions  which  are  deemed  inimical  to 
the  welfare  of  the  members  of  the  combination,  or  some  of  them, 
or  grants  concessions  which  are  deemed  to  make  for  that  pur- 


POSC: 


«  10 


§26.    Belation  justifying  boycott.— It  has  frequently  been 


of  buflineas.  The  decision  rested  on 
the  theory  that  the  word  ''boycott" 
by  its  very  definition  includes  acts 
which  tend  to  violence,  the  court 
saying:  "The  use  of  the  word  'boy- 
cott' is  in  itself  a  threat."  This  de- 
cision was  applied  in  Casey  y.  Cin- 
cinnati l^pographical  Union,  45 
Fed.  136,  143;  12  L.  R.  A.  193,  199 
(C.  C.  Ohio,  1891);  Barr  v.  Es- 
sex Trades  Council,  53  N.  J.  Eq. 
101,  121;  30  Atl.  881,  888  (1894); 
Beck  v.  Railway  Teamsters'  Protec- 
tive Union,  118  Mich.  497,  525;  77 
N.  W.  13,  24;  42  L.  R.  A.  407,  418; 
74  Am.  St  Rep.  421  (1898).  See 
also,  Matthews  v.  Shankland,  25 
Misc.  604;  56  N.  Y.  Suppl.  123 
(Supm.  Ct.,  Sp.  T.,  1898);  Walsh 
y.  Association  of  Master  Plumbers, 
97  Mo.  App.  280,  292;  71  S.  Vv. 
455,  459  (1902);  Gray  v.  Build- 
ing Trades  Council,  91  Minn.  171, 
181;  97  N.  W.  663,  666;  63  L.  R. 
A.  753,  758;  103  Am.  St.  Rep. 
477  (1903).  In  Gray  y.  Building 
Trades  Council,  however,  the  boy- 
cott held  illegal  involved  no  vio- 
lence or  threats  of  violence,  being 
made  effective  by  "threats"  or  no- 
tification that  those  thus  threat- 
ened or  notified  would  be  unable  to 
procure  men  sufficient  for  the  pur- 
pose of  certain  construction  in 
which  they  were  interested.  In 
Beck  v.  Railway  Teamsters'  Protec- 
tive Union,  where  the  distribution 
of   a   boycotting   circular   was   en- 


joined, it  was  said  (118  Mich.  519; 
77  N.  W.  22;  42  L.  R.  A.  416): 
"When  these  defendants  went  in 
numbers  of  from  five  to  twenty-five 
along  the  streets,  and  into  the  busi- 
ness houses  of  complainants'  cus- 
tomers, distributing  these  circulars 
which  contained  false  statements, 
and  which  commenced  and  closed 
with  the  words  'Boycott  B.  ft  Sons,' 
they  intended  in  emphatic  manner 
to  convey  to  the  customers  of  com- 
plainants that  they  would  be  treat- 
ed in  like  manner  unless  they 
ceased  to  trade  with  complainants. 
The  distance  that  this  was  done 
from  the  mill  of  the  complainants 
does  not  detract  from  its  character 
or  harmfulness.  It  was  just  as  ef- 
fective and  as  wrong  when  done 
1,000  feet  from  the  mill  as  when 
done  10  feet  from  it.  The  act  it- 
self, not  the  distance,  determines  its 
character.  .  .  .  The  defendants 
by  their  conduct  gave  every  laborer 
and  customer  of  complainants  their 
definition  of  what  they  understood 
the  term  'boycott*  to  mean.  It 
would  be  idle  to  argue  that  these, 
circulars  were  not  intended  as  a 
menace,  intimidation  and  coercion. 
They  were  so  used,  and  were  'a 
standing  menace'  to  every  one  who 
wished  to  work  for  or  trade  with 
complainants." 

10  Mills  V.  U.  S.  Printing  Co.,  99 
App.  D.  605,  611;  91  N.  Y.  Suppl. 
185,  189   (1904).    This  was  quoted 
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held  or  assumed  to  be  necessary  that  there  exist  some  special 
relation  to  justify  a  boycott,^  ^  and  boycotts  that  have  been  held 
legal  have,  as  a  rule,  been  incidents  or  outgrowths  of  some 
special  relation,  commonly  that  of  trade  competitor.  What  has 
already  been  said  with  reference  to  a  relation  justifying  a  re- 
fusal to  deal  will,  generally  speaking,  apply  here. 

and  applied  in  Lindsay  y.  Montana  ^^  See  Mills  v.  U.  S.  Printing  Co., 

FederaUon  of  Labor,  96  Pac.  127  99  App.  B.  605,  611;  91  K  Y. 
(Supm.  Ct.  Mont.,  1908).  SuppL  186,  188  (1904). 
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27.  Inducing  breach  of  contract. 

28.  Justifying  relation. 

29.  Malicious  intent. 

30.  Fraud  or  misrepresentation. 


§  27.  Indnoiiig  breach  of  contract. — ^As  with  the  right  to  in- 
duce refusal  to  deal,  so  on  principle  it  would  seem  clear  enough 
that  there  is  nothing  inherently  or  necessarily  illegal  in  inducing 
another  to  break  his  contract^  Nevertheless  within  a  com- 
paratively recent  period  has  been  developed  the  doctrine  that 
such  inducing  is  illegal,^  this  doctrine  being  merely  an  ezpan- 


1  In  accord  with  the  view  ex- 
pressed in  the  text  is  Boyson  v. 
Thorn,  08  Cal.  678;  33  Pac.  492; 
21  L.  K.  A.  233  (1803),  where  it 
was  held  broadly  that  no  action 
lies  against  one  ''who,  from  mali- 
cious motives,  but  without  threats, 
violence,  fraud,  falsehood,  decep- 
tion or  benefit  to  himself,  induces 
another  to  violate  his  contract  with 
the  plaintiff."  So  in  Ashley  ▼. 
Dixon,  48  N.  Y.  430;  8  Am.  Rep. 
550  (1872),  it  was  held  broadly 
that  no  action  lies  in  such  case  in 
the  absence  of  fraud  or  mitrepre- 

To  the  same  effect,  Kline  ▼.  Eu- 
banks,  100  La.  242;  33  So.  211 
(1002) ;  Wolf  V.  New  Orleans  Tai- 
lor-Made Pants  Co.,  113  La.  388; 
37  So.  2;  67  L.  R.  A.  65  (1004); 
Daly  V.  Comwell,  34  App.  D.  27; 
64  N.  Y.  Suppl.  107  (1808),  though 
see  McDonald  v.  Edwards,  20  Misc. 


523;  46  N.  Y.  SuppL  672   (Supm. 
Ct.,  Sp.  T.,  1807). 

2  So  held  in  Lumley  v.  Gye,  2  £1. 
&  Bl.  216  (1853);  Bowen  v.  Hall, 
6  Q.  B.  D.  333  (1881);  Heath  v. 
American  Book  Co.,  07  Fed.  533 
(C.  C.  W.  Va.,  1800) ;  Miles  Medi- 
cal Co.  V.  Piatt,  142  Fed.  606  (C. 
C.  111.,  1006);  Miles  Medical  Co. 
V.  Jaynes  Drug  Co.,  140  Fed.  838 
(C.  C.  Mass.,  1006) ;  Tubular  Rivet 
&  Stud  Co.  V.  Exeter  Boot  ft  Shoe 
Co.,  150  Fed.  824;  86  C.  C.  A.  648 
(1st  C,  1008);  Sperry  ft  Hutchin- 
son Co.  V.  Louis  Weber  ft  Co.,  161 
Fed.  210  (C.  C.  lU.,  1008) ;  Motley 
▼.  Detroit  Steel  ft  Spring  Co.,  161 
Fed.  380  (C.  C.  N.  Y.,  1008) ;  Ma- 
honey  V.  Roberts,  110  S.  W.  225 
(Supm.  Ct.  Ark.,  1008) ;  Doremus  v. 
Hennesgy,  176  III.  608;  52  N.  E.' 
024;  43  L.  R.  A.  707;  68  Am.  St. 
Rep.  203  (1808);  Guethler  v.  Alt- 
man,  26  Ind.  App.  587;   60  N.  E. 
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sion  of  the  special  doctrine  that  it  is  illegal  to  induce  an  em- 


356;  84  Am.  St.  Rep.  313  (1901) ; 
Gore  v.  Condon,  87  Md.  368;  39  Atl. 
1042;  40  L.  R.  A.  382;  67  Am.  St. 
Rep.  352  (1898;  inducing  tenants  to 
refuse  to  pay  rent) ;  Knickerbocker 
Ice  Co.  y.  Gardiner  Dairy  Co.,  107 
Md.  556;  69  Atl.  405;  16  L.  R.  A. 
N.  8.  746  (1908);  Walker  v. 
Cronin,  107  Mass.  655,  567  (1871) ; 
Beekman  y.  Marsters,  195  Mass. 
205;  80  N.  E.  817;  11  L.  R.  A.  N. 
8.  201;  122  Am.  St.  Rep.  232 
(1907) ;  Jones  y.  Stanly,  76  N.  C. 
355  (1877);  Raymond  y.  Yarring- 
ton,  96  Tex.  443;  73  S.  W.  800; 
62  L.  R.  A.  962;  97  Am.  St.  Rep. 
914  (1903);  Brown  Hardware  Co. 
y.  Indiana  Stoye  Works,  96  TeK. 
453;  73  S.  W.  800  (1903);  revers- 
ing 69  8.  W.  805  (Tex.  Ciy.  App., 
1903) ;  Thacker  Coal  Co.  y.  Burke, 
69  W.  Va.  253 ;  63  S.  E.  161 ;  6  L. 
R.  A.  N.  S.  1091  (1906) ;  Martens 
y.  Reilly,  109  Wis.  464;  84  N.  W. 
840  (1901). 

See  Proctor  &  Collier  Co.  y. 
Mahin,  93  Fed.  876  (C.  C.  111., 
1899) ;  Wells  ft  Richardson  Co.  y. 
Abraham,  146  Fed.  190  (C.  C.  N. 
Y.,  1006) ;  Bobbs-MerriU  Co.  y. 
Straus,  147  Fed.  16;  77  C.  C.  A. 
607;  16  L.  R.  A.  N.  8.  766  (2d  C, 
1906) ;  Le  nard  y.  Abner-Drury 
Brewing  Co.,  25  App.  B.  C.  161 
(1906) ;  Southern  Ry.  Co.  y.  Cham- 
bers, 126  Ga.  404;  66  S.  E.  37;  7 
L.  R.  A.  N.  8.  926  (1906) ;  Perkins 
y.  Pendleton,  90  Me.  166;  38  Atl. 
96;  60  Am.  St.  Rep.  262  (1897); 
May  y.  Wood,  172  Mass.  11;  61  N. 
E.  191  (1898);  Garst  y.  Charles, 
187  Mass.  144;  72  N.  E.  839 
(1906);  Rhoades  y.  Malta  Vita 
Pure  Food  Co.,  149  Mich.  235;  112 
N.  W.  940  (1907) ;  Joyce  y.  Great 
Northern  Ry.  Co.,  100  Minn.  225; 


110  N.  W.  975;  8  L.  R.  A.  N.  8. 
756  (1907);  Jersey  City  Printing 
Co.  y.  Cassidy,  63  N.  J.  £q.  769, 
763;  53'  Atl.  230,  232  (1902); 
Transportation  Co.  y.  Standard  Oil 
Co.,  60  W.  Va.  611;  40  8.  E.  591; 
66  L.  R.  A.  804;  88  Am.  St.  Rep. 
896  (1902). 

By  Tenn.  L.  1907,  c.  164,  it  is 
unlawful  to  "by  inducement,  per- 
Buasion,  misrepresentation,  or  other 
means,  to  induce  or  procure  the 
breach  of  yiolation,  refusal,  or  fail- 
ure to  perform  any  lawful  contract 
by  any  party  thereto."  Proyision 
is  made  for  liability  "in  treble  the 
amount  Qf  damages." 

The  same  general  rule  of  liability 
was  applied  to  carrying  on  the 
business  of  purchasing  and  selling 
non-transferable  reduced  rate  rail- 
road tickets  for  profit,  to  the  injury 
of  the  company  issuing  such  tickets, 
in  Bitterman  y.  Louisyille  &  Nash- 
yille  R.  R.  Co.,  207  U.  S.  205;  28 
Supm.  91;  52  L.  Ed.  171  (1907); 
affirming  Louisville  ft  N.  R.  Co.  y. 
Bitterman,  144  Fed.  34;  75  C.  C. 
A.  192  (6th  C,  1906);  on  appeal 
from  128  Fed.  176  (C.  C.  La.,  1904). 
To  similar  effect,  Nashyille,  Chat- 
tanooga, etc.,  Ry.  Co.  y.  McConnell, 
82  Fed.  66,  71  (C.  C.  Tenn.,  1897) ; 
Illinois  Central  R.  Co.  y.  Caffrey, 
128  Fed.  770  (C.  C.  Mo.,  1904); 
Pennsylvania  Co.  y.  Bay,  160  Fed. 
770  (C.  C.  HI.,  1906);  Schubach 
y.  McDonald,  179  Mo.  163;  78  8. 
W.  1020;  66  L.  R.  A.  136;  101 
Am.  St.  Rep.  452  (1903);  writ  of 
error  dismissed  in  196  U.  8.  644; 
26  Supm.  797;  49  L.  Ed.  632 
(1906);  Kinner  y.  Lake  Shore  ft 
M.  8.  Ry.  Co.,  69  Ohio  St.  339; 
69  K  E.  614  (1904) ;  Lytic  v.  Gal- 
veston, H.  ft  8.  A.  Ry.  Co.,  100  Tex. 
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ployee  to  quit  his  employment'  The  objections  to  such  a  doo- 
trine  on  principle  are  serious  and  have  been  clearly  seen.  It 
violates  the  fundamental  maxim  that  only  the  proximate,  and 
not  the  remote,  cause  of  an  injury  is  to  be  considered  by  the 


292;  90  S.  W.  396;  10  L.  R.  A. 
N.  S.  437  (1007);  100  S.  W.  100 
(Tex.  Ciy.  App.,  1007).  See  also 
Delaware,  L.  &  W.  R.  Ck>.  v.  Frank, 
110  Fed.  680  (C.  C.  N.  Y.,  1001); 
N.  Y.  Central,  etc.,  R.  R.  Co.  y. 
Reeves,  41  Misc.  400;  86  N.  Y. 
Suppl.  28  (Supm.  Ct.,  Sp.  T.,  1003). 

In  Chesapeake  &  O.  Coal  Agenqr 
Co.  V.  Fire  Creek  Coal,  etc.,  Co., 
110  Fed.  042  (C.  C.  W.  Va.,  1002) ; 
affirmed  in  CarroU  ▼.  Chesapeake 
k  0.  Coal  Agency  Co.,  124  Fed.  305; 
61  C.  C.  A.  40  (4th  C,  1003),  the 
same  rule  of  liability  was  held  ap- 
plicable to  the  acts  of  strikers  and 
members  of  the  organization  con- 
ducting and  controlling  the  strike, 
in  preyenting  by  intimidation  per- 
sons from  entering  the  employment 
of  one  who  was  thereby  preyented 
from  fulfilling  contracts  with  the 
plaintiff. 

See,  as  to  liability  to  landlord  for 
ouster  of  tenant,  Walden  y.  Conn, 
84  Ky.  312;  1  S.  W.  537;  4  Am. 
St.  Rep.  204  (1886);  Aldridge  y. 
Stuyyesant,  1  HaU  (N.  Y.),  210 
(1828). 

As  to  sufficiency  of  evidence  of 
valid  subsisting  contract,  see  Col- 
lins v.  Amerioan  News  Co.,  34 
Misc.  260;  60  N.  Y.  Suppl.  638; 
affirmed  in  68  App.  D.  630;  74  N. 
Y.  Suppl.   1123    (1002). 

See,  as  to  sufficiency  of  allega- 
tions of  inducing  breach  of  contract. 


Passaic  Print  Works  v.  Ely  &  Wal- 
ker Dry  Goods  Co.,  106  Fed.  163; 

44  C.  C.  A.  426;  62  L.  R.  A.  673 
(8th  C,  1000);  certiorari  denied 
in  181  U.  S.  617;  21  Supm.  022; 

45  L.  Ed.  1020  (1001). 

As  to  necessity  of  proving  actual 
damage,  see  Exchange  Telegraph  Co. 
v.  Gregory,  1  Q.  B.  (1806)  147; 
Passaic  Print  Works  v.  Ely  A  Wal- 
ker Dry  Goods  Co.,  supra. 

As  to  remedy  by  injunction,  see  § 
06. 

For  illustrations  of  how  "a  party 
may  be  the  means  of  causing  a  con- 
tract to  be  broken,  and  still  not  be 
liable,"  see  Knickerbocker  Ice  Co. 
y.  Gardiner  Dairy  Co.,  107  Md.  556, 
667 ;  60  Atl.  405,  400 ;  16  L.  R.  A. 
N.  S.  746,  755   (1008). 

Though  some  doubt  may  have  been 
thrown  on  the  doctrine  by  Allen  v. 
Flood,  App.  Cas.  (1808),  1,  123, 
151,  171,  it  was  approved  in  Quinn 
v.  Leathem,  App.  Cas.  (1001)  405, 
510,  where,  however,  the  point  does 
not  seem  to  have  been  necessary  to 
the  decision.  (See  pp.  613,  525). 
It  was  here  said  ( p.  600 )  of  Temper- 
ton  v.  Russell,  that  it  "was  not 
overruled  in  Allen  v.  Flood,  nor  is 
the  authority  of  Temperton  v.  Rus- 
sell, in  my  opinion,  shaken  in  the 
least  by  the  decision  in  Allen  v.  ^ 
Flood."  It  was  said  by  Lord  Lind- 
ley  (p.  535),  that  the  principle  in- 
volved in  Lumley  v.  Gye    "cannot 


s  See  §  65 ;  Employing  Printers' 
Club  V.  Doctor  Blosser  Co.,  122  Ga. 
500;  50  S.  E.  353;  60  L.  R.  A. 
00;  106  Am.  St.  Rep.  137   (1005); 


Knickerbocker  Ice  Co.  v.  Gardiner 
Irairy  Co.,  107  Md.  556;  60  Atl.  405; 
16  L.  R.  A.N.  S.  746  (1008). 


INDUOINO   BH£AGH   OF   GONTBACT. 


61 


law.     Furthermore^  the  legal  remedy  against  the  party  break- 
ing the  contract  is  ample.^ 

§  28.  Jnstifying  relation.— As  with  inducing  refusal  to  deal, 
so  it  may  be  said  here  that  if  the  right  to  induce  a  breach  of 
contract  be  not  an  absolute  one,  that  is,  if  it  be  necessary  that 
there  exist  some  special  relation  for  the  purpose  of  justifying 
such  inducing,  we  may  apply  the  test  abeady  indicated,  namely, 
whether  the  CLct  was  the  natural  incident  or  outgrowth  of  some 
lawful  relatumJ^     The  relations  of  trade  competitor  and  of  em- 


be  confined  to  inducements  to  break 
contracts  of  service,  nor  indeed  to 
inducements  to  break  any  contracts. 
.  .  .  Temperton  v.  Russell  ought 
to  have  been  deciaed,  and  may  be  up- 
held on  this  principle."  The  doc- 
trine was  also  applied  in  Read  y. 
Friendly  Society  of  Operative  Stone- 
masons, 1  K.  B.  (1902)  732,  737; 
South  Wales  Miners'  Federation  v. 
Glamorgan  Coal  Co.,  App.  Cas. 
(1905)  239;  affirming  Glamorgan 
(^al  Co.  v.  South  Wales  Miners' 
Federation,  2  K.  B.  (1903)  645,  573, 
576,  which  reversed  1  K.  B.  (1903) 
118.  See  notes  in  19  Law  Quart. 
Rev.  1,  116  (1903);  20  Id.  1 
(1904);  2  Mich.  Law  Rev.  305 
(1903-4). 


As  to  Trade  Disputes  Act  of  1906, 
see  §  67. 

In  Doremus  v.  Hennessy,  176  IlL 
608;  52  N.  E.  924;  43  L.  R.  A. 
797;  68  Am.  St.  Rep.  203  (1898), 
Allen  v.  Flood  was  distinguished  as 
a  case  where  there  was  no  contract 
the  breach  of  which  was  induced. 

See,  on  the  general  subject,  note 
in  32  Cent.  Law  Jour.  275  (1891) ; 
articles  in  40  Id.  86  (1895)  by  A. 
L.  Tidd;  21  Am.  Law  Rev.  764 
(1887)  by  J.  H.  Wigmore;  33  Id. 
885  (1899)  by  S.  D.  Thompson;  37 
Am.  Law  Reg.  N.  S.  273  (1898)  by 
£.  W.  Huffcut;  42  Id.  125  (1903) 
by  W.  D.  Lewis;  18  Harv.  Law  Rev. 
423  (1905)  by  E.  W.  Huffcut. 


*  See  Vicars  v.  Wilcocks,  8  East, 
1  (1806),  and  note  thereto  in  3 
Smith's  Leading  Cases,  1807  (9th 
Am.  Ed.) ;  also  the  elaborate  dis- 
senting opinion  of  Coleridge,  J.,  in 
Lumley  v.  Gye,  2  El.  &  Bl.  216 
(1853);  also  dissenting  opinion  of 
Coleridge,  J.,  the  younger,  in  Bow- 
en  V.  Hall,  6  Q.  B.  D.  333  (1881) ; 
also  Van  Horn  v.  Van  Horn,  52  N. 
J.  Law,  284;  20  Atl.  485;  10  L. 
R.  A.  184  (1890) ;  Lynch  v.  Knight, 
9  House  of  Lords  Cases,  577  (1861). 

Compare  National  Phonograph  Co. 
V.  Edison-Bell  Consolidated,  etc., 
Co.,  96  L.  T.  R.  218  (1906). 


In  Doremus  v.  Hennessy,  supra, 
iSe  objection  that  the  act  of  in* 
ducing  was  not  the  proxinu&te  cause 
of  the  breach  of  contract,  was  over- 
ruled, it  being  held  properly  found 
as  a  matter  of  fact  and  not  of  law, 
that  such  act  was  the  proximate 
cause. 

B  Substantially  in  accord  with  the 
view  stated  in  the  text  seems  Gla- 
morgan Coal  Co.  V.  South  Wales 
Miners'  Federation,  1  K.  B.  (1903) 
118,  where  the  test  applied  was  in 
effect,  whether  the  act  of  inducing 
was  the  natural  incident  or  out- 
growth of  the  relation  of  employee. 
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ployer  and  employee  will  hereafter  be  considered,  each  in  its 
proper  connection. 

§  29.  Malicioiu  intent— As  with  inducing  refusal  to  deal, 
so  here,  as  just  seen,  if  the  inducing  a  breach  of  contract  be 
not  inherently  legal,  the  test  of  legality  is  whether  the  act  was 


See  §  68.  Although  this  decision 
was  reversed  in  2  K.  B.  (1903)  545, 
holding  that  no  sufficient  justifi- 
cation there  existed,  it  seemed  clear- 
ly recognized  that  there  may  well 
be  such  a  justification.  It  was  said 
by  Romer,  J.  (p,  673) :  "When  a 
person  has  knowingly  procured  an- 
other to  break  his  contract,  it  may- 
be  difficult  under  the  circumstances 
to  say  whether  or  not  there  was 
'sufficient  justification  or  just  cause' 
for  his  act.  ...  In  analyzing 
or  considering  the  circumstances,  I 
think  that  regard  might  be  had  to 
the  nature  of  the  contract  broken; 
the  position  of  the  parties  to  the 
contract;  the  grounds  for  the 
breach;  the  means  employed  to  pro- 
cure the  breach;  the  relation  of  the 
person  procuring  the  breach  to  the 
person  who  breaks  the  contract; 
and,  I  think  also,  to  the  object  of 
the  person  in  procuring  the 
breach."  So  it  was  said  by  Stirling, 
J.  ( p.  677 ) :  'That  interference  with 
contractual  relations  known  to  the 
law  may  in  some  cases  be  justified  is 
not,  in  my  opinion,  open  to  doubt. 
.  .  .  It  would  no  doubt  be  de- 
sirable if  a  general  rule  could  be 
formulated  which  would  determine 
in  what  cases  such  a  justification 
exists ;  but  no  such  rule  can  be  laid 
down,  and  I  doubt  whether  this  can 
be  done."  This  decision  was  af- 
firmed in  South  Wales  Miners'  Fed- 
eration V.  Glamorgan  Coal  Co.,  App. 
Cas.  (1006)  239.  As  to  Trade  Dis- 
putes Act  of  1906,  see  §  67.  See 
also  Booth  ▼.  Burgess,  66  Atl.  226, 
229   (Ct.  Oh.  N.  J.,  1906)  ;  Knick- 


erbocker Ice  Co.  v.  Gardiner  Dairy 
Co.,  107  Md.  656,  666;  69  Atl.  405, 
409;  16  L.  R.  A.  N.  S.  746,  754 
(1908). 

As  illustrating  the  extent  to  which 
this  element  of  relation  has  been 
ignored  by  the  courts,  it  is  inter- 
esting to  compare  Boyson  v.  Thorn, 
98  Cal.  678;  33  Pac.  492;  21  L.  R. 
A.  233  (1893),  with  Jones  v.  Stan- 
ly, .76  N.  C.  366  (1877).  In  the 
former  the  agent  of  a  hotel  pro- 
prietor induced  him  to  break  his 
contract  to  furnish  accommodations 
in  the  hotel.  What  the  relation  of 
the  agent  was  does  not  otherwise 
appear.  In  the  latter  the  presi- 
dent, who  was  also  the  superintend- 
ent of  a  railroad  corporation,  in- 
duced it  to  break  its  contract  for 
the  transportation  of  railroad  ties. 
Here  too  the  relation  of  the  presi- 
dent does  not  otherwise  appear.  In 
these  two  cases  the  relations  of  the 
parties  were  very  simillir.  In 
neither  was  the  relation  discussed 
as  bearing  on  the  question  of  lia- 
bility. In  Walker  v.  Cronin,  107 
Mass.  666  (1871),  where  the  gen- 
eral subject  was  very  elaborately 
discussed,  there  is  nothing  to  show 
what  the  relation  of  the  defendant 
was,  nor  does  it  seem  to  have  oc- 
curred to  the  court  or  any  one  else 
connected  with  the  case,  that  it 
was  at  all  worth  the  while  to  in- 
quire. 

See  editorial  note  in  16  Hnrv.  Law 
Key.  299  (1902-3);  1  Tiedeman's 
State  &  Federal  Control  of  Persons 
&  Property,  §  116,  p.  437. 
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the  uatural  incident  or  outgrowth  of  some  lawful  relation. 
And  in  the  view  already  taken  there  should  be  entirely  ig- 
nored as  a  test  of  liability,  malice  or  malicious  intent ;  that  is, 
malice  in  fact,  as  distinguished  from  malice  in  law,^  though 
there  is  observable  a  tendency  to  apply  such  test^ 


^  In  South  Wales  Miners'  Federa- 
tion V.  Glamorgan  Coal  Co.,  App. 
Cas.  (1905)  239;  affirming  Glamor- 
gan Coal  Co.  ▼.  South  Wales  Min- 
ers' Federation,  2  K.  B.  (1903) 
645,  in  applying  the  rule  that  such 
inducing  is  illegal,  it  was  said  to 
be  settled  that  *'malioe  in  the  sense 
of  spite  or  ill-wiU  is  not  the  gist 
of  such  an  action."  So  in  another 
opinion:  "It  conduces  to  clearness 
in  discussing  such  cases  as  these  to 
drop  the  word  'malice'  altogether, 
and  to  substitute  for  it  the  mean- 
ing which  is  really  intended  to  be 
conveyed  by  it." 

See  remarks  of  Lord  Esher  in 
Flood  y.  Jackson,  2  Q.  B.  (1895), 
21 ;  reversed  in  Allen  v.  Flood,  App. 
Cas.  (1808),  1. 

In  Banks  v.  Eastern  By.  &  Lum- 
ber Co.,  46  Wash.  610;  00  Pac. 
1048;  II  L.  R.  A.  N.  S.  485  (1907), 
such  inducing  was  held  not  action- 
able because  done  with  malice.  See 
also  Beekman  ▼.  Marsters,  195  Mass. 
206;  80  N.  E.  817;  11  L.  R.  A.  N. 
S.  201;  122  Am.  St.  Rep.  232 
(1907);  Knickerbocker  Ice  Co.  v. 
Gardiner  Dairy  Co.,  107  Md.  656, 
567;  69  Atl.  406,  409;  16  L.  R.  A. 
N.  S.  746,  754  (1908;  see  as  whether 
exemplary  damages  may  be  allow- 
ed). 

In  Bitterman  y.  Louisyille  & 
Nashville  R.  R.  Co.,  207  U.  S.  205, 
223;  28  Supm.  91,  97;  52  L.  Ed.  171 
( 1907 ) ,  in  applying  the  rule  of 
liability  to  "the  carrying  on  of  the 
buf^iness  of  purchasing  and  selling 


non-transferable  reduced  rate  rail- 
road tickets  for  profit,  to  the  injury 
of  the  railroad  company  issuing 
such  tickets'*  (see  §  27),  it  was 
said:  "It  is  not  necessary  that  the 
ingredient  of  actual  malice  in  the 
sense  of  personal  ill-will  should  ex- 
ist to  bring  this  controversy  within 
the  doctrine.  The  wanton  disre- 
gard of  the  rights  of  a  carrier  caus- 
ing injury  to  it,  .  .  .  constitute 
legal  malice."  This  was  followed 
in  Tubular  Rivet  Sl  Stud  Co.  v. 
Exeter  Boot  &  Shoe  O.,  159  Fed. 
824;  86  C.  C.  A.  648  (1st  C, 
1908).  So  the  existence  of  actual 
malice  was  held  unnecessary  in  Mot- 
ley y.  Detroit  Steel  &  Spring  Co., 
161  Fed.  389  (C.  C.  N.  Y.,  1908). 
See  also  Nashville,  Chattanooga, 
etc.,  Ry.  Co.  v.  McConnell,  82  Fed. 
65,  71   (C.  C.  Tenn.,  1897). 

f  See  §11;  Temperton  v.  Russell, 
1  Q.  B.  (1893)  715;  Read  v.  Friend- 
y  Society  of  Operative  Stonemasons, 
1  K.  B.  (1902)  732;  Morehouse  v. 
Terrill,  111  111.  App.  460  (1903); 
Legris  v.  Marcotte,  129  111.  App.  67 
(1906);  Beattie  v.  Callanan,  82 
App.  D.  7;  81  N.  Y.  Suppl.  413 
(1903).  But  malice  in  this  sense 
seems  in  some  instances  to  have 
been  regarded  as  including  acts  com- 
mitted primarily  with  the  intent  to 
benefit  one's  self,  rather  than  to 
injure  another.  See  §  12.  But  see 
Glamorgan  Coal  Co.  v.  South  Wales 
Miners'  Federation,  1  K.  B.  (1903) 
118;  reversed,  however,  in  2  K.  B. 
(1903)   545. 
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§  30.  Fraud  or  miirepreientatioiL— What  has  just  been  said 
does  not,  necessarily  at  least,  ^Pplj  tx)  the  case  of  inducing  bj 
fraud  or  misrepresentation,  nonfulfilhnent  by  a  third  person  of 
his  contract^  Such  cases  have  been  regarded  as  standing  on 
a  different  basis  from  those  abeadj  considered,  though,  pei^ 
haps,  even  as  to  such  cases,  the  theoretical  objections  already 
stated  apply. 


•  Such  indudng  was  held  action- 
able in  Angle  v.  Chicago^  St.  Paul, 
etc,  Ry.  Ck>.,  161  U.  S.  1,  13;  14 
Supm.  240,  246;  SS  L.  Ed.  66 
(1894);  MorehouM  y.  Terrill,  111 
nL  App.  460  (1903);  Morgan  y. 
Andrews,  107  Mich.  33;  64  N.  W. 
869  (1895);  Lally  y.  Cantwell,  30 
Mo.  App.  624  (1888) ;  Rice  y.  Man- 
1^,  66  N.  Y.  82;  23  Am.  Rep.  30 
(1876);  Benton  y.  Pratt,  2  Wend. 
(N.  Y.)  386;  20  Am.  Dec.  623 
(1829);  Snow  y.  Judson,  38  Barb. 
(N.  Y.)  210  (1862) ;  American  Law 


Book  Ck>.  y.  Edward  Thompson  Co., 
41  Misc.  396;  84  N.  Y.  Suppl.  225 
(Supm.  Ct.,  Sp.  T.,  1903);  Green 
y.  Button,  2  Crompton,  M.  ft  R. 
707  (1835);  National  Phonograph 
Co.  y.  Edison-BeU  Co.,  1  Ch.  D. 
(1908)  336. 

Compare  Chambers  y.  Baldwin, 
91  Ky.  121;  15  S.  W.  57;  11  L.  R. 
A.  545;  34  Am.  St.  Rep.  165 
(1891);  HoUenbeck  y.  Ristine,  114 
Iowa,  358;  86  N.  W.  377  (1901); 
American  Ins.  Co.  y.  France,  111 
UL  App.  382  (1903). 
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31.  Relation  of  trade  competitor   as  Justifying  injiuy. 

32.  Malicious  intent. 

33.  Inducing  refusal  to  deal. 

34.  Boycott  by  trade  competitor. 

35.  Inducing  breach  of  contract. 


§  31.    Belation  of  trade  oompetitoT  tt  jnrtifyiiig  injury.-— In 

all  ages  those  engaged  in  trade  have  striven  for  success  at  the 
expense  of  their  rivals.  In  ruder  ages,  as  indeed  still  is  the 
case  in  the  newer  and  comparatively  unsettled  regions  open  to 
trade,  traders  frequently  resort  to  acts,  not  alone  of  fraud,  but 
of  violence,  even  to  robbery  and  murder.  Such  acts  are  con- 
demned by  the  common  law  of  England,  as  indeed  by  the  law 
of  every  civilized  nation.^  There  remain,  however,  many  acts 
which,  like  those  just  considered,  are  done  with  intent  to  injure 
a  trade  rival,  and  yet  are  generally  regarded  as  entirely  lawful' 


lAs  instances  are  given  ''fraud, 
misrepresentation,  intimidation,  co- 
ercion, obstruction  or  molestation 
of  the  rival  or  his  servants  or  work- 
men, and  the  procurement  of  vio- 
lation of  contractual  relations." 
Macauley  v.  Tiemey,  19  R.  I.  255; 
33  Atl.  1;  37  L.  R.  A.  455;  61  Am. 
St.  Rep.  770  (1895).  Not  all  of 
the  instances  here,  given  are,  how- 
ever, beyond  the  realm  of  debate; 
for  instance,  "the  procurement  of 
violation  of  contractual  relations." 
See  c.  VI. 

In  Hubbuck  v.  Wilkinson,  1  Q. 
B.  D.  (1899)  86,  a  statement  by  a 
trader  that  his  own  goods  were  su- 
perior to  those  of  a  competitor,  was 


held  not  actionable,  even  if  untrue 
and  causing  loss. 

In  Ajello  V.  V^orsley,  1  Ch. 
(1898)  274,  an  injunction  was  re- 
fused against  a  dealer  advertising 
for  sale  goods  manufactured  by  the 
plaintiff,  though  without  having 
such  in  his  possession.  The  court 
made  the  distinction  between  the 
case  under  consideration,  as  one  of 
an  untrue  statement  relating  to  the 
defendant's  own  business,  and  cases 
of  untrue  statements  regarding  the 
plaintiff's  business. 

2  The  legality  of  such  acts  was 
very  early  established.  Thus,  in  a 
case  decided  in  1410  (11  Henry  i, 
fol.    47,    pi.    21),    referred   to   fre- 
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What  ia  the  test  of  separation  between  these  classes?  If  the 
doctrine  already  contended  for  be  correct,  namely,  that  the 
test  of  liability  for  an  act  producing  injury  is  in  no  ease 
that  of  malice  or  malicious  intent,  but  purely  whether  the  act 
was  the  natural  incident  or  outgrowth  of  some  lawful  relation, 
we  may  state,  by  way  of  application  of  this  doctrine  to  the  rela- 
tion of  competitor  in  trade,  that  the  existence  of  the  relation 
of  trade  competitor  justifies  acts  that  are  the  natural  incident 
or  outgrowth  of  such  relation,  whether  or  not  done  with  the 
direct  intent  to  injure  one's  rival*^     In  this  view,  acts  that  are 


quently  in  Allen  v.  Flood,  App. 
Cas.  (1898),  1,  and  holding  that  a 
schoolmaster  setting  up  a  school  to 
the  damage  of  an  ancient  school, 
whereby  the  scholars  were  allured 
from  the  old  school  to  come  to  his, 
committed  no  actionable  wrong.  So 
it  was  said  in  Commonwealth  v. 
Hunt,  4  Mete.  (Mass.)  Ill,  134; 
38  Am.  Dec.  346,  359  (1892): 
"We  think  that  associations  may  be 
entered  into,  the  object  of  which  is 
to  adopt  measures  that  may  have 
a  tendency  to  impoverish  another, 
that  is,  to  diminish  his  gains  and 
profits,  and  yet,  so  far  from  being 
criminal  or  unlawful,  the  object 
may  be  highly  meritorious  and  pub- 
lic-spirited. The  legality  of  such  an 
association  will  therefore  depend 
upon  the  means  to  be  used  for  its 
accomplishment."  To  similar  ef- 
fect Karges  Furniture  Co.  v.  Amal- 
gamated Woodworkers'  Local  Union, 
165  Ind.  421;  75  N.  E.  877;  2  L. 
R.  A.  N.  S.  788  (1905)  ;  Walker  v. 
Cronin,  107  Mass.  556,  564  (1871) ; 
Martell  v.  White,  185  Mass.  255, 
260;  69  N.  E.  1086,  1087;  64  L. 
R.  A.  260,  263;  102  Am.  St.  Rep. 
341  (1904);  Bohn  Manuf.  Co.  v. 
Hollis,  64  Minn.  223,  233;  55  N. 
W.  1119,  1121;  21  L.  R.  A.  337, 
339;  40  Am.  St.  Rep.  319   (1893); 


National  Protective  Assoc,  v.  Cum- 
ming,  170  N.  Y.  315,  330;  63  N.  E. 
369,  373;  58  L.  R.  A.  135,  142;  88 
Am.  St.  Rep.  648  (1902) ;  Macauley 
V.  Tierney,  supra;  Curran  v.  Tre- 
leaven,  2  Q.  B.  D.  (1891)  560;  Mo- 
gul S.  S.  Co.  V.  McGregor,  infra. 

•  This  doctrine  seems  clearly  rec- 
ognized in  London  Guarantee  Acci- 
dent Co.  V.  Horn,  206  111.  493;  69 
N.  £.  526;  99  Am.  St.  Rep.  185 
(1903),  where,  however,  the  rela- 
tion of  trade  competitor  was  held 
not  to  exist  for  the  purpose  of  jus- 
tifying inducing  discharge  from 
employment.     See  §  71. 

And  with  the  statement  in  the 
text,  compare  the  following  language 
in  the  dissenting  opinion  of  Holmes, 
J.,  in  Vegelahn  v.  Guntner,  167 
Mass.  92,  106;  44  N.  E.  1077,  1081; 
35  L.  R.  A.  722,  726;  57  Am.  St. 
Rep.  443  (1896):  ''The  policy  of 
allowing  free  competition  justifies 
the  intentional  inflicting  of  temporal 
damage,  including  the  damage  of  in- 
terference with  a  man's  business  by 
some  means,  when  the  damage  is 
done  not  for  its  own  sake,  but  as  an 
inatrutnentality  in  reaching  the  end 
of  victory  in  the  battle  of  trade. 
In  such  a  case  it  cannot  matter 
whether  the  plaintiflT  is  the  only 
rival   of  the  defendant,  and  so  is 
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not  the  natural  incident  or  outgrowth  of  such  relation  are  not 
justified.  Or  we  may  express  the  distinction  as  one  between 
"fair"  and  "unfair^'  competition.  Thus,  the  acts  of  fraud  and 
violence  just  considered  do  not,  in  any  proper  sense  of  the  words, 
come  under  the  description  of  "fair  competition,"  or  of  "nat- 
ural incidents  or  outgrowths"  of  the  relation  of  trade  compet- 
itor.'* On  the  other  hand,  there  are  acts  that  come  so  clearly 
under  such  description  that  their  legality  is  generally  conceded. 
We  may  cite  by  way  of  illustration,  setting  up  an  opposition 
line  of  conveyance,  or  rival  hotel  in  the  same  town,  introduo- 
ing  improvements,^  and  generally  the  manifold  devices  involved 
in  modem  methods  of  advertising.  But  there  is  a  border  class 
of  cases  as  to  which  has  existed  considerable  difference  of  judi- 
cial opinion.  The  test  that  we  consider  the  proper  one  to  apply 
to  every  such  case  (ignoring  entirely  the  existence  or  non-ex- 
istence of  malice  or  malicious  intent) ^  namely,  whether  the  act  is 
a  natural  incident  or  outgrowth  of  the  relation  of  trade  comr 
petitor,  may  not  always  be  easy  to  apply  to  the  complicated  facts 


aimed  at  specifically,  or  is  one  of  s 
class  aU  of  whom  are  hit.  The 
only  debatable  ground  is  the  na- 
ture of  the  means .  by  ichioh  such 
damage  may  he  inflicted'* 

In  Doremus  v.  Hennessy,  176  111. 
608 ;  52  N.  £.  924 ;  43  L.  R.  A.  797 ; 
68  Am.  St.  Rep.  203  (1898),  where 
certain  acts  of  trade  competitors 
were  held  actionable,  the  decision 
is  to  be  sustained,  if  at  all,  by  an 
application  of  the  test  indicated  in 
the  text.  The  court  did  not,  how- 
ever, apply  such  test,  but  proceeded 
on  the  ground  that  the  acts  were 
wrongful  acts  done  to  the  detriment 
of  the  right  of  the  plaintiff,  and 
therefore  malicious  and  actionable. 
Beyond  this  unsatisfactory  test  of 
liability  none  is  indicated. 

4  What  we  may  call  the  doctrine 
of  "unfair  competition"  is  as  yet 
comparatively  in  its  infancy.    With- 


in the  scope  of  such  competition  faU 
a  class  of  cases  that  increasingly  at- 
tract attention,  and  involve  what 
are  called  in  Browne  on  Trade- 
marks, "rights  analogous  to  those  of 
trade-marks."  (See  2d  ed.,  §§  521- 
564.)  On  this  subject  see  articles 
in  4  Harv.  Law  Rev.  321  (1891)  by 
G.  D.  Custano;  5  Id.  139  (1891)  by 
Rowland  Ck>x;  10  Id.  275  (1896) 
by  0.  R.  Mitchell;  12  Id.  243  (1898- 
9)  by  W.  L.  Putnam;  16  Id.  272 
(1902-3)  by  E.  R.  Coffin;  13  Law 
Quart.  Rev.  156  (1897)  by  J.  F. 
Iselin. 

BSee  Commonwealth  y.  Hunt,  4 
Mete.  (Mass.)  Ill;  38  Am.  Dec.  346 
(1842);  Van  Horn  v.  Van  Horn, 
56  N.  J.  Law,  318,  323;  28  Atl. 
669,  670  (1894);  Barr  v.  Essex 
Trades  Council,  53  N.  J.  Eq.  101, 
116;  30  Atl.  881,  886  (1894). 
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of  a  particular  case ;  but  it  does  not  seem  practicable  to  lay  down 
a  more  precise  rule.^  In  this  connection  it  has  been  said:^ 
^'Here^  as  in  most  cases  where  there  is  a  conflict  between  two  im- 
portant principles,  either  of  which  is  sound  and  to  be  sustained 
within  proper  bounds,  but  each  of  which  must  finally  yield  to 
some  extent  to  the  other,  it  frequently  is  not  possible  by  a  gen- 


^A  notable  instance  of  acts  of 
trade  competitors  held  to  constitute 
no  actionable  injury  appears  in  Mo- 
gul S.  S.  Go.  ▼.  McGr^ior,  App.  Cas. 
(1802),  25,  which  affirmed  23  Q.  B. 
D.  608   (1889),  which  had  affirmed 
21  Id.  644    (1888);  and  see  prior 
decision  in  16  Id.  476  (1886).    The 
case  is  remarkable  for  the  number 
of  opinions  delivered  in  its  Yarious 
stages,  and  has  attracted  wide  at- 
tention, though,  as  pointed  out  else- 
where   (see  §   117),  it  is  not,  as 
sometimes  supposed,  an  authority  as 
to  the  validity  of  contracts  in  re- 
striction    upon     competition.    The 
acts   complained   of  were  those  of 
"an  associated  body''  of  owners  of 
steam   vessels,   who   endeavored   to 
obtain  shipments  for  such  vessels  to 
the  exclusion  of  others,  by  charging 
to  those  who  would  deal  exclusively 
with  them  cheaper  rates  of  freight 
than   their  competitors   were   will- 
ing to  accept.     This  decision  was 
applied  under  very  similar  condi- 
tions in  Lough  v.  Outerbridge,  143 
N.  Y.  271,  283;  38  N.  E.  292,  296; 
26  L.  R.  A.  674,  679;  42  Am.  &t. 


Rep.  712  ( 1894 ) .    See  editorial  note 
in  18  Quart  Law  Rev.  1  (1902).  As 
to  conditions  of  liability  of  associa- 
tion composed  of  representatives  of 
certain  fire  insurance  companies,  to 
company  not  a  member  of  such  as« 
sociation,  see  Continental  Ins.  Co.  v. 
Board  of  Fire  Underwriters,  67  Fed. 
310    (C.  C.  Cal.,   1895),  of  which 
decision  it  was  said    in  Brown  v. 
Jacobs   Pharmacy  Co.,  116  Ga.  429, 
451;  41  S.  E.  653,  562;  67  L.  R.  A. 
647,    568;    90   Am.    St.    Rep.    126 
(1902) :     ''Here  there  was  no  effort 
to  drive  out  of  business  companies 
not  members,  further  than  non-in- 
tercourse, and  not  having  the  same 
agents.    So  far  as  the  enforcing  of 
these  provisions  by  a  penalty  is  con- 
cerned, the  decision   is   in   conflict 
with  Boutwell  v.  Marr,  71  Vt.  1; 
42  Atl.  607;  43  L.  R.  A.  803;   76 
Am.  St.  Rep.  746  ( 1899) ."    In  Bow- 
en  V.  Matheson,  14  Allen    (Mass.) 
499   (1876),  no  action  was  held  to 
lie  in  favor  of  a  shipping  master 
against  those  who  formed  an  asso- 
ciation to  control  the  business  of  the 
shipping  masters  of  a  certain  local- 


r  Martell  v.  White,  186  Mass.  266, 
258;  69  N.  E.  1086,  1087;  64  L. 
R.  A.  260,  262;  102  Am.  St  Rep. 
341  (1904),  where,  with  reference 
to  the  means  allowable,  it  was  said 
(186  Mass.  260;  69  N.  E.  1087;  64 
right  of  competition  rests  upon  the 
L.  R.  A.  263) :  "It  is  a  right  which 
is  to  be  exercised  with  reference  to 
the  existence  of  a  similar  right  on 


the  part  of  others.  The  trader  has 
not  a  free  lance.  Fight  he  may,  but 
as  a  soldier,  not  as  a  guerrilla.  The 
doctrine  that  the  interests  of  the 
great  public  are  best  subserved  by 
permitting  the  general  and  natural 
laws  of  business  to  have  their  full 
and  free  operation,  and  that  this 
end  is  best  attained  when  the  trader 
is  allowed  in  his  business  to  make 


fiJfiLATION   OF  TBADS   COMPETITOB. 


69 


eral  formula  to  mark  out  the  dividing  line  with  reference  to 
every  conceivable  case^  and  it  is  not  wise  to  attempt  it.  The  best 
and  only  practicable  course  is  to  consider  the  cases  as  they  arise, 
and,  bearing  in  mind  the  grounds  upon  which  the  soundness  of 
each  principle  is  supposed  to  rest,  by  a  process  of  elimination 
and  comparison,  to  establish  points  through  which  at  least  the 

bj-lawB  provided  for  a  flue,  the  dec- 
laration did  not  charge  that  anj 
coercion  by  means  of  a  flne  had  been 
used." 

In  Walsh  v.  Dwight,  40  App. 
D.  613;  68  N.  Y.  Suppl.  91  (1899), 
there  was  held  to  be  no  liability 
on  account  of  agreements  with  cus- 
tomers for  a  reduction  of  price  in 
consideration  of  their  agreeing  not 
to  sell  for  less  than  a  fixed  price. 
In  Transportation  Go.  v.  Standard 
Oil  Co.,  50  W.  Va.  611;  40  S.  E. 
591;  56  L.  R.  A.  804;  88  Am.  St 
Rep.  895  (1902),  a  corporation  en- 
gaged in  the  business  of  transport- 
ing and  storing  oil  was  held  to 
have  no  cause  of  action  against  a 
large  producer  of  oil  (the  Standard 
Oil  Company)  because  of  the  latter 
providing  independent  means  of 
transportation  (a  pipe  line),  thus 
diverting  business  from  the  plaintiff, 
or  because  of  it  requiring  other  pro> 
ducers  to  ship  througn  such  line  as 
a  condition  of  dealing  with  them. 
But  for  instances  of  means  em- 
ployed by  tne  Standard  Co.  to  in- 
jure a  competitor,  and  held  to  be  il- 
legal, see  Standard  Oil  Co.  v.  Doyle, 


ity,  though  the  effect  of  their  action 
was  to  break  up  his  business.  See 
comments  on  Bowen  t.  Matheson,  in 
Pickett  y.  Walsh,  192  Mass.  672, 
686;  78  N.  E.  753,  769;  6  L.  R.  A. 
N.  S.  1067,  1080;  116  Am.  Si.  Rep. 
272  (1906). 

In  Brown  ▼.  Jacobs  Pharmacy 
Co.,  115  Ga.  429,  449;  41  S.  E.  553, 
561;  57  L.  R.  A.  647,  557;  90  Am. 
St.  Rep.  126  (1902),  it  was  said 
that  Bowen  ▼•  Matheson  ''is  not  a 
well-considered  case,  reviewing  none 
of  the  authorities  (but  one  being 
cited),  and  decides  only  as  to  cer- 
tain allegations  on  demurrer."  See 
also  1  Eddy  on  Combinations,  §  571 ; 
National  Protective  Assoc,  v.  Ciun- 
ming,  170  N.  Y.  315,  325;  63  N. 
E.  369,  371;  58  L.  R.  A.  135,  140; 
88  Am.  St.  Rep.  648  (1902).  In 
Martell  v.  White,  185  Mass.  265, 
263;  69  N.  E.  1085,  1088;  64  L. 
R.  A.  260,  264;  102  Am.  St.  Rep. 
341  (1904)  (see  §  34),  where  co- 
ercion by  means  of  enforcement  of 
a  by-law  providing  for  the  imposi- 
tion of  a  fine  was  held  illegal. 
Bowen  v.  Matheson  was  distin- 
guished as  a  case  where,  though  ''the 


free  use  of  these  laws.  .  .  .  But 
from  the  very  nature  of  the  case 
it  is  manifest  that  the  right  of 
competition  furnishes  no  justifica- 
tion for  an  act  done  by  the  use  of 
means  which  in  their  nature  are  in 
violation  of  the  principle  upon 
which  it  rests.  The  weapons  used 
by  the  trader  who  relies  upon  this 


right  for  justification  must  be  those 
furnished  by  the  laws  of  trade,  or 
at  least  must  not  be  inconsistent 
with  their  free  operation.  No  man 
can  justify  an  interference  with  an- 
other man's  business  through  fraud 
or  misrepresentation,  nor  by  intimi- 
dation, obstruction  or  molestation." 
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line  must  run,  and  beyond  which  the  party  charged  with  trespass 
shall  not  be  allowed  to  go."  Much  must  depend  on  the  charao* 
ter  of  the  particular  business.  What  is  a  natural  incident  or 
outgrowth  of  a  wholesale  business  operating  throughout  a  coun- 
try, or  even  the  world,  might  not  be  a  necessary  incident  or  out- 
growth of  a  retail  business  confined  in  its  operations  to  a  small 
country.  So,  as  between  the  business  of  transportation  by  rail- 
road or  otherwise,  and  the  business  of  manufacturing. 

§  82.  Malidoiui  intent. — In  the  view  already  taken,  malice 
or  malicious  intent,  that  is,  malice  in  fact,  as  distinguished  from 
malice  in  law,  should  be  entirely  ignored  as  a  test  of  the  le- 
gality of  an  injury  by  a  trade  competitor,  though  there  is 
observable  a  tendency  to  apply  such  test  Ordinarily  such  in- 
jury, though  done  with  intent  to  injure  another,  is  also  done 
with  intent  to  benefit  one's  self.     It  may  not  be  easy  to  conceive 


lis  Ky.  662;  82  S.  W.  271;  111 
Am.  St  Rep.  331  (1904).  So  as 
to  systematic  course  of  interference 
with  the  business  of  peddling,  in 
Evenson  v.  Spaulding,  160  Fed.  517; 
82  C.  C.  A.  263 ;  9  L.  R.  A.  N.  S.  904 
(9th  C,  1907) ;  affirming  Spaulding 
v.  Evenson,  149  Fed.  913  (C.  C. 
Wash.,  1906). 

See,  generally,  as  to  liability  for 
injury  to  trade  competitor,  Gilly 
y.  Hirsh,  122  La.  — ;  48  So.  422 
(1909) ;  Schwanbeck  ▼.  Backus,  148 
Mich.  508;  111  N.  W.  1046  (1907) ; 
Cobbey  v.  State  Journal  Co.,  77  Neb. 
626;  113  N.  W.  224  (1907) ;  Kellogg 
▼.  Lehigh  Valley  R.  R.  Co.,  61  App. 
D.  36;  70  N.  Y.  SuppL  237  (1901) ; 
Kuhn  ▼.  Woolson  Spice  Co.,  10  Ohio 
S.  A  C.  P.  Dec.  292,  300  (Lucas 
Com.  PL,  1897) ;  Brown  v.  American 
Freehold  Land  Mortgage  Co.,  97 
Tex.  599;  80  S.  W.  985;  67  L.  R. 
A.  195  (1904).  As  to  libel,  see 
Burr's  Damascus  Tool  Works  ▼. 
Peninsular  Tool  Manuf.  Co.,  142 
Mich.  417;  106  N.  W.  868  (1906). 
As  to  acts  of  owner  of  patents,  Far- 


quhar  Co.  v.  National  Harrow  Co., 
102  Fed.  714;  42  C.  C.  A.  600;  49 
L.  R.  A.  755  (3d  C,  1900). 

See,  on  the  general  subject,  arti- 
cles in  43  Cent.  Law  Jour.  302 
(1896)  by  W.  H.  Tuttle;  15  Harv. 
Law  Rev.  427  (1901-2)  by  Bruce 
Wyman;  editorial  note  in  18  Law 
Quart.  Rev.  1  (1902). 

The  following  are  instances  of 
statutory  prohibition  of  acts  in- 
juring A  trade  competitor,  particu- 
larly, discrimination  by  sale  in  one 
locality  at  a  lower  rate  than  in  an- 
other: Ark.  L.  1907,  c.  298;  Iowa, 
L.  1906,  c  169;  Kan.  G.  6.  (Dass- 
ler's  ed.,  1905),  §§  4476  et  seq.;  La. 
L.  1908,  c  128;  Minn.  L.  1907,  c. 
269;  Mo.  L.  1907,  p.  334;  Neb.  L. 
1907,  c.  157  (see  also  under  §  222) ; 
N.  C.  L.  1907,  c  218;  N.  D.  L. 
1907,  cc.  258,  260;  S.  D.  L.  1907,  c. 
131;  Tenn.  L.  1907,  c.  36  (see  c. 
360).  See  also  under  Okla.  (§228). 
In  State  v.  Drayton,  117  N.  W.  768 
(Supm.  Ct.  Neb.,  1908),  was  sus- 
tained Neb.  L.  1907,  c.  167. 
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of  Buch  an  injury  that  is  not  only  the  natural  incident  or  out- 
growth of  the  relation  of  trade  competitor,  but  also  done  purely 
with  intent  to  injure  another,  that  is  without  intent  to  benefit 
one's  self,^  though  we  submit  that  such  an  injury  is  entirely  law- 
ful. 

§  33.  Inducing  refusal  to  deal.— In  the  view  already  taken, 
J  there  is  nothing  illegal  in  merely  inducing  refusal  to  deaL^ 
But  it  has  been  seen  that  some  special  relation  is  generally  re- 
garded as  necessary  for  the  purpose  of  justifying  such  inducing, 
at  any  rate  when  the  act  of  inducing  is  that  of  a  combination 
as  distinguished  from  a  mere  individual,  and  committed  with 
malice.  ^^  The  relation  of  trade  competitor  has  frequently  been 
regarded  as  sufiScient  for  this  purpose.  ^^ 


8  The  question  as  to  the  effect  of 
such  an  act  was  raised  by  Hannen, 
J.,  in  Mogul  S.  S.  Co.  v.  McGregor 
(see  §  31),  but  it  was  regarded  as 
unnecessary  to  decide  it,  the  in- 
tent of  the  defendants  to  benefit 
themselves  being  clear.  See  Vege- 
lahn  Y.  Guntner,  167  Mass.  92,  106; 
44  N.  E.  1077,  1081;  35  L.  R.  A. 
722,  726;  57  Am.  St.  Rep.  443 
(1896);  under  §  34,  State  ex  rel. 
Dumer  v.  Huegin,  110  Wis.  189, 
260;  85  N.  W.  1046,  1062;  62  L. 
R.  A.  700,  741  (1901).  In  Tuttle 
V.  Buck,  119  N.  W.  946  (Supm.  Ct. 
Minn.,  1909 ) ,  it  was  held  actionable 
to  start  an  opposition  place  of  busi- 
ness, not  for  the  sake  of  profit  to 
one's  self,  but  regardless  of  loss,  and 
for  the  sole  purpose  of  driving  a 
competitor  out  of  business. 

•  See  §  19. 

10  See  §  20. 

11  Very  suggestive  is  ine  follow- 
ing statement  in  the  dissenting  opin- 
ion of  Holmes,  J.,  in  Vegelahn  v. 
Guntner,  167  Mass.  92,  106;  44  N. 
E.  1077,  1081;  36  L.  R.  A.  722,  726; 
67  Am.  St.  Rep.  443  (1896),  with 
reference  to  the  limits   of  lawful 


interference  with  the  business  of  a 
trade  rival:  "We  all  agree,  I  pre- 
sume, that  it  may  be  done  by  per- 
suasion to  leave  a  rival's  shop  and 
come  to  the  defendant's.  It  may 
be  done  by  the  refusal  or  with- 
drawal of  various  pecuniary  ad- 
vantages which,  apart  from  this 
consequence,  are  within  the  defend- 
ant's lawful  controL  It  may  be 
done  by  the  withdrawal,  or  threat 
to  withdraw,  such  advantages  from 
third  persons  who  have  a  right  to 
deal  or  not  to  deal  with  the  plain- 
tiff, as  a  means  of  inducing  them 
not  to  deal  with  him  either  as  cus- 
tomers or  servants." 

In  Lewis  v.  Huie-Hodge  Lumber 
Co.,  121  La.  668;  46  So.  686  (1908), 
a  corporation  engaged  in  the  manu- 
facture of  lumber,  but  also  operat- 
ing a  "general  mercantile  store," 
was  held  not  liable  in  an  action  by 
the  proprietor  of  another  such  store 
in  the  same  locality,  for  inducing 
its  employees  to  refuse  to  deal  with 
the  plaintiff;  so  of  threats  to  drum- 
mers that  it  would  not  deal  with 
the  houses  that  they  represented,  if 
they   sold   to   the   plaintiff.    There 
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§  34.  Boycott  by  trade  competitor. — ^In  the  view  already 
taken  there  is  nothing  illegal  in  a  boycott  apart  from  acts  of 
yiolenee  or  acts  producing  fear  of  violence.  A  fortiori  is  this 
the  case  if  the  boycott  is  merely  the  natural  incident  or  out- 
growth of  some  lawful  relation.  But  it  has  also  been  seen 
that  there  has  rather  extensively  prevailed  the  doctrine  that 
a  boycott  is  inherently  illegal,  even  apart  from  violence.^*  In 
this  view  a  boycott  is  not  justified  even  by  the  circumstance 
of  it  being  the  natural  incident  or  outgrowth  of  the  relation  of 
trade  competitor.  Hence  have  resulted  two  hardly  recon- 
cilable classes  of  decisions;  one  sustaining/'  and  the  other  de- 


was  said  to  be  "no  pretence  in  this 
case  that  the  defendant  company 
entered  into  any  combination  with 
others  to  injure  the  plaintiff." 
Here  was  distinguished  Graham  ▼. 
St.  Charles  Street  R.  R.  Co.,  47  La. 
Ann.  214;  16  So.  806;  27  L.  R.  A. 
416;  49  Am.  St.  Rep.  366  (1895; 
see  §  41),  as  a  case  of  a  railway 
official  exerting  the  power  of  his 
official  position  over  the  employees 
of  his  employer  for  his  own  private 
advantage.  Webb  v.  Drake,  52  La. 
Ann.  290;  26  So.  791  (1899;  see 
§§  20,  25),  was  thus  distinguished: 
"The  defendants  in  that  case  were 
not  acting  singly,  each  controlling 
his  own  conduct ;  but  they  had  join- 
ed together  in  order  to  destroy 
plaintiff's  business.  That  business 
was  one  which  did  not  enter  into 
competition  with  that  of  any  of  the 
defendants,  but  was  entirely  dis* 
tinct  from  it." 

In  London  Guarantee  A  Accident 
Co.  V.  Horn,  206  111.  493;  69  N.  E. 
526;  99  Am.  St.  Rep.  185  (1904), 
the  relation  of  trade  competitor  was 
held  not  to  exist  for  the  purpose  of 
justifying  inducing  discharge  from 
employment.    See  §  71. 

See,  on  the  general  subject,  arti- 


cle in  15  Harv.  Law  Rev.  427  ( 1901- 
2)  by  Bruce  Wyman. 

12  See  c.  V. 

IS  In  the  well-considered  case  of 
Bohn  Manuf.  Co.  v.  HoUis,  54  Minn. 
223;  55  N.  W.  1119;  21  L.  R.  A. 
337;  40  Am.  St.  Rep.  319  (1893), 
was  involved  the  legality  of  an 
agreement  contained  in  the  by-laws 
of  an  association  composed  of  from 
twenty-five  to  fifty  per  cent,  of  the 
retail  lumber  dealers  in  Iowa,  Min- 
nesota, Nebraska  and  the  Dakotas, 
not  to  deal  with  any  wholesale  deal- 
er or  manufacturer  selling  directly 
to  customers^  not  dealers,  at  a  point 
where  a  member  of  the  association 
might  be  doing  business,  such  agree- 
ment providing  for  notice  being 
given  to  all  the  members  whenever 
a  wholesale  dealer  or  manufacturer 
made  such  sale.  An  application  by 
a  wholesale  manufacturer  and  deal- 
er in  lumber  for  an  injunction 
against  issuing  such  notice,  and 
from  stating  or  mailing  any  matter 
that  might  injure  its  trade  or  busi- 
ness, and  from  combining  with  oth- 
ers to  hinder  or  limit  its  sales  and 
transactions,  was  refused. 

In  Ertz  V.  Produce  Exchange,  79 
Minn.   140;   81  N.  W.  737;  48  L. 
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njing  **  the  legality  of  a  boycott  as  an  incident  or  outgrowth  of 
such  relation,  the  latter  view  being  sustained  by  the  weight  of 
authority.  There  has  been  manifested  a  disposition  to  distin- 
guish between  a  combination  merely  to  refuse  to  deal,  and  one 


R.  A.  00;  79  Am.  St.  Rep.  433 
(1900),  it  was  held  to  be  an  action- 
able injury  to  cany  into  effect  a 
combination  between  a  ''produce  ex- 
change company^'  and  its  members, 
who  constituted  practically  all  the 
persons  engaged  in  buying  and  sell- 
ing farm  produce  in  the  city  of 
Minneapolis.  The  combination  was 
not  only  for  the  purpose  of  refusing 
to  buy  of  or  sell  to  the  plaintiff, 
who  was  a  commission  merchant  in 
Minneapolis,  buying  and  selling  farm 
produce,  but  of  inducing  other  per- 
sons not  parties  to  the  combination 
to  so  refuse.  See  subsequent  deci- 
sion in  82  Minn.  173;  84  N.  W. 
743;  51  L.  R.  A.  825;  83  Am.  St. 
Rep.  419  (1901).  Bohn  Manuf.  Co. 
y.  Hollis,  supra,  was  distinguished 


on  the  ground  that  there  was  "no 
agreement  or  combination  or  at- 
tempt to  induce  other  persons  not 
members  of  the  association  to  with- 
hold their  patronage"  from  the 
wholesale  dealer.  In  short,  the  dis- 
tinction is  between  refusing  to 
deal,  and  inducing  others  to  refuse 
to  deal.  The  occasion  of  the  defend- 
ants' action  was  the  refusal  of  the 
plaintiff,  who  was  a  member  of  the 
''produce  exchange  company"  to  pay 
a  fine  imposed  for  selling  produce 
contrary  to  the  by-laws,  whereupon 
he  was  suspended  from  membership. 
In  Gray  v.  Building  Trades  Coun- 
cil, 91  Minn.  171,  181;  97  N.  W. 
663,  666;  63  L.  R.  A.  753,  758;  103 
Am.  St.  Rep.  477  (1903),  in  al- 
lowing an  injunction  to  employers 


14  In  Jackson  v.  Stanfield,  137 
Ind.  592,  607;  36  N.  £.  345,  350; 
23  L.  R.  A.  588,  594  (1894),  an 
agreement  contained  in  the  consti- 
tution of  an  association  of  about 
one  hundred  and  fifty  retaU  lumber 
dealers  provided  thus,  as  stated  by 
the  court:  ''The  regular  dealer, 
when  his  territory  is  encroached 
upon  by  a  wholesale  dealer  or  man- 
ufacturer, is  authorized  to  notify 
the  person  so  offending  that  he  has 
a  claim  against  him  for  such  sale 
or  shipment,  and  to  make  a  de- 
mand therefor.  If  the  parties  can- 
not adjust  it,  it  is  made  the  duty 
of  the  member  to  notify  the  secre- 
tary of  the  facts  in  the  case,  who 
shall  refer  the  matter  to  the  execu- 
tive committee,  whose  duty  it  is  to 


hear  the  grievances  and  determine 
the  claim.  If  the  wholesaler  or 
manufacturer  ignores  the  decision 
of  the  committee,  it  is  the  duty  of 
the  secretary  to  notify  the  members 
of  the  association  of  the  name  of  the 
person  so  offending,  and  of  the 
members  to  no  longer  patronize  him. 
If  they  continue  to  deal  with  the 
offender,  they  shall  be  expelled  from 
the  association,  and  if  any  member 
refuses  to  abide  by  the  decision  of 
the  executive  committee,  his  name 
is  to  be  stricken  from  the  member- 
ship of  the  society.  The  facts 
found  by  the  court  disclose  that 
the  appellees,  as  members  of  the 
combination  complained  of,  availed 
themselves  of  the  means  provided 
for  in  §  3,  to  destroy  the  business 
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to  induce  others  to  refuse  to  deal^  the  latter,  though  it  would 
seem  not  necessarily  the  former,  being  regarded  as  illegal.  So 
again  there  has  been  manifested  a  disposition  to  hold  a  combi- 
nation merely  to  refuse  to  deal  illegal,  if  there  be  present  the 


against  a  boycott  instituted  for  the 
purpose  of  compelling  the  employ- 
ment of  union  labor  only  (see  § 
62)  Bohn  Manuf.  Co.  v.  Hollis  was 
distinguished  as  involving  action 
that  "was  in  effect  a  strike  and  not 
restrainable  in  equity/'  there  being 
"no  claim  made  of  any  boycott." 

Bohn  Manuf.  Co.  v.  Hollis  was 
followed  in  Macauley  v.  Tiemey,  19 
R.  I.  256;  33  Atl.  1;  37  L.  R.  A. 
455;  61  Am.  St.  Rep.  770  (1895), 
sustaining  an  agreement  by  an  as- 
sociation of  master  plumbers  not  to 
deal  with  dealers  in  plumbing  ma- 
terials selling  to  other  than  master 
plumbers,  in  a  suit  by  plumbers,  not 
members  of  the  association,  to  re- 
strain the  performance  of  acts  un- 
der the  agreement. 

In    Brown   v.   Jacobs    Pharmacy 


Co.,  115  Ga.  429,  449;  41  S.  £. 
553,  562;  57  L.  fL  A.  547,  557; 
90  Am.  St.  Rep.  126  (1902),  it  was 
said  of  Bohn  Manuf.  Co.  v.  Hollis 
and  Macauley  v.  Tierney,  that  they 
can  be  sustained  "only  on  the  idea 
that  the  defendants  were  seeking  to 
obtain  trade  for  themselves  by  say- 
ing in  effect:  'If  you  deal  with  us, 
we  will  deal  with  you.  If  you  deal 
with  others,  we  will  withdraw  our 
patronage.'  •  .  .  There  was  no 
effort  to  compel  or  coerce  others  not 
members  to  be  bound  by  their  prices 
or  views."  Of  Bohn  Manuf.  Co.  v, 
Hollis,  it  was  also  said:  "No  com- 
pulsory measures  seem  to  have  been 
used  to  enforce  obedience  on  mem- 
bers; nor  does  there  appear  to  have 
been  any  effort  to  drive  away  from 
plaintiff   others    than   those   volun- 


of  the  appellants  (plaintiffs)  as 
brokers  in  lumber,  because  they  were 
not  retail  dealers  within  the  defini- 
tion of  the  term,  and  that  they  ef- 
fectuated their  purpose.  The  spe- 
cial findings  of  fact  clearly  show  it 
to  be  a  compact  to  suppress  the 
competition  of  those  dealers  who 
did  not  own  yards  with  an  ade- 
quate stock  on  hand,  by  driving 
them  out  of  business.  By  this  plan 
they  reach  the  wholesale  dealer  and 
compel  him  to  pay  an  arbitrary  pen- 
alty, under  a  threat  of  financial  in- 
jury, and  they  force  him  to  assist 
in  ruining  the  dealer  who  does  not 
own  a  yard."  An  action  for  an  in- 
junction and  for  damages  as  for  con- 
spiracy, was  sustained  by  a  broker 
who  had  purchased  from  a  whole- 


sale dealer  against  whom  the  asso- 
ciation enforced  the  penalty,  and 
which,  fearing  a  repetition  thereof, 
refused  to  again  deal  with  the 
plaintiff.  For  existing  statutory 
provisions  in  Indiana,  see  p.  80,  in- 
fra. A  boycott  under  similar  condi- 
tions was  held  actionable  in  Cleland 
V.  Anderson,  66  Neb.  252;  92  N.  W. 
306;  5  L.  R.  A.  N.  S.  136  (1902), 
under  the  Nebraska  anti-trust  act. 
See  also  State  v.  Adams  Lumber  Co., 
116  N.  W.  302  (Supm.  a.  Neb., 
1908) ;  also  §  222. 

In  Transportation  Co.  v.  Stand- 
ard Oil  Co.,  50  W.  Va.  611,  620; 
40  S.  E.  591,  595;  56  L.  R.  A.  804, 
800;  88  Am.  St.  Rep.  895  (1902), 
Jackson  v.  Stanfield  was  distin- 
guished as  "not  a  case  where  own- 
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element  of  coercion  exerted  by  the  combination  upon  the  mem- 
bers thereof,  thus  by  the  enforcement  of  a  by-law  imposing  a  pen- 
al^ upon  a  member  refusing  to  join  in  the  combination.  Both 
these  distinctions  seem  to  us  to  be  unwarranted^  the  latter,  per^ 


tarily  acting  in  concert,  and  no 
pressure  on  outsiders  to  maintain 
fines  or  incur  ruin.  In  truth,  how- 
ever, some  of  what  was  said  in  that 
decision  is  unsound." 

In  MarteU  v.  White,  185  Mass. 
255,  263;  69  N.  E.  1085,  1088;  64 
L.  R.  A.  260,  264;  102  Am.  St.  Rep. 
341  (1904)  (see  infra)  Bohn 
Manuf.  Ck>.  v.  Hollis  was  distin- 
guished as  a  case  of  absence  of  "co- 
ercion by  means  of  fines  upon  those 
who  traded  with  the  plaintiff,"  it 
being  said  that  "there  was  among 
the  rules  of  the  association  a  clause 
requiring  the  plaintiff  to  pay  ten  per 
cent.,  but  the  propriety  or  the  legal- 
ity of  that  provision  was  not  in- 
volved." 

In  Heim  Brewing  Co.  v.  Belinder, 
97    Mo.    App.    64;    71    S.    W.    691 


(1902),  Bohn  Manuf.  Ck>.  t.  Hol- 
lis and  Macauley  v.  Tiemey  were 
said  to  be  "not  supported  by  the 
great  weight  of  authority."  See  al- 
so, criticism  of  Bohn  Manuf.  Go.  v. 
Hollis,  in  Hopkins  v.  Ozley  Stave 
Ck).,  83  Fed.  912,  920;  28  C.  C.  A. 
99,  107   (8th  C,  1897). 

In  the  following  decisions,  under 
varying  conditions,  the  propriety  of 
a  boycott  by  a  trade  competitor 
seems  to  have  been  more  or  less 
clearly  recognized. 

In  Park  v.  National  Wholesale 
Druggists'  Assoc.,  64  App.  D.  223; 
66  N.  Y.  Suppl.  615  (1900);  af- 
firmed in  176  N.  Y.  1;  67  N.  E. 
136;  62  L.  R.  A.  632;  96  Am.  St. 
Rep.  578  (1903),  an  agreement  had 
been  entered  into  between  a  number 
of    manufacturers    of     proprietary 


ers  of  property  and  business  as 
here  seek  to  further  their  interests 
by  inducing  others  to  trade  with 
them  and  not  with  competitors. 
There  it  was  a  pure  agreement  to 
compel  others  not  to  deal  with  a 
party  a  boycott  not,  as  in  this  in- 
stance, to  compel  persons  to  deal 
with  the  defendants." 

The  following  seem  properly 
classed  as  decisions  that,  generally 
speaking,  deny  the  validity  of  a  boy- 
cott by  a  trade  competitor: 

In  State  ex  rel.  Dumer  v.  Hue- 
gin,  110  Wis.  189,  250;  86  N.  W. 
1046,  1062;  62  L.  R.  A.  700,  741 
(1901),  the  combination  held  un- 
lawful was  among  proprietors  of 
three  newspapers  to  refuse  the  priv- 
ilege of  advertising  to  those  adver- 


tising in  a  fourth  newspaper  at  cer- 
tain rates.  The  object  of  the  com- 
bination, as  stated  in  the  opinion, 
was  to  compel  such  newspaper  to 
reduce  its  advertising  rates,  but  it 
is  also  stated  therein  that  it  did  not 
appear  that  "the  agreement  contem- 
plated that  any  legitimate  benefit 
under  any  circumstances  would  flow 
to  the  participants  therein  or  the 
concerns  they  represented,  by  com- 
pelling the  J.  company  to  reduce 
its  rates."  The  provisions  of  Wis. 
Stat.  ( 1898) ,  §  4466a  were  here  said 
to  be  "a  mere  declaration  of  the 
common  law."  This  decision  was 
followed  as  res  judicata  in  Aikens 
V.  State,  113  Wis.  419;  89  N.  W. 
1135  (1902) ;  affirmed  as  Aikens  v. 
Wisconsin,  196  U.  S.  194;  25  Supm. 
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hapSy  especially  so,  as  it  involves  taking  into  consideration  the 
purely  internal  management  of  an  association,  for  the  purpose 
of  determining  the  rights  of  one  not  a  member  thereof*  These 
questions  have  usually  arisen  in  connection  with  the  operations 


drugs  and  medicines  and  of  whole- 
sale dealers  therein,  representing 
two-thirds  of  the  business  in  such 
articles  in  the  United  States.  By 
such  agreement  the  manufacturers 
were  to  sell  to  such  dealers  at  fixed 
and  uniform  prices,  and  the  latter 
were  not  to  sell  to  retail  dealers  or 
others  at  less  than  "the  proprietors' 
list  prices."  Refusal  in  accordance 
with  such  agreement  to  sell  to  a 
wholesale  dealer  who  refused  to  con- 
form to  th€f  provisions  of  such 
agreement  was  held  to  produce  him 
no  actionable  injury.  Compare  prior 
proceeding  in  60  N.  T.  Suppl.  1064 
(Supm.  Ct,  Sp.  T.,  1896) ;  also  in 
30  App.  D.  608;  62  N.  T.  Suppl. 
476  (1898);  also  in  Park  v.  Hub- 
bard, 30  App.  D.  617;  62  N.  Y. 
Suppl.  481    (1898).    See  comments 


in  Brown  v.  Jacobs  Pharmacy  Go.» 
supra.  In  Straus  y.  American  Pub- 
lishers' Assoc.,  177  N.  Y.  473;  69 
N.  E.  1107;  64  L.  R.  A.  701;  101 
Am.  St.  Rep.  819  (1904),  however, 
an  action  was  held  to  lie  on  account 
of  action  of  dealers  in  unoapyrighted 
books,  under  conditions  that  seem 
closely  similar  to  those  under  con- 
sideration in  Park  v.  National 
Wholesale  Druggists'  Assoc  The 
distinction  seems  to  rest  on  the  dis- 
tinction between  copyrighted  books 
(regarded  as  analogous  to  the  pro- 
prietary drugs  and  medicines)  and 
uncopyrighied  books.  The  agree- 
ment in  question  was  regarded  as  in 
violation  of  the  New  York  anti-trust 
act,  but  see  §  224.  Subsequent  de- 
cisions in  92  App.  D.  350;  86  N. 
Y.  Suppl.  1091    (1904);   193  N.  Y. 


3;  49  L.  Ed.  164  (1904;  see  §  7  as 
to  objections  to  constitutionality  of 
§  4466a). 

In  Hawarden  v.  Youghiogheny  ft 
L.  Coal  Co.,  Ill  Wis.  645;  87  N.  W. 
472;  66  L.  R.  A.  828  (1901),  an 
agreement  by  which  wholesale  coal 
dealers  owning  practically  all  the 
coal  docks  at  Superior  and  Duluth 
were  to  sell  to  certain  retail  dealers 
and  none  others,  for  the  purpose 
of  forcing  out  of  the  retail  trade 
aU  other  dealers,  was  held  illegal 
in  an  action  by  a  retail  dealer  not 
so  included. 

In  Bout  well  v.  Marr,  71  Vt  1 ;  42 
Atl.  607;  43  L.  R.  A.  803;  76  Am. 
St.  Rep.  746  (1899),  where,  how- 
ever, the  existence  of  the  relation 
of  trade  competitor  does  not   dis- 


tinctly appear,  was  held  illegal  the 
action  of  an  association  of  granite 
manufacturers  in  resolving  not  to 
deal  with  non-members,  followed  by 
the  action  of  individual  members  in 
withdrawing  their  patronage  from 
the  plaintiff,  who  was  engaged  in 
the  business  of  polishing  granite. 
A  like  situation  was  presented  in 
Martell  v.  White,  186  Mass.  265; 
69  N.  E.  1085;  64  L.  R.  A.  260; 
102  Am.  St.  Rep.  341  (1904),  where 
was  held  maintainable  an  action 
against  members  of  an  association 
of  dealers  (in  granite)  for  causing 
a  refusal  of  such  members  to  deal 
with  the  plaintiff  (a  non-member, 
dealing  in  granite),  by  means  of 
the  enforcement  of  a  by-law  provid- 
ing for  the  imposition  of  a  heavy 
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of  those  who^  by  virtue  of  their  numbers  or  the  extent  of  their 
operations,  or  both,  control  business  throughout  a  wide  area, 
and  within  such  limits,  at  least,  are  able  to  drive  from  the  field 
of  competition  the  person  against  whom  the  boycott  is  directed. 


406;  86  N.  E.  626  (1908).  8ee  also 
Bobbe-Merrill  Co.  y.  Straus,  139 
Fed.  156,  168  (C.  C.  N.  Y.,  1905), 
involving  the  same  state  of  facts. 
In  KlingePs  Pharmacy  v.  Sharps, 
104  Md.  218;  64  Ail.  1029;  7  L. 
R.  A.  N.  S.  976;  118  Am.  St.  Rep. 
399  (1906),  where  the  conditions 
were  similar  to  those  involved  in 
Park  V.  National  Wholesale  Drug- 
gists' Assoc.,  the  refusal  to  sell  was 
held  actionable,  it  appearing  that 
there  existed  "a  combination  to  ex- 
act and  maintain  a  maximum  sched- 
ule of  prices  for  drugs  and  drug- 
gists' supplies  between  the  defend- 
ants and  others  in  restraint  of 
trade,"  and  the  refusal  to  sell  be- 
ing regarded  as  part  of  a  scheme  in 
restraint  of  trade. 

In  Ward  v.  South  Dakota  Retail 


Merchants',  etc.,  Assoc,  150  Fed. 
413  (G.  C.  8.  D.,  1907),  was  denied 
relief  against  the  action  of  retail 
dealers  in  not  only  agreeing  not  to 
purchase  from  wholesalers  and  job- 
bers who  sold  to  catalogue  or  mail 
order  houses,  but  in  requesting  the 
wholesalers  and  jobbers  not  to  sell 
to  such  houses. 

In  Collins  v.  American  News  Co., 
34  Misc.  260;  69  N.  Y.  Suppl.  638; 
affirmed  in  68  App.  D.  639;  74  N. 
Y.  Suppl.  1123  (1902),  it  was  held 
not  actionable  for  a  combination  of 
newspaper  publishers  to  induce  a 
news  company  (through  which  as  a 
''distributing  contractor,"  newspa- 
pers were  sold  by  publishers  to 
dealers)  to  refuse  to  supply  papers 
to  such  a  dealer,  unless  he  should 
desist  from  distributing  hand  bills 


fine  upon  members  dealing  with  non- 
members.  This  was  regarded  as  co- 
ercion by  actual  or  threatened  in- 
jury to  property. 

In  Brown  v.  Jacobs  Pharmacy 
Co.,  115  Ga.  429;  41  S.  E.  553;  67 
L.  R.  A.  547;  90  Am.  St.  Rep.  126 
(1902),  was  under  consideration  an 
association  composed  of  about  three- 
fourths  of  the  druggists  in  Atlanta. 
The  secretary  and  treasurer  of  a 
corporation  engaged  in  the  drug 
business  was  a  member  of  such  as- 
sociation. Such  corporation  having 
either  by  its  methods  of  advertising 
or  otherwise  given  offense  to  the 
members  of  the  association,  the 
secretary  and  treasurer  withdrew 
from  the  association  after  charges 
had   been    preferred    against    him. 


An  injunction  was  allowed  against 
carrying  into  effect  the  following 
scheme  adopted  by  the  association 
for  the  purpose  of  preventing  the 
corporation  from  buying  goods :  By 
circulars,  letters  or  otherwise, 
wholesalers  and  manufacturers 
throughout  the  country  were  noti- 
fied that  such  corporation  was  "an 
aggressive  cutter,"  and  requested 
not  to  sell  it  any  more  goods;  fur- 
thermore all  salesmen  representing 
such  wholesalers  and  manufacturers 
were  required  to  procure  from  the 
association  a  card,  in  order  to  pro- 
cure which  such  salesmen  were 
obliged  to  sign  an  agreement  not  to 
sell  to  such  corporation;  further- 
more such  wholesalers  and  manu- 
facturers were  given  to  understand 
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.Sometimes  the  inducement  is  of  refusal  to  buy,  sometimes  of 
refusal  to  sell;  but  it  does  not  appear  that,  as  between  these 
classes  of  cases,  there  is  any  difference  as  to  the  rule  of  liability 
applicable. 


and  circulars  with  papers  distrib- 
uted by  him.  It  appeared  (or  rath- 
er,  it  seems  to  have  been  assumed 
by  the  court)  that  the  object  of  such 
publishers  was  "not  to  injure"  such 
dealer,  but  "to  protect  themselves 
by  preventing  him  from  making 
such  use  of  their  publications  as 
should  make  him  a  competitor  with 
them  in  the  business  of  advertising." 
In  Master  Builders'  Assoc,  v.  Do- 
mascio,  16  Colo.  App.  26;  63  Pac. 
782  (1001),  the  circumstance  that 
a  number  of  builders  and  contrac- 
tors, members  of  an  association,  no- 
tified a  person  about  to  construct  a 
building  that  they  declined  to  bid 
thereon  if  the  bid  of  a  certain  build- 
er, not  a  member  of  the  association, 
were  received  in  competition,  was 


held  not  to  constitute  a  cause  of 
action  in  favor  of  the  latter. 

In  Scottish  Go-operative  Whole 
sale  Society  y.  Glasgow  Fleshers' 
Assoc.,  36  Scottish  Law  Rep.  645 
(1898),  there  being  competition  in 
the  sale  of  meat  between  certain 
co-operative  stores  and  butchers,  it 
was  held  not  actionable  for  an  as- 
sociation of  such  butchers  to  induce 
certain  cattle  salesmen  to  refuse  to 
sell  to  the  co-operative  stores.  The 
means  employed  were  an  intimation 
on  the  part  of  the  butchers  that 
they  would  not  deal  with  such  sales- 
men unless  they  refused  to  sell  to 
the  co-operative  stores.  The  court 
regarded  the  case  as  controlled  by 
Mogul  S.  S.  Co.  V.  McGregor  (see 
§  131). 


that  unless  they  refused  to  sell  to 
such  corporation,  the  members  of 
such  association  would  not  buy 
from  them.  This  decision  was  ap- 
plied in  Employing  Printers'  Club 
V.  Doctor  Blosser  Co.,  122  Ga.  509; 
60  S.  £.  353;  69  L.  R.  A.  90;  106 
Am.  St«  Rep.  137  (1905),  in  allow- 
ing to  a  corporation  engaged  in  the 
business  of  printing  in  Atlanta,  an 
injunction  against  a  number  of  per- 
sons, also  there  engaged  in  that 
business,  and  who  had  entered  into 
a  combination  embracing  nearly  the 
entire  printing  and  publishing  fra- 
ternity of  that  place  except  the 
newspapers,  and  with  the  object  of 
"creating  a  monopoly  and  stifling 
competition  in  the  printing  busi- 
ness," that  is,  by  fixing  and  con- 
trolling the  price  of  printing.    The 


acts  enjoined  were  committed  be- 
cause of  the  refusal  of  the  plaintiff 
to  affiliate  with  the  combination,  and 
included  influencing  labor  organiza- 
tions to  obstruct  the  business  of 
the  plaintiff.  The  means  employed 
included  inducing  plaintiff's  em- 
ployees to  break  their  contracts  of 
employment,  thus  by  inducing  labor 
organizations  to  call  out  their  mem- 
bers from  the  plaintiff's  shop,  un- 
der the  threat  that  upon  their  re- 
fusal to  do  so  the  defendants  would 
run  their  respective  businesses  under 
what  is  known  as  an  open  shop; 
that  is,  they  would  employ  their 
labor  without  reference  to  their  con- 
nection with  the  various  unions. 

See  also  Klingel's  Pharmacy  v. 
Sharpe,  104  Md.  218;  64  Atl.  1029; 
7  L.  R.  A.  N.  S.  976;  118  Am.  St. 
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§  35.  Inducing  breach  of  contract. — In  determining  the  le- 
gality of  the  act  of  inducing  another  to  break  his  contract,  there 
has  already  been  indicated  as  a  test  applicable,  whether  such 


Rep.  399  (1906);  Straus  v.  Amer- 
ican Publishers'  Assoc.,  177  N.  Y. 
473;  69  N.  £.  1107;  64  L.  R.  A. 
701;  101  Am.  St.  Rep.  819  (1904); 
Locker  v.  American  Tobacco  Co.,  121 
App.  D.  443;  106  N.  Y.  Suppl.  116 
(1907). 

In  Olive  v.  Van  Patten,  7  Tex. 
Civ.  App.  630;  25  S.  W.  428  (1894), 
the  decision  in  Delz  v.  Winfree,  80 
Tex.  400;  16  S.  W.  Ill;  26  Am. 
St.  Rep.  756  (1891),  was  followed 
in  sustaining  an  action  by  a  lum- 
ber dealer  against  an  association  of 
such,  it  being  alleged  that,  because 
of  his  refusal  to  join  such  associa- 
tion, they  maliciously  distributed 
circulars  asking  that  patronage  be 
withdrawn  from  him  until  he  agreed 
not  to  sell  to  others  than  dealers, 
thereby  influencing  others  noi  to 
deal  with  him. 

To  the  same  class  of  decisions 
seems  referable  Dueber  Watch-Case 
Manuf.  Go.  y.  Howard  Watch  ft 
Clock  Co.,  3  Misc.  582;  24  N.  Y. 
Suppl.  647  (Supm.  Ct.,  Sp.  T., 
1893).  Compare  People  ▼.  Duke,  19 
Misc.  292  (N.  Y.  Co.  Gen.  Sess., 
1897). 

In  Bailey  v.  Master  Plumbers,  103 
Tenn.  99;  52  N.  W.  853;  46  L.  R. 
A.  561  (1899),  were  disapproved,  as 
creating  an  illegal  restriction  upon 
competition,  by-laws  similar  in  ef- 
fect to  the  agreement  under  con- 
sideration in  Macauley  v.  Tiemey, 
supra,  though  the  point  was  not 
directly  involved.  In  Walsh  v.  As- 
sociation of  Master  Plumbers,  97 
Mo.  App.  280;  71  S.  W.  455  (1902), 
a  plumber  was  held  to  have  a  cause 
of  action  against  an  association  of 


plumbers,  and  against  a  number  of 
dealers  in  plumbers'  supplies,  com- 
posing all  those  engaged  in  selling 
and  manufacturing  such  supplies  in 
St.  Louis,  because  of  carrying  into 
effect  an  agreement  by  which  such 
dealers  were  not  to  sell  to  any 
plumber  without  his  first  becoming 
a  member  of  such  association. 

In  Purington  v.  Hinchliff,  219  111. 
159;  76  N.  E.  47;  2  L.  R.  A.  N.  S. 
824;  109  Am.  St.  Rep.  523  (1905); 
affirming  120  IlL  App.  523  (1905), 
was  sustained  an  action  by  a  manu- 
facturer of  bricks  against  an  asso- 
ciation of  such  manufacturers  and 
an  association  of  those  engaged  in 
constructing  brick  and  mason  work, 
and  purchasing  and  obtaining  sup- 
plies of  brick,  for  carrying  into  ef- 
fect an  agreement  by  which  brick 
was  to  be  purchased  only  from 
members  of  the  association  of  man- 
ufacturers. 

In  Master  Builders'  Assoc,  v. 
Domascio,  16  Colo.  App.  25,  32; 
63  Pac.  782,  785  (1901),  it  was 
said  that  the  decisions  here  discuss- 
ed "all  expressly  turn  upon  the  fact 
that  there  was  coercion,  intimida- 
tion, or  malicious  threats  to  do  an 
unlawful  injury." 

As  to  the  necessity  of  showing 
that  Injury  has  actually  resulted 
from  a  boycott  by  a  trade  competi- 
tor, see  Downes  v.  Bennett,  63  ICan. 
653 ;  66  Pac.  623 ;  55  L.  R.  A.  560 ; 
88  Am.  St.  Rep.  256  (1901),  where 
the  enforcement  by  an  association 
of  traders  of  a  by-law  providing 
that  such  association  would  not  rec- 
ognize any  yard  trader  not  a  mem- 
ber of  such  association,  was  held  to 
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act  was  the  natural  incident  or  outgrowth  of  some  lawful  rela- 
tion. The  decisions  seem  not  in  harmony  as  to  whether  the 
relation  of  trade  competitor  is  sufficient  for  that  purpose.^ '^ 


famish  no  right  of  action  to  yard 
traders  not  such  members.  This  on 
the  ground  that  such  traders  had 
not  a  sufficient  interest  in  the  sub- 
ject matter  of  the  controversy,  it 
not  appearing  that  the  members  of 
the  association  would  trade  with  the 
plaintiffs,  even  if  such  by-law  were 
abrogated.  The  court  said:  "How 
can  they  (the  plaintiffs)  prove  that 
among  the  hundreds  of  dealers  on 
the  market  and  the  hundreds  of 
daily  transactions  they  have  among 
themselves,  an  appreciable  share  of 
the  denied  trade  would  faU  to 
them?" 

By  Ind.  Stat.  (Bums'  Ed.,  1008), 
§§  3884  et  seq.,  is  imposed  civil  and 
criminal  liability  for  making  any 
contract,  etc.,  "to  induce,  procure 
or  prevent  any  wholesale  or  retail 
dealer  in  or  manufacturer  of  mer- 
chandise, or  of  supplies  or  of  ma« 
terial  or  article  intended  for  trade 
or  used  by  any  mechanic,  artisan  or 
dealer  in  the  prosecution  of  his 
business,  from  selling  such  supplies 
to  any  dealer  or  to  any  mechanic 
or  artisan";  so  upon  any  such  dealer 
or  manufacturer  who  shaU  be  a  par- 
ty to  such  contract,  etc.,  or  shall 
upon  the  request  of  a  party  thereto 
refuse  to  sell  to  one  requiring 
them  in  the  prosecution  of  his  busi- 
ness, for  the  reason  that  he  is  not 
a  member  of  a  combination  or  asso- 
ciation. 

Some  of  the  anti-trust  acts  con- 
tain prohibitions  against  boycotts 
of  trade  competitors.  It  would  ap- 
pear that  sometimes  the  inclusion 
of  such  prohibitions  is  based  on  a 
lack  of  comprehension  of  the  funda- 


mental distinction  between  combina- 
tions producing  private  and  those 
producing  public  injury.  See  Ind. 
SUt.  (Bums'  Ed.,  1908),  §§  388^ 
92  (see  §  210);  Mo.  R.  S.  (1906), 
§  8978  (see  §  220) ;  S.  G.  L.  1902, 
c  574  (see  §  229) ;  Tex.  L.  1899,  c. 
146  (see  §  232).  In  Nebraska  (see 
§  222)  the  definition  of  a  tmst  in- 
cludes a  combination  to  fix  prices 
"with  the  intent  to  prevent  others 
from  conducting  or  carrying  on  the 
same  business  or  seUing  or  traffick- 
ing in  the  same  article,  use  or  mer- 
chandise." 

16  It  seems  to  have  been  regarded 
as  sufficient,  in  Chambers  v.  Bald- 
win, 91  Ky.  121;  16  S.  W.  57;  11 
L.  R.  A.  545;  34  Am.  St.  Rep.  165 
(1891),  where  a  trade  competitor 
caused  the  breach  of  a  contract  to 
sell  goods,  with  the  design  of  him- 
self becoming  purchaser,  and  the 
decision  is  in  part  at  least  expressly 
based  on  the  ground  that  the  act 
was  in  the  course  of  trade  compe- 
tition. Vhe  court  said  (91  Ky.  130; 
15  S.  W.  59;  11  L.  R.  A.  550;  34 
Am.  St.  Rep.  170):  "If  the  mo- 
tive influencing  every  business 
transaction  that  may  result  in  in- 
jury or  inconvenience  to  a  business 
rival  was  made  the  test  of  its  legal- 
ity, litigation  and  strife  would  be 
vexatiously  and  unnecessarily  in- 
creased, and  the  sale  and  exchange 
of  commodities  very  much  hindered." 
So  in  Bourlier  v.  Macauley,  91  Ky. 
135;  15  S.  W.  60;  11  L.  R.  A.  550; 
34  Am.  St.  Rep.  171  (1891),  it  was 
held  proper  for  a  rival  theatrical 
manager  to  induce  an  actress  to 
break   her   engagement   at  another 
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theater  for  the  purpose  of  perform- 
ing at  his  o¥m.  Compare  Lumley 
V.  Gye,  infra.  On  the  same  ground 
is  perhaps  to  be  sustained  McCann 
V.  Wolflf,  28  Mo.  App.  447  (1888), 
where  the  action  was  held  not  main- 
tainable, on  the  ground  that  there 
was  neither  malice  nor  fraud.  Here 
the  defendant,  claiming  a  commis- 
sion on  a  sale  of  real  estate,  carried 
out  his  threat  to  break  up  the  sale 
unless  the  plaintiff  paid  him  such 
commission,  thus  depriving  the 
plaintiff,  a  real-estate  broker  who 
had  negotiated  the  sale,  of  his  com- 
mission. It  would  seem  that,  ac- 
cording to  some  authorities,  this  was 
a  malioious  act,  though  malice  was 
not  in  terms  charged.  In  Lumley 
V.  Gye,  2  EL  A  Bl.  216  (1853),  the 
act  of  inducement  was  by  a  com- 
petitor in  trade,  though  no  atten- 
tion was  paid  by  the  court  to  that 
circumstance.  So  in  Brown  Hard- 
ware Co.  ▼.  Indiana  Stove  Works, 
06  Tex.  453;  73  S.  W.  800  (1903) ; 
reversing  69  8.  W.  805  (Tex.  Civ. 
App.,  1902). 

But  the  relation  of  trade  com- 
petitor was  held  insufficient  for  such 
purpose,  in  Beekman  v.  Mareters, 
195  Mass.  205;  80  N.  E.  817;  11 
L.  R.  A.  N.  S.  201;  122  Am.  St. 
Rep.  232  (1907).  See  also  Reynolds 
V.  Davis,  198  Mass.  294;  84  N.  E. 
457;  17  L.  R.  A.  N.  S.  162  (1908). 
So  in  Doremus  v.  Hennessy,  176  III. 
608 ;  52  N.  E.  924 ;  43  L.  R.  A.  797 ; 
68  Am.  St.  Rep.  203  (1898),  where 
was  sustained  an  action  by  one  en- 
gaged in  the  laundry  business  for 
inducing  breach  of  contracts  to  do 
laundry  work  for  her.  The  acts 
held  unlawful  were  not  those  of  a 
mere  individual,  but  of  an  associa- 
tion of  laundrymen,  the  occasion  of 
such  action  being  the  refusal  of  the 
plaintiff  to  increase  her  prices  in  ac- 


cordance with  the  scale  fixed  by  the 
association.  In  some  instances,  at 
least,  the  breaking  of  the  contracts 
was  induced  by  ''threats"  of  de- 
struction of  business.  In  Knicker- 
bocker Ice  Co.  V.  (Gardiner  Dairy 
Co.,  107  Md.  556;  69  AtL  405;  16  L. 
R.  A.  N.  8.  746  (1908),  it  was 
held  insufficient,  it  being  declared 
''not  lawful,  in  order  to  procure  the 
benefit  for  himself,  for  one  to  wrong- 
fully force  a  party  to  an  existing 
contract  to  break  it,"  and  a  threat 
"to  do  an  act  which  would  seriously 
cripple,  if  not  ruin,  such  party,  un- 
less he  does  break  it,"  was  said. to 
be  "equivalent  to  force,  as  that  term 
is  used  in  this  connection."  Here 
was  sustained  an  action  for  induc- 
ing breach  by  the  seller  of  a  con- 
tract of  sale,  such  inducing  being 
by  a  manufacturer  from  whom  the 
seller  purchased,  the  motive  being  to 
induce  the  buyer  to  purchase  direct- 
ly from  the  manufacturer.  For  the 
purpose  of  inducing  such  breach,  the 
manufacturer  threatened  to  refuse 
to  supply  the  seller,  unless  it  vio- 
lated such  contract.  It  was,  how- 
ever, intimated  that  it  would  have 
been  otherwise  had  the  manufac- 
turer had  the  right  to  compel  the 
seller  to  break  his  contract,  thus, 
that  if  the  contract  between  the 
manufacturer  and  the  seller  pro- 
hibited the  latter  from  selling  to  any 
customer  of  the  former,  and  the 
buyer  in  question  was  a  customer 
within  the  meaning  of  the  contract, 
it  would  not  necessarily  have  been 
wrongful  for  the  manufacturer  to 
refuse  to  supply  the  seller  for  such 
buyer. 

In  Qatzow  v.  Buening,  106  Wis. 
1;  81  N.  W.  1003;  49  L.  R.  A. 
475;  80  Am.  St.  Rep.  17  (1900), 
the  decision  was  based  on  the  seem- 
ingly erroneous  assumption  that  any 
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civil  liability  results  from  the  exist- 
ence of  a  mere  resiriction  upon  com- 
petition. See  §  164.  But  the  real 
question  was  whether  the  existence 
of  the  relation  of  trade  competitor 
justified  the  action  of  members  of 
a  liverymen's  association  in  seeking 
to  enforce  a  by-law  directed  against 
dealings  with  liverymen  not  mem- 
bers of  the  association.  As  a  re- 
sult of  such  action  a  member  vio- 
lated his  agreement  to  furnish  ve- 
hicles at  a  funeral,  and  under  cir- 
cumstances that  made  it  impossible 
to  obtain  others.  In  other  words, 
the    question     was     whether     the 


act  of  breach  of  contract  or  of  in- 
ducing a  breach  of  contract  was 
justifiable  as  a  natural  incident  or 
outgrowth  of  the  relation  of  the 
members  of  the  association  as  trade 
competitors  of  liverymen  hiring  for 
less  than  association  prices.  This, 
the  real  question,  was  overlooked 
and  consequently  not  decided. 

As  to  inducing  such  breach  by 
fraud,  see  National  Phonograph  Co. 
V.  Edison-Bell  Co.,  1  Ch.  D.  (1908) 
335. 

See,  on  the  general  subject,  arti- 
cle in  16  Harv.  Law  Rev.  427  ( 1901- 
2)  by  Bruce  Wyman. 


CHAPTER  VIII 

SELATION  OF  EMPLOYBfi  AS  JUSTIFYING  INJURY 

§  36.  Relation  of  employer  as  justifying  injury. 

37.  Right  to  refuse  to  employ  or  to  discharge  from  employment. 

38.  Inducing  refusal  to  employ  or  to  discharge  from  employment. 

39.  Statutory  restrictions    (and  constitutionality  thereof)    upon   right 

to  refuse  to  employ,  or  to  discharge  from  employment,  e.  g.,  on 
account  of  membership  in  labor  union. 

40.  Legality  of  methods  of  inducing  to  enter  employment. 

41.  Malicious  intent. 

42.  Lockouts. 

43.  Blacklisting. 

44.  Boycott  by  employer. 

§  36.  Selation  of  employer  as  justifying  injury. — The  fre- 
quent controversies  between  "capital"  and  "labor"  forcibly  re- 
mind us  how  fruitful  the  relation  between  employer  and 
employee  is  of  opportunities  for  the  commission  of  acts  injuring 
another.  But,  notwithstanding  all  the  confusion  that  has  been 
produced  by  the  introduction  of  the  doctrines  allowing  effect  to 
malice  or  malicious  intent  and  "combination/'  we  find  no  ob- 
stacle to  the  application  to  these  relations  of  the  same  test  as 
before.  The  doctrine  applied  now  is  that  the  existence  of  the 
relation  to  another  as  employer  or  employee  justifies  acts  thai  are 
the  natural  incident  or  outgrowth  of  such  relation,  whether  or  not 
done  with  the  direct  intent  to  injure  the  employee  or  employer 
(as  the  case  may  he)}     Reserving  for  detailed  consideration 

1  That  the  same  test  is  applicable  graphing,  etc.,  Ck>.  ▼.  National  Assoc, 

to  the  relation  of  employer  as  to  of     Employing    Lithographers,     61 

that  of  trade  competitor,  see  §  45.  Misc.   150;    113   N.  Y.   Suppl.    110 

As   to   combinations   among   em-  (Supm.  Ct.,  Sp.  T.,  1908). 

ployers,  see  City  Trust,  etc..  Go.  ▼.  Though  it  is  the  generally  accept- 

Waldhauer,  47  Misc.  7;   96  N.  Y.  ed  doctrine  that  it  is  illegal  to  in- 

Suppl.    222     (Supm.    Ct.,    Tr.    T.,  duce  one  to  quit  his  employment, 

1906) ;  Sackett  ft  Wilhelms  Litho-  yet  in  Walker  v.  Cronin,  107  Mass. 

83 


84 


RELATION    OF   EMPLOYES  AS    JUSTIFYING   INJURY. 


hereafter  the  more  numerous  complications  involved  in  the  re- 
lation of  employee^  we  here  confine  ourselves  to  a  consideration 
of  that  of  employer. 

§  37.  Bight  to  refuse  to  employ  or  to  diichaige  from  em-  r 
ployment^ — ^It  has  already  been  seen  that  there  is  nothing  in- 
herently or  necessarily  illegal  in  refusing  to  deal  or  to  continue 
to  deal  with  another.  It  is  merely  a  special  application  of  such 
rule  to  say  that  there  is  nothing  inherently  or  necessarily  illegal 
in  refusing  to  employ  or  refusing  to  continue  to  employ,  in  other 
words,  to  discharge  from  employment'     Nor,  generally  speak- 


555,  563  (1871),  it  was  intimated 
that  the  inducement  is  not  unlaw- 
ful if  merely  in  the  course  of  the 
exercise  of  the  right  to  employ 
workmen  in  one's  own  business. 

As  to  unconstitutionality  of  stat- 
ute denying  benefits  of  employment 
agency  to  employer,  whose  em- 
ployees are  on  strike  or  locked  out, 
see  Mathews  v.  People,  202  111.  389; 
67  N.  £.  28;  63  L.  R.  A.  73;  95 
Am.  St  Rep.  241    (1903). 

In  most  of  the  States  provision 
has  been  made  by  statute  for  the 
arbitration  of  disputes  between  em- 
ployer and  employee;  so  by  act 
of  Congress  of  June  1,  1898  (30 
Stat.  L.  424),  applicable  to  carriers 
engaged  in  interstate  commerce. 

For  instances  of  arbitration  un- 
der State  l^slation,  see  Renaud  v. 
State  Court  of  Mediation,  124  Mich. 
648;  83  N.  W.  620;  51  L.  R.  A. 
458;  83  Am.  St.  Rep.  346  (1900) ; 
Pingree  v.  State  Court  of  Mediation, 
130  Mich.  229;  89  N.  W.  943 
(1902) ;  New  Orleans  City  ft  Lake 
R.  R.  Co.  T.  State  Board  of  Arbi- 
tration, 47  La.  Ann.  874;  17  So. 
418  (1895).  See  as  to  acts  of  Con- 
gress, Atchison,  T.  ft  S.  F.  Ry.  Co. 
T.  Qee,  139  Fed.  582  (C.  C.  Iowa, 
1905).  As  to  power  of  board  of 
arbitration  to  punish  for  contempt 


under  Missouri  statute,  see  State 
ez  rel.  Haughey  v.  Ryan,  182  Mo. 
349;  81  S.  W.  435  (1904). 

See,  generally,  article  in  41  Am. 
Law  Rev.  197  (1907)  by  F.  W.  Gun- 
nell.  For  a  review  of  British  legis- 
lation on  the  subject,  see  article  in 
24  Law  Mag.  ft  Rev.  (1899-1900) 
by  Edward  Fry. 

2  Cumberland  Glass  Manuf .  Co.  v. 
GUss  Bottle  Blowers'  Assoc.,  59  N. 
J.  £q.  49;  46  Atl.  208  (1899) ;  Jer- 
sey City  Printing  Co.  v.  Cassidy,  63 
N.  J.  Eq.  759,  761;  53  Atl.  230, 
231  (1902);  Union  Pacific  R.  Co. 
v.  Ruef,  120  Fed.  102,  113  (C.  C. 
Neb.,  1902) ;  Mills  v.  U.  S.  Print- 
ing Co.,  99  App.  D.  605,  615;  91 
N.  Y.  Suppl.  185,  192  (1904).  So 
held  in  case  of  discharge  without 
notice  because  of  membership  in  la- 
bor union.  Boyer  v.  Western  Union 
Tel.  Co.,  124  Fed.  246  (C.  C.  Mo:, 
1903).  In  Payne  v.  Western  ft  At- 
lantic R.  R.  Co.,  13  Lea  (Tenn.), 
507,  521;  49  Am.  Rep.  666,  674 
(1884),  an  action  by  a  merchant 
against  a  railroad  company,  for  no- 
tifying its  employees  that  it  would 
discharge  them  if  they  traded  with 
the  plaintiff,  was  held  not  to  lie, 
notwithstanding  allegations  of 
threats  and  intimidation. 

In   Brown  v.   Jacobs    Pharmacy 
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ing^  is  the  employer  bound  to  assign  a  reason  for  the  dischai^e.* 
And  where  the  relation  between  an  employer  and  an  employee 
is  oontractual,  the  former  clearly  has  the  right  to  enforce  the 
contract  or  to  terminate  it  according  to  its  terms.  . 

§  88.  Inducing  refusal  to  empli^  or  to  difchaige  from  employ- 
ment— The  question  of  liability  for  inducing  refusal  to  employ 
•  or  inducing  to  discharge  from  employment  has  frequently  arisen 
in  cases,  elsewhere  considered,  where  the  act  of  inducing  is  that 
of  an  employee.^  But  in  its  more  general  aspects  the  ques- 
tion has,  at  least  until  recently,  been  but  little  discussed,  and  it 
seems  to  have  been  said,  not  without  reason :  ^^The  common  law 
courts  have  not  had  time  to  speak  distinctly  on  this  subject  as 
yet,  and  it  is  necessary  to  be  cautious  in  dealing  with  a  subject 


Ck>.,  115  Ga.  429,  450;  41  8.  E.  553, 
062;  57  L.  R.  A.  547,  557;  90  Am. 
St.  Hep.  126  (1902),  it  was  said 
of  Payne  v.  Western  &  Atlantic  R. 
R.  Co.,  that  "there  was  no  ques- 
tion of  combination  or  conspiracy  at 
all.''  But  that  onployers  have  the 
right  to  combine  to  refuse  employ- 
ment, see  Atkins  v.  Fletcher  Co.,  65 
N.  J.  Eq.  658;  55  Atl.  1074  (1903) ; 
N.  Y.,  Chicago  &  St.  Louis  R.  R. 
Co.  ▼.  Schaffer,  65  Ohio  St.  414 ;  62 
N.  E.  1036;  62  L.  R.  A.  931;  87 
Am.  St.  Rep.  628  (1902). 

As  to  what  amounts  to  actionable 
threat  to  discharge  from  employ- 
ment, see  Chiatovich  ▼.  Hanchett, 
96  Fed.  681  (C.  0.  Nev.,  1899). 
And  see,  as  to  effect  of  malicious 
intent,  §  41. 

As  to  criminal  liability  for  ex- 
torting money  by  threat  to  dis- 
charge, see  Matter  of  McCabe,  29 
Mont.  28;  73  Pac  1106  (1903). 

There  are  several  instances  of 
statutory  provisions  to  the  effect 
that  in  case  of  obligation  resting 
upon  an  employee  to  give  notice  of 
intention  to  quit  his  employment, 
under  penalty  of  forfeiture  of  part 


of  his  wages,  there  shall  rest  upon 
the  onployer  a  like  obligation  to 
give  notice  of  intention  to  discharge, 
under  penalty  of  a  like  forfeiture. 
See  Me.  R.  S.  (1903),  c  40,  §  51 
Mass.  R.  L.  (1902),  c  106,  §  10 
N.  J.  O.  S.  (1895),  p.  2351,  §  77 
L.  1904,  c.  64,  §  27;  Pa.  2  P.  ft 
Lu  Dig.,  p.  4802;  R.  I.  Gen.  Laws 
(1896),  c.  198,  §  25;  Wis.  L.  1899, 
c.  330,  §  1.  See  1  Tiedeman's  State 
ft  Federal  Control  of  Persons  ft 
Property,  §  104. 

•  See  Illinois  Central  R.  R.  Co. 
V.  Ely,  83  Miss.  519;  35  So.  873 
(1904);  but  as  to  right  of  rail- 
road employee  to  demand  such  rea- 
son, see  Ohio  R.  S.  (Bates'  Ed., 
1906),  §  3365  (—20),  and  statu- 
tory provisions  discussed  in  1  Tiede- 
man's  State  and  Federal  Control  of 
Persons  and  Property,  §  104.  And 
for  general  requirement  that  a  cor- 
poration employer  furnish  a  writ- 
ten statement  of  the  cause  of  quit- 
ting service,  see  Mo.  R.  S.  (1906), 
§  1006  (1);  Okla.  L.  1907,  c.  53, 
art.  3. 

*  See  c.  IX. 
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in  which  both  courts  of  law  and  courts  of  equity  as  yet  are  feel- 
ing their  way."  •  Obviously,  inducing  refusal  to  employ  or  in- 
ducing to  discharge  from  employment  is  merely  a  special  form  of 
inducing  refusal  to  deal,  or  to  continue  to  deal,  and  what  has  al- 
ready been  stated  seems  applicable  here,  namely,  that,  according 
to  the  authorities  generally,  it  seems  regarded  as  necessary  that 
there  exist  some  special  relation  by  way  of  justification,  ^^at  any 
rate,  when  the  act  of  inducing  is  that  of  a  combination  as  dis- 
tinguished from  a  mere  individual,  and  committed  with  malice, 
that  is,  malice  in  fact."  ®  The  conditions  under  which  such  re- 
lation will  be  regarded  as  sufficient  seem  as  yet  but  very  im- 
perfectly determined.^ 


»  Jersey  City  Printing  CJo.  v.  Cas- 
sidy,  63  N.  J.  Eq.  769,  768;  63  Atl. 
230,  234  (1902).  Here,  where  the 
right  of  action  of  an  intended  em- 
ployer for  inducing  to  refuse  to  en- 
ter employment'  waa  regarded  as 
based  on  what  is  here  termed  a 
''probable  expectancy"  (see  §  66),  it 
was  suggested  that  the  right  of  ac- 
tion of  one  seeidng  employment,  for 
.inducing  to  refuse  to  employ  him,  is 
based  on  the  same  ground.  See  also 
Atkins  V.  Fletcher,  66  N.  J.  Eq. 
658;  65  Atl.  1074  (1903);  L.  D. 
Willcut  A  Sons  Co.  v.  DriscoU,  200 
Mass.  110,  118;  86  N.  £.  897,  901 
( 1908) .  Compare  as  to  liability  for 
acts  of  violence  as  incident  to  boy* 
oott  or  refusal  to  deal,  §  74. 

•  See  §  20.  As  to  blacklisting,  see 
§  43. 

Tin  Holder  v.  Manuf.  Co.,  136 
N.  C.  392;  47  8.  E.  481  (1904),  an 
employer  who  had  discharged  an 
employee  was  held  liable  for  pro- 
curing the  discharge  of  the  latter 
by  a  subsequent  employer,  it  being 
said  that  the  conduct  of  the  em- 
ployee, at  the  time  of  his  discharge 
by  the  former  employer,  was  "not 
such  that    (such   employer)    could 


use  with  a  subsequent  employer  to 
effeet  the  discharge  of  the  plaintiff." 
In  this  view  the  liability  would  turn 
on  the  relations  between  the  em- 
ployee and  the  former  employer. 

In  Joyce  v.  Great  Northern  Ry. 
Co.,  100  Minn.  226;  110  N.  W.  976; 
8  L.  R.  A.  N.  S.  766   (1907),  waa 
sustained  an  action  against  a  rail- 
road    corporation     for     preventing 
from  obtaining  re-employment  with 
a  depot  company  of  which  the  rail- 
road   corporation    was    a    tenant. 
Here  was  sustained  and  applied  a 
statute   making    it    unlawful    "for 
any  two  or  more  employers  or  any 
two  or  more  corporations,  to  com- 
bine or  to  agree  to  combine  or  con- 
fer together  for  the  purpose  of  in- 
terfering with,  or  preventing  any 
person  or  persons  from  procuring 
employment.''    "Malice"    was    held 
essential  to  the  right  of  action  un- 
der the  statute,  it  being  here  de- 
fined as  "an  unlawful  act,  done  in- 
tentionaUy,  without  just  cause  or 
excuse."    But  such  just  cause  or  ex- 
cuse was  held  not  furnished  by  the 
circumstance  that  the  motive  of  the 
railroad  corporation  was  to  induce 
or  coerce  the  applicant  for  employ- 
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§  39.  Statntory  restrictioiu  (and  conatitutionality  thereof) 
upon  rig^ht  to  refuse  to  employ,  or  to  ditchaige  from  employment^ 
e.  g.f  on  acoonnt  of  membenhip  in  labor  union.— The  con- 
stitutional guaranty  of  liberty  undoubtedly  includes  liberty  to 
refuse  to  deal  or  to  continue  to  deal,  hence  to  refuse  to  employ, 
or  to  discharge  from  employment.  It  follows  that  any  statute 
attempting  to  restrict  such  constitutional  right  is  unconstitu- 
tional, thus  statutes  attempting  to  deny  the  right  to  refuse  to  em- 

* 

ploy,  or  to  discharge  from  employment,  on  the  ground  of  mem- 
bership in  a  labor  organization.^     It  has  been  said  on  this  point : 


ment  into  releasing  it  from  claim 
for  damages  for  personal  injury. 
See,  however,  as  to  what  would  have 
been  effect  of  such  claim  appearing 
to  be  without  merit. 

As  to  one  officer  of  a  corporation 
inducing  another  to  discharge  em- 
ployee, see  Denver  Public  Ware- 
house Co.  V.  Holloway,  34  Colo.  432; 
83  Pac.  131;  3  L.  R.  A.  N.  8.  696; 
114  Am.  8t.  Rep.  171   (1905). 

For  other  instances,  see  under  - 
43  as  to  blacklisting. 

s  For  instance,  act  of  Congress  of 
June  1, 1898  (30  SUt.  L.  428,  §  10), 
declaring  it  unlawful  to  "require 
any  employee,  or  any  person  seeking 
employment,  as  a  condition  of  such 
employment,  to  enter  into  an  agree- 
ment, either  written  or  verbal,  not 
to  become  or  remain  a  member  of 
any  labor  corporation,  association, 
or  organization,"  or  to  "threaten 
any  employee  with  loss  of  employ- 
ment," or  to  "unjustly  discriminate 
against  any  employee  because  of  his 
membership  in  such  a  labor  corpo- 
ration, association,  or  organization." 
For  similar  provisions,  see  Cal. 
Penal  Code,  §  679;  Colo.  R.  8. 
(1908),  §§  3925,  3926  (labor  organ- 
ization or  political  party) ;  Conn. 
G.  8.  (1902),  §  1297;  Idaho  Rev. 
Codes    (1908),   §   1456;    Bl.   R.  8. 


(Starr  ft  Curtis'  ed.,  1896),  p.  1315; 
Ind.  SUt  (Bums'  ed.,  1908),  § 
2683;  Kan.  G.  8.  (Dassler's  ed., 
1905),  §§  4039,  4040;  Mass.  R.  L. 
1902,  c.  106,  §  12;  Berry  v.  Donovan, 
188  Mass.  353,  360;  74  N.  £.  603, 
606;  5  L.  R.  A.  N.  8.  899,  905;  108 
Am.  St.  Rep.  499  (1905) ;  Minn.  R. 
L.  (1905),  §  5097;  Mo.  R.  8.  (1906), 
§§  2156-8;  Nev.  L.  1903,  c.  Ill;  N. 
J.  G.  8.  (1895),  p.  1905,  §§  45,  46; 
N.  Y.  Penal  Code,  §  171a;  Ohio  R. 
8.  ( Bates'  Ed.,  1906 ),  §  4364  ( —68 ) ; 
Okla.  L.  1907,  c.  53,  art.  2,  §  1; 
Oreg.  L.  1903,  p.  137  ("labor  or 
other  lawful  organization") ;  Pa.  3 
P.  &  L.  Dig.,  p.  252;  Wis.  Stat. 
(1898),  §  4466b;  L.  1899,  c.  332. 

By  Minn.  R.  L.  (1905),  §  1823, 
it  is  a  crime  to  "require  as  a  condi- 
tion precedent  to  employment,  any 
written  statement  as  to  the  partici- 
pation of  the  applicant  in  a  strike 
or  as  to  his  personal  record,  save  as 
to  his  conviction  of  a  public  offense, 
for  more  than  one  year  immediate- 
ly preceding  the  date  of  his  appli- 
cation therefor. 

By  N.  Y.  Penal  Code,  §  171b 
(added  by  L.  1903,  c.  349),  it  is 
a  crime  to  deprive  a  member  of  the 
national  guard  of  his  employment, 
or  prevent  his  being  employed  by 
himself  or  another  because  of  such 
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'^It  is  not  within  the  functions  of  government — at  least  in  the 
absence  of  contract  between  the  parties — to  compel  any  person 
in  the  course  of  his  business  and  against  his  will  to  accept  or 
retain  the  personal  services  of  another,  or  to  compel  any  person, 
against  his  will,  to  perform  personal  services  for  another.  The 
right  of  a  person  to  seU  his  labor  upon  such  terms  as  he  deems 
proper  is,  in  its  essence,  the  same  as  the  right  of  the  purchaser 
of  labor  to  prescribe  the  conditions  upon  which  he  will  accept 


membership.    To    like   effect^    Wia. 
L.    1907,  c.  462. 

For  illustrations  of  legislation  di- 
rected against  "coercing"  an  em- 
ployee to  deal  or  not  to  deal  with 
particular  persons,  see  Fla.  R.  S. 
(1906),  §§  3233-4;  Ind.  Stat. 
(Bums'  Ed.,  1908),  §§  8004-6;  Ky. 
Stat.  (1903),  §  2739A;  Common- 
wealth y.  Reinecke  Goal  Mining  Co., 
117  Ky.  885;  79  S.  W.  287  (1904) ; 
Mont.  Rev.  Codes  (1907),  §  8472; 
Nev.  L.  1903,  c.  124;  Ohio  R.  S. 
(Bates'  Ed.,  1906),  §  7016;  Oreg. 
L.  1907,  c.  192;  Tenn.  Code  (1896), 
§§  6879-86;  Tex.  L.  1903,  c.  63; 
UUh  Gomp.  Laws  (1907),  §  4487x 
25.  For  prohibitions  against  re- 
quiring employees  to  contribute  for 
particular  purposes^  see  Ind.  Stat. 
(Bums'  Ed.,  1908),  §  2681;  Mich. 
Comp.  Laws  (1897),  §§  1140O-3; 
Ohio  R.  S.  (Bates'  Ed.,  1906), 
§  3365  ( — ^20) ;  act  of  Ongress  of 
June  1,  1898  (30  SUt.  L.  428,  § 
10,  relating  to  carriers  engaged  in 
interstate  commerce) ;  against  re- 
quiring release  from  liability  for 
negligence,  Mont.  Const.,  art.  15, 
§16;  Rey.  Codes  (1907),  §§  5053, 
8676;  Ohio  R.  6.  (Bates'  Ed.,  1906), 
§§  3365  ( — ^20) ;  Wyom.  Const.,  art. 
19;  R.  S.  (1899),  §  2622;  act  of 
Congress  of  June  1,  1898,  supra. 
Compare  Mass.  L.,  1908,  c.  489. 

For  illustrations  of  legislation  di- 
rected ngainst  coercing  an  employee 


to  vote  in  a  particular  way,  see 
Ariz.  Penal  Code,  §§  42,  43;  Fla. 
R.  S.  (1906),  §§  3839^0;  Idaho 
Rev.  Codes  (1908),  §  6372;  Ind. 
Stat.  (Bums'  Ed.,  1908),  §  2578; 
Ky.  Stat.  (1903),  §§  1574A3;  Mass. 
R.  L.  (1902),  c  11,  §  414;  Mich. 
Comp.  Laws  (1897),  §  11452;  Nev. 
L.  1903,  c.  106;  N.  J.  L.  1906,  a 
206;  Oreg.  Codes,  etc.  (1901),  §§ 
1905-6;  S.  D.  Penal  Code,  §§  62,  83; 
Tenn.  Code  (1896),  §§  6884-6;  Wia. 
L..  1899,  c  330.  See  also  La.  R.  S. 
(Wolff's  Ed.,  1904),  §  902.  So  of 
coercing  not  to  accept  nomination 
for  office,  Wyom.  R.  S.  (1899),  § 
2523. 

By  Minn.  R.  L.  (1905),  §  5173, 
is  forbidden  requiring  employees  to 
surrender  ''any  natural  right  or  any 
right  or  privilege  of  citizenship." 

As  to  discharge  solely  on  account 
of  age,  see  Colo.  R.  S.  (1908),  § 
8927. 

By  Miss.  Const.,  §  191,  "the  legis- 
lature shall  provide  for  the  protec- 
tion of  the  employees  of  all  cor- 
porations doing  business  in  this 
State,  from  interference  with  their 
social,  dvil  or  political  rights  by 
said  corporations,  their  agents  or 
employees."  See  Code  (1906),  § 
905. 

As  to  discharge  because  of  being 
obliged  to  serve  as  juror,  see  36  Am. 
Law  Rev.  596  (1902). 
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such  labor  from  the  person  offering  to  sell  it  So  the  right  of 
the  employee  to  quit  the  service  of  the  employer^  for  whatever 
reason^  is  the  same  as  the  right  of  the  employer^  for  whatever 
reason,  to  dispense  with  the  services  of  such  employee.  •  •  • 
In  all  such  particulars  the  employer  and  the  employee  have 
equality  of  right,  and  any  legislation  that  disturbs  that  equality 
is  an  arbitrary  interference  with  the  liberty  of  contract  which 
no  government  can  legally  justify  in  a  free  land."  ^ 

§  40.    Legality  of  metiiods  of  inducing  to  enter  employments— 
As  compared  with  the  legality  of  methods  of  inducing  to  leave 


•  Adair  t.  U.  S.,  208  U.  S.  161, 
174;  28  Supm.  277,  280;  52  L.  Ed. 
436  (1908),  where  was  held  inyalid 
§  10  of  the  act  of  Congress  of  June 
1,  1808  (30  Stat.  L.  428),  supra. 
So  in  Gillespie  y.  People,  188  lU. 
176,  185;  58  N.  £.  1007,  1010;  52 
L.  R.  A.  283,  286;  80  Am.  St.  Rep. 
176  (1900),  as  to  111.  R.  S.  (Starr 
&  Curtis'  Ed.,  1896),  p.  1315,  supra, 
a  case  of  employment  by  the  day 
only.  So  in  Coffeyville  Vitrified 
Brick,  etc.,  Co.  v.  Perry,  69  Kan. 
297;  76  Pac.  848;  66  L.  R.  A.  185 
(1904),  as  to  Kan.  6.  S.  (Dassler's 
Ed.,  1905),  §§  4039^0,  supra.  So 
in  State  y.  Julow,  129  Mo.  163; 
81  S.  W.  781,  29  L.  R.  A.  257; 
50  Am.  St.  Rep.  443  (1895),  as  to 
Mo.  R.  S.  (1906),  §§  2156-8,  supra. 
So  in  Goldfield  Consol.  Mines  Co.  y. 
Goldfield  Miners'  Union,  159  Fed. 
500,  513  (C.  C.  NeY.,  1908),  as  to 
KcY.  L.  1903,  c.  Ill,  supra.  So 
in  People  y.  Marcus,  185  N.  Y. 
257;  77  N.  E.  1073;  7  L.  R.  A.  N. 
S.  282;  113  Am.  St.  Rep.  902 
(1906) ;  affirming  110  App.  D.  256; 
97  N.  Y.  Suppl.  322  (1905;  see  as 
to  whether  such  legislation  could  be 
made  to  apply  to  corporations,  in 
Yiew  of  reserved  power  to  amend 
and  alter  laws  applicable  thereto) 
of  N.  Y.  Penal  Code,  §  171a,  supra. 


So  in  State  y.  Bateman,  7  Ohio  N. 
P.  487  (Lucas  Com.  PI.,  1900),  of 
Ohio  R.  S.  (Bates'  Ed.,  1906),  § 
4364  (—68),  supra.  So  in  SUte 
ex  reL  y.  Kreutzberg,  114  Wis.  530; 

90  N.  W.  1098;   58  L.  R.  A.  748; 

91  Am.  St.  Rep.  934  (1902),  as  to 
Wis.  SUt.   (1898),  §  4466b,  supra. 

See  to  the  contrary,  DaYis  y. 
SUte,  30  Weekly  Law  Bui.  342 
(Hamilton  Co.,  Ohio  Com.  PL, 
1893). 

The  question  was  left  open  in 
State  Y.  Darlington,  153  Ind.  1 ;  63 
N.  E.  926  (1899),  where  an  indict- 
ment under  Ind.  Stat.  (Bums'  Ed., 
1908),  §  2683,  supra,  in  the  lan- 
guage of  the  statute  was  held  de- 
fectiYC  for  failure  to  show  in  what 
respect  the  employee  was  coerced. 

As  to  whether  such  legislation  is 
not  unconstitutional  as  class  legis- 
lation, see  State  y.  Julow;  State  v. 
Kreutzberg,  supra. 

In  Order  of  R.  R.  Telegraphers 
Y.  LouisYille  &  N.  R.  Co.,  148  Fed. 
437  (C.  C.  Ky.,  1906),  the  act  of 
Congress  of  June  1,  1898,  §  10  (30 
Stat.  L.  428,  relating  to  carriers  en- 
gaged in  interstate  commerce),  was 
held  unconstitutional  as  not  author- 
ized by  the  commerce  clause,  it  be- 
ing also  held  that  eYen  on  the  sup- 
position of  its  constitutionality,  re- 


90 


BELATION    OF   EMFLOTBS  AS    JUSTIFYING    INJUBT. 


or  refrain  from  entering  employment,  the  legality  of  methods  of 
inducing  to  enter  employment  has  been  but  little  discussed.  Of 
course,  forcible  or  violent  methods  are  clearly  illegaL  And 
doubtless  a  civil  liability  would  result  from  the  use  of  fraud 
or  deception  in  inducing  one  to  enter  employment  Out  of  the 
exigencies  produced  by  extensive  strikes  has  resulted  l^slation 
creating  (or  declaring)  civil  or  criminal  liability  or  both,  for 
such  fraud  or  deception.*^ 

§  41.  Malidons  intent^In  the  view  already  taken,  malice 
or  malicious  intent  should,  as  in  case  of  a  trade  competitor,  be 
entirely  ignored  as  a  test  of  the  legality  of  an  injury  by  an  em- 
ployer, though  there  is  observable  a  tendency  to  apply  such  test.^^ 


lief  thereunder  by  injunction  was 
not  allowable  on  the  application  of 
a  corporation  not  within  the  de- 
scription of  "any  employee  or  any 
person  seeking  employment." 

See  discussion  of  Adair  v.  U.  8., 
supra,  in  article  in  42  Am.  Law 
Rev.  161  (1908)  by  Richard  Olney. 

10  It  is  misrepresentation  as  to 
the  existence  or  non-existence  of  a 
strike  or  other  trouble  between  em- 
ployer and  employees,  that  is  com* 
monly  aimed  at  by  such  legislation, 
but  misrepresentation  as  to  other 
conditions  of  employment,  thus  com- 
pensation or  sanitaiy  conditions  is 
sometimes  specified.  See  Cal.  L. 
1903,  c.  229;  Mont.  Rev.  Codes 
(1007),  §§  8469-71;  Okhi.  L.  1907, 
c.  53,  art.  21,  §  3;  Oreg.  L.  1903, 
p.  193;  Tenn.  L.    1901,  c.  104. 

11  In  Heywood  v.  Tillson,  76  Me. 
225,  237;  46  Am.  Rep.  373,  381 
(1883),  the  refusal  of  an  employer 
to  employ  or  retain  in  his  service 
any  person  renting  specified  prem- 
ises, was  held  to  give  no  right  of 
action  to  the  owner  of  such  prem- 
ises, though  such  refusal  was 
through  malice  or  ill-will  to  such 
owner.    See  also  Jersey  City  Print- 


ing Co.  V.  Cassidy,  63  N.  J.  Eq. 
759,  761;  53  Atl.  230,  231    (1902). 

To  the  contrary,  however,  is  In- 
ternational Sl  6.  N.  Ry.  Co.  v. 
Greenwood,  2  Tex.  Civ.  App.  76; 
21  S.  W.  559  (1893),  where  an 
action  was  sustained  against  an  em- 
ployer for  discharging  employees  be- 
cause of  their  patronage  of  the 
plaintiff.  The  court  said:  "The 
employees  presumably  had  the  right 
to  eat  and  drink  where  they  chose, 
so  long  as  they  violated  no  contract 
with  their  employer,  and  performed 
their  service  well;  and  the  mali- 
cious use  of  such  moral  coercion 
upon  them  by  the  appellant  for  the 
purpose  of  injuring  appellee  was 
wrongful." 

To  the  same  effect,  Graham  v.  St. 
Charles  Street  R.  R.  Co.,  47  La. 
Ann.  214;  16  So.  806;  27  L.  R.  A. 
416;  49  Am.  St.  Rep.  366  (1896; 
see  §  33).  So  of  inducing  one's  em- 
ployees not  to  deal  with  the  plain- 
tiff, Chiatovich  v.  Hanchett,  88  Fed. 
873  (C.  C.  Nev.,  1898);  96  Fed. 
681  (C.  C.  Nev.,  1899).  But  in 
Payne  v.  Western  &  Atlantic  R.  R. 
Co.,  13  Lea  (Tenn.),  507;  49  Am. 
Rep.  666  (1884),  such  an  action  was 
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§  42.  Lockouts. — ^A  lockout  has  been  defined  as  ''a  refusal  on 
the  part  of  an  employer  to  furnish  work  to  his  employees  in  a 
body,  intended  as  a  means  of  coercion."  ^^  In  this  view  the  only 
difference  between  a  lockout  and  the  ordinary  case  of  refusal  to 
continue  to  employ  consists  in  the  number  of  the  employees  in- 
volved. The  right  to  refuse  to  continue  to  employ  being  clear, 
it  would  seem  to  follow  that  there  is  nothing  necessarily  at  least 
illegal  in  a  "lockout" 

§  43.  Blacklisting. — It  has  already  been  stated  that  inducing 
refusal  to  employ,  or  inducing  to  discharge  from  employment, 
is  merely  a  special  form  of  inducing  refusal  to  deal,  or  to  con- 
tinue to  deal.^^  So,  again,  it  would  seem  that  blacklisting  is 
properly  to  be  regarded  as  merely  a  special  form  of  inducing 
refusal  to  employ  or  inducing  to  discharge  from  employment. 
The  term  blacklisting,  however,  seems  to  have  especial  refer- 
ence to  the  action  of  a  combination  of  employers,  rather  than  to 


held  not  to  lie,  Heywood  v.  Tillson, 
supra,  being  followed.  It  was,  how- 
ever, in  International  &  G.  N.  Ry. 
Co.  Y.  Greenwood,  supra,  held  other- 
wise of  a  refusal  to  employ. 

In  Baker  v.  Metropolitan  Life  Ins. 
Co.,  64  S.  W.  913;  55  L.  R.  A.  271 
(Ct.  App.  Ky.,  1001),  the  right  to 
discharge  was  sustained  notwith- 
standing allegations  of  such  dis- 
charge being  in  pursuance  of  a  con- 
spiracy between  the  employer  and 
others. 

12  Century  Dictionary.  In  Ma- 
thews Y.  People,  202  111.  3S9,  308; 
67  N.  E.  28,  31;  63  L.  R.  A.  73,  77; 
95  Am.  St.  Rep.  241  (1003),  it  was 
defined  as  "the  closing  of  a  factory 
or  workshop  by  an  employer,  usual- 
ly in  order  to  bring  the  workmen  to 
satisfactory  terms  by  a  suspension 
of  wages."  See  Iron  Molders'  Un- 
ion Y.  Allis-Chalmers  Co.,  infra. 

There  is  a  dictum  in  Sinsheimer 
Y.  United  Garment  Workers,  77 
Hun,    216;    28    N.    Y.    Suppl.    321 


(1804),  that  the  combination  of 
employers  there  under  consideration 
"had  the  right  to  lock  out  all  opera- 
tiYes  connected  with  the  defend- 
ants' association  because  of  de- 
mands which  they  considered  un- 
just, made  by  the  defendants  upon 
one  of  their  number." 

Sinsheimer  y.  United  Garment 
Workers  was  cited  on  this  point  in 
City  Trust,  etc,  Co.  v.  Waldhauer, 
47  Misc.  7;  95  N.  Y.  Suppl.  222 
(Supm.  Ct.,  Tr.  T.,  1005),  in  sus- 
taining a  lockout  instituted  for  the 
purpose  of  obtaining  agreement  for 
settlement  of  differences  with  em- 
ployees by  arbitration.  See  N.  Y. 
Central  Iron  Works  y.  Brennan,  105 
N.  Y.  Suppl.  865  (Supm.  Ct.,  Sp. 
T.,  1007. 

As  to  the  right  to  lock  out  as 
"balanced  against"  the  right  to 
strike,  see  Iron  Molders'  Union  y. 
Allis-Chalmers  Co.,  162  Fed.  49;  C. 
C.  A.    (7th  C,  1908). 

18  See  §  38. 
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the  action  of  one  acting  singly.     It  has  been  aaid  to  have  ref- 
erence to  the  practice  of  one  employer  presenting  to  another  the 
names  of  employees  for  the  purpose  of  furnishing  information 
concerning  their  standing  as  employees.^*     But,  as  commonly 
xmderstood,  it  involves  more  than  this,  in  view  of  the  definition 
of  a  blacklist  as  '^a  list  of  persons  marked  out  for  special  avoid- 
ance, antagonism  or  enmity,  on  the  part  of  those  who  prepare  the 
list  or  those  among  whom  it  is  intended  to  circulate,"  said  to 
be  "most  usually  resorted  to  by  combined  employers,  who  ex- 
change lists  of  their  employees  who  go  on  strikes,  with  the  agree- 
ment that  none  of  them  will  employ  the  workmen  whose  names 
are  on  the  lists."  ^^     We  here  assume,  in  accordance  with  what 
has  already  been  stated,  that  it  is  necessary  that  there  exist  some 
special  relation  by  way  of  justification  of  blacklisting,  "at  any 
rate,  when  the  act  of  inducing  is  that  of  a  combination  as  dis- 
tinguished from  a  mere  individual,  and  committed  with  malice, 
that  is  malice  in  fact"  ^*     Now,  however  it  may  be  as  to  an 
existing  relation  of  employer  and  employee,  it  seems  not  so  clear 
that,  the  relation  having  terminated  (as  is  ordinarily  the  case  in 
blacklisting),  such  previously  existing  relation  necessarily  at 
least  constitutes  a  sufficient  justification.     There  has  been  much 
diversity  of  opinion  as  to  whether  blacklisting  is  legal  at  all,  or, 
if  so,  under  what  conditions.^^     It  seems  to  us  a  reasonable  view 

Instate  ex  reL  v.  Justus,  85 
Minn.  279;  88  N.  W.  759;  56  L.  R. 
A.  757;  89  Am.  St.  Rep.  550  (1902), 
where  it  was  under  consideration 
whether  the  word  as  used  in  the 
title  of  an  act  was  suggestive  of  the 
subject  matter  of  the  act,  which  was 
the  coercing  and  influencing  of  em- 
ployees by  their  employers. 

IS  Ck>gley  on  Strikes  and  Lodcouts, 
p.  293.  The  term  is  sometimes  used 
in  the  sense  of  hwfooiting.  See 
Quinn  v.  Leathem,  App.  Gas.  ( 1901 ) 
495,  518,  521,  and  note  18,  infra. 

See,  on  the  general  subject,  arti- 
cle in  40  Am.  Law  Rev.  196  (1906) 
by  J.  W.  Bryan. 


!•  See  §§  20,  38. 

IT  Blacklisting  as  defined  supra, 
was  held  actionable  in  Mattison 
T.  L.  S.  &  M.  S.  Ry.  Ck>.,  3 
Ohio  Dec.  526  (Lucas  Co.  C!om. 
PI.,  1895).  And  it  seems  to  have 
been  regarded  as  actionable  in 
Hundley  v.  Louisville  &  Nashville 
R.  R.  Cb.,  105  Ky.  162;  48  S.  W. 
429;  63  L.  R.  A.  289;  88  Am.  St. 
Rep.  298  (1898),  though  there  the 
action  was  held  not  maintainable, 
for  failure  to  show  that  the  plain- 
tiff had  sought  and  been  refused 
employment  by  reason  of  such 
blacklisting.  For  an  instance  of  a 
verdict  of  over  $21,000,  said  to  have 
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that  it  may  find  justification,  at  least  in  the  case  of  flagrant  mis- 
conduct of  an  employee,  the  interest  common  to  a  number  of  em- 


been  rendered  for  blacklisting,  see 
Ketcham  v.  Chicago  &  Northwest- 
em  Ry.  Ck>.,  33  Am.  Law  Kev.  563 
(1899). 

In  Blnmenthal  v.  Shaw,  77  Fed. 
954;  23  C.  G.  A.  590  (3d  C,  1897), 
was  sustained  an  action  against  & 
former  employer  for  preventing  the 
plaintiff  from  obtaining  employment 
elsewhere,  and  causing  his  dismissal 
from  places  where  he  had  procured 
work.  This  was  done  by  merely  re- 
questing that  he  be  not  employed, 
such  requests  being  complied  with  in 
pursuance  of  an  imderstanding 
among  a  number  of  such  employers 
not  to  employ  an  apprentice  be- 
longing to  another. 

But  in  Trimble  v.  Prudential  Life 
Ins.  Co.,  64  S.  W.  915  (Ct.  App. 
Ky.,  1901),  blacklisting  seems  to 
have  been  held  not  actionable.  Com- 
pare with  Baker  v.  Metropolitan 
Life  Ins.  Co.,  64  S.  W.  913;  55 
L.  R.  A.  271  (Ct.  App.  Ky.,  1901). 
So  it  was  held  not  actionable  in 
Jenkinson  v.  Nield,  8  Times  L.  R. 
540  (1892),  it  not  appearing  that 
"the  defendants  were  actuated  by 
any  other  motive  than  self-interest." 
This  on  the  ground  that  such  ac- 
tion was  within  the  limits  of  fair 
competition.  See  also,  as  to  liabil- 
ity for  blacklisting,  Bradley  v.  Pier- 
son,  148  Pa.  St.  502;  24  Atl.  65 
(1892). 

In  McDonald  v.  Illinois  Central 
R.  R.  Co.,  187  111.  529;  58  N.  £. 
463  (1900),  it  was  held  not  action- 
able for  a  number  of  railroad  cor- 
porations to  agree  that  any  em- 
ployee that  had  voluntarily  quit 
the  employ  of  any  of  such  corpora- 
tions during  a  certain  strike   (the 


American  Railway  Union  strike  of 
1894),  should  not  be  employed  by 
another  unless  he  could  produce  the 
"clearance"  or  "clearance  card"  in 
common  use  among  railroad  circles, 
and  commonly  called  by  railroad 
men  a  "clearance." 

In  Boyer  v.  Western  Union  Tel. 
Co.,  124  Fed.  246,  249  (C.  C.  Mo., 
1903),  it  was  held  not  unlawful  for 
an  employer,  having  discharged  em- 
ployees because  of  membership  in  a 
labor  union,  to  keep  a  book  showing 
that  they  were  discharged  for  that 
reason,  and  to  invite  inspection 
thereof  or  give  information  of  its 
contents.  See  also  Hebner  v.  Great 
Northern  Ry.  Co.,  78  Minn.  289;  80 
N.  W.  1128;  79  Am.  St.  Rep.  387 
(1899). 

Clearly  the  discharged  employee 
has  no  right  to  demand  a  clearance 
paper  or  certificate  of  good  charac- 
ter or  the  like.  See  Illinois  Cen- 
tral R.  R.  Co.  T.  Ely,  83  Miss.  519; 
35  So.  873  (1904).  Compare  as  to 
duty  imposed  by  custom  to  give  a 
"clearance  card/'  Cleveland,  C.  C. 
Sl  St.  Louis  Ry.  Co.  v.  Jenkins,  174 
111.  398;  51  N.  E.  811;  62  L.  R.  A. 
922;  66  Am.  St.  Rep.  296  (1898) ; 
Hundley  v.  Louisville  &  Nashville 
R.  R.  Co.,  supra;  N.  Y.,  Chicago  & 
St.  Louis  R.  R.  Co.  v.  Schaffer,  65 
Ohio  St.  414;  62  N.  E.  1036;  62 
L.  R.  A.  931;  87  Am.  St.  Rep.  628 
(1902). 

In  Willis  V.  Muscogee  Manuf.  Co., 
120  Ga.  597;  48  S.  E.  177  (1904), 
was  sustained  and  applied  an  agree- 
ment among  a  number  of  cotton 
manufacturers  to  require  employees 
to  fdve  a  certain  number  of  days' 
notice  before  leaving  employment,  to 
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plojers  to  protect  themselves  against  undesirable  employees  be- 
ing analogous  to  that  conmion  to  a  body  of  tradesmen  to  protect 


report  to  each  other  violations  of 
such  rule,  and  not  to 'employ  any 
person  thus  reported.  But  an  em- 
ployee was  held  to  have  a  right  of 
action  for  a  wrongful  report. 

As  to  liability  for  libeling  former 
employee,  also  as  to  sufficiency  of 
statement  of  cause  of  action  for 
preventing  him  from  obtaining  em- 
ployment or  retaining  it  when  se- 
cured, see  Wabash  R.  R.  Go.  v. 
Young,  162  Ind.  102;  60  N.  £.  1003; 
4  L.  R.  A.  N.  S.  1091  (1904).  See 
also,  as  to  liability  for  libeling 
former  employee,  Illinois  Central  R. 
R.  Co.  V.  Ely,  83  Miss.  519;  35 
So.  873  (1904) ;  Sheftall  v.  Central 
of  Georgia  Ry.  Co.,  123  Ga.  589; 
51  S.  £.  646  (1905). 

In  Bacon  v.  Michigan  Central  R. 
R.  Co.,  66  Mich.  166;  33  N.  W.  181 
(1887),  a  communication  from  a 
subordinate  to  a  superior  official  of 
a  railroad  corporation,  to  the  ef- 
fect that  an  employee  had  been  dis- 
charged for  stealing,  was  held  priv- 
ileged, but  held  also  that  the  ques- 
tion of  good  faith  in  making  such 
commimication  should  have  been  left 
to  the  juiy.  So  in  Missouri  Pacific 
Ry.  Co.  V.  Richmond,  73  Tex.  568; 
11  S.  W.  655;  4  L.  R.  A.  280;  15 
Am.  St.  Rep.  794  (1889),  was  held 
privileged  the  publication,  for  its 
own  use,  by  a  railroad  corporation 
having  many  thousand  employees,  of 
a  "discharge  list"  containing  state- 
ments of  the  causes  of  the  discharge 
of  employees,  such  alleged  cause  in 
the  case  under  consideration  being 
carelessness.  To  similar  effect,  Hunt 
V.  Great  Northern  Ry.  Co.,  2  Q.  B. 
(1891)   189. 

In  Missouri  Pacific  Ry.  Co.  v. 
Behee,   2   Tex.   Civ.   App.    107;    21 


S.  W.  384  (1893),  the  situation  was 
similar  to  that  involved  in  Missouri 
Pacific  Ry.  Co.  v.  Richmond,  but 
here  there  was  held  to  be  evidence 
of  malice  sufficient  to  create  a  lia- 
bility for  the  publication. 

In  Willner  v.  Silverman,  71  Atl. 
962  (Ct.  App.  Md.,  1909),  an  em- 
ployer was  held  liable  to  a  dis- 
charged employee  for  writing  a  let- 
ter to  an  association  of  such  em- 
ployers, one  of  the  rules  of  which 
was  that  an  employee  discharged  by 
one  member  should  be  refused  em- 
ployment by  all  the  others.  Such 
letter  contained  a  request  that  he 
be  "refused  employment  in  all  asso- 
ciation houses  in  which  he  may  ap- 
ply for  a  position."  Such  letter, 
which  was  circulated  among  the 
members  of  the  association,  waa 
said  by  the  court  not  to  state  the 
facts  of  the  case  with  entire  ac- 
curacy, and  to  furnish  some  evi- 
dence of  malice  on  the  part  of  the 
writer. 

See,  on  the  general  subject,  arti- 
cle in  42  Am.  Law  Reg.  N.  S.  802 
(1903)  by  R.  S.  Holland. 

As  to  injunction  against  black- 
listing, see  §  105. 

The  following  are  instances  of 
statutes  imposing  civil  or  criminal 
liability  (in  some  instances  both) 
for  blacklisting:  Ala.  Crim.  Code 
(1907),  §§  6398-9;  Ark.  L.,  1905, 
c.  214;  Colo.  R.  S.  (1908),  §§  396, 
397,  401,  402;  Conn.  G.  S.  (1902),  § 
1298;  Fla.  R.  S.  (1906),  §  2854; 
Ga.  Penal  Code  (1895),  §§  128r-134; 
Civil  Code  (1895),  §§  1873-8;  HI. 
R.  S.  (Starr  &  Custis'  Ed.,  1896), 
c.  38,  §  96;  Ind.  Stat.  (Bums'  Ed., 
1908),  §§  8007-8  (and  see  §  8009) ; 
Iowa  Code  (1897),  §§  5027-8;  Kan. 


BELATIOS^   OF   EMPLOYES  AS    JUSTIFYING   INJUBY. 


95 


themselves  against  delinquent  debtors,  which,  as  we  have  seen, 
has  been  regarded  as  sufficient  to  sustain  an  agreement  among 
the  members  of  such  a  body  ^^  not  to  deal  with  such  debtors. 


G.  S.  (Dasaler's  Ed^  1905),  §§  402S- 
9);  MiniL  R.  L.  (1905),  §  5097; 
Miss.  L.  1908,  c  93  (applicable  to 
telegraphers) ;  Mo.  R.  S.  (1906),  | 
2166;  Mont  Rev.  Codes  (1907), 
§§  1755-7  (see  also  §  8467);  Nev. 
L.  1905,  e.  150;  N.  D.  Rev.  C^odes 
(1905),  §  8773  (see  also  Ck>nst.,  § 
212);  Okla.  Stat  (1903),  §§  2658- 
9);  Or^.  L.  1903,  p.  137;  Tex. 
L.  1901,  c.  99;  L.  1907,  ts.  67; 
Utah  Comp.  Laws  (1907),  §§  1340, 
1341  (see  Const,  art  12,  §  19;  art. 
16,  §  4) ;  Va.  Code  (1904),  §  3657c; 
Wash.  L.  1899,  c.  23;  Wis.  Stat 
(1898),  §  4466b;  act  of  Congress 
of  June  1,  1898  (30  Stat  L.  428, 
§  10,  relating  to  carriers  engaged 
in  interstate  commerce). 

By  Minn.  R.  L.  (1905),  §  1822,  it 
is  unlawful  to  ''contrive  or  conspire 
to  prevent  any  person  from  obtain- 
ing or  holding  any  employment,  or 
discharge,  or  procure  or  attempt  to 
procure  the  discharge  of,  any  per- 
son from  employment,  by  reason  of 
hia  having  engaged  in  a  strike." 

By  Colo.  R.  S.  (1908),  §  401,  is 
excepted  the  case  of  a  former  em- 
ployer or  employee  ''imparting  a 
fair  and  unbiased  opinion  of  a  work- 
man's or  employer's  qualifications 
when  solicited  so  to  do,  by  a  later 
or  prospective  employer  of  such 
workman,  or  employee."  So  by  Nev. 
L.  1905,  c.  150,  supra,  is  excepted 
giving  in  writing  on  application 
from  a  discharged  employee,  or  one 
desiring  to  employ  him,  a  truthful 
statement  of  the  reason  for  dis- 
charge, such  statement  not  to  be 
used  as  the  cause  of  an  action  for 
libel. 


In  Wabash  R.  R.  Co.  v.  Toung, 
162  Ind.  102;  69  N.  E.  1003;  4  L. 
R.  A.  N.  S.  1091  (1904)  Ind.  SUt 
(Bums'  Ed.,  1908),  §  8008,  supra, 
was  on  constitutional  grounds  held 
inapplicable  to  an  employee  vol- 
untarily leaving  his  employment. 

By  Tex.  L.  1901,  c.  99,  §  4,  su- 
pra, "he  is  guilty  of  blacklisting 
who  places  or  causes  to  be  placed, 
the  name  of  any  discharged  em- 
ployee, or  any  employee  who  has 
voluntarily  left  the  service  of  any 
individual,  firm,  company  or  corpo- 
ration on  any  book  or  list,  or  pub- 
lishes it  in  any  newspaper,  periodi- 
cal, letter  or  circular,  with  the  in- 
tent to  prevent  said  employees  from 
securing  employment  of  any  kind 
with  any  other  person,  firm,  corpo- 
ration or  company,  either  in  a  pub- 
lic or  private  capacity."  See  also 
I  7,  for  prohibitions  against  inter- 
ference with  employment. 

In  State  ex  reL  v.  Justus,  85 
Minn.  279;  88  N.  W.  759;  56  L. 
R.  A.  757;  89  Am.  St.  Rep.  550 
(1902)  Minn.  L.  1895,  c.  174 
(now  §  5097,  supra),  was  sus- 
tained against  the  objection  that  the 
subject  was  not  expressed  in  the 
title;  that  the  act  was  class  legis- 
lation; that  the  natural  rights  of 
employees  were  violated,  the  court 
saying:  "It  is  the  purpose  of  this 
law  to  protect  employees  in  the  en- 
joyment of  those  natural  rights  and 
privileges  guaranteed  them  by  the 
constitution,  viz.,  the  right  to  sell 
their  labor  and  acquire  property 
thereby." 

IS  Compare  Western  Union  Tel. 
Co.  V.  Pritchett,  108  Ga.  411;  34  S. 
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§  44.  Boyoott  hj  employer.— Boycotts  by  employers  are  in- 
frequent as  compared  with  boycotts  by  employees  or  trade  com- 
petitors. There  seems  no  reason  to  think,  however,  that  their 
legality  is  to  be  tested  by  rules  essentially  distinct  from  those 
already  considered.  It  seems  a  reasonable  view  that,  at  least 
under  certain  conditions,  a  boycott  by  an  employer  is  sustain- 
able as  a  natural  incident  or  outgrowth  of  the  relation  of  em- 
ployer. ^* 


£.  216  (1S99),  where,  though  the 
act  in  question  was  called  "black- 
listing/' it  seems  rather  referable 
to  the  class  of  cases  considered  in 
§  21,  involving  the  action  of  a  body 
of  tradesmen  in  protecting  them- 
selves against  delinquent  debtors. 

i»Thus,  in  Ck>te  v.  Murphy,  159 
Pa.  St.  420,  430;  28  Atl.  190,  193; 
23  L.  R.  A.  135,  138;  39  Am.  St. 
Rep.  686  (1894),  an  action  by  a 
dealer  in  building  materials  was 
held  not  to  lie  against  an  assoda^ 
tion  of  persons  engaged  in  the  busi- 
ness of  contracting  and  building,  for 
inducing  dealers  in  building  materi- 
als not  to  sell  to  the  plaintiff.  The 
ground  of  this  action  of  the  asso- 
ciation was  that  the  plaintiff  had 
conceded  the  demands  of  work- 
men engaged  in  a  general  strike  in 
the  building  trades.  The  court,  con- 
sidering it  necessary  to  show  the 
legality  of  the  relation,  after  draw- 
ing a  distinction  between  the  rate  of 
wages  as  fixed  by  the  law  of  supply 
and  demand  in  the  absence  of  com- 
bination, and  the  rate  as  fixed  by  a 
combination  of  workmen,  justified 
the  defendants'  acts  on  the  ground 
thus  stated:  'The  combination  of 
the  employers  was  not  to  interfere 
with  the  price  of  labor  as  deter- 


mined by  the  common-law  theory, 
but  to  defend  themselves  against  a 
demand  made  altogether  regardless 
of  the  price  as  regulated  by  the 
supply."  To  similar  effect  is  Bu- 
chanan V.  Kerr,  159  Pa.  St.  433;  28 
Atl.  195  (1894). 

On  the  other  hand,  in  Ghiatovich 
▼.  Hanchett,  88  Fed.  873  (G.  C. 
Nev.,  1898),  it  was  held  actionable 
to  induce  the  defendants'  employees 
to  refuse  to  deal  with  the  pktintiff, 
by  means  of  a  published  notice  stat- 
ing that  the  plaintiff  "entertained 
feelings  of  animosity"  for  the  de- 
fendants, that  ''his  actions  had  tend- 
ed to  interfere  with  their  business," 
that  "his  expressed  intentions  were 
to  hinder  and  embarrass  them  still 
further,"  that  "his  interests  are  so 
antagonistic  to  ours — ^his  purpose  is 
so  manifestly  hostile — ^that  those 
who  favor  him  cannot  complain  if 
we  consider  them  as  equally  un- 
friendly to  us."  Otherwise  what 
was  the  relation  between  the  plain- 
tiff and  the  defendant  does  not  ap- 
pear. Further  decision  to  the  same 
effect  in  96  Fed.  681  (G.  C.  Nev., 
1899).  Affirmed  as  Hanchett  v. 
Cniiatovich,  101  Fed.  742;  41  C.  C. 
A.  648  (9th  0.,  1900). 


CHAPTER  IX 

SSLATION   OF  EMPLOYES  AS    JUSTIFYING  INJITBY 

§  45.  Relation  of  employee  as  justifjriiig  injury. 

46.  Solidarity  of  interest  as  justifying  injury  by  employee. 

47.  Refusal  to  enter  or  continue  in  employment. 

48.  Quitting  employment  in  violation  of  contract  relation. 

49.  Malicious  intent. 

50.  Criminal  liability  for  Injury  done  in  pursuance  of  combination. 

51.  Civil  liability  for  injury  done  in  pursuance  of  combination. 

52.  Labor   (or  trade)  unions. 

53.  Combinations  to  increase  wages. 

54.  The  "closed  shop." 

55.  Definition  of  strike. 

56.  Strike  as  excuse  for  nonperformance  of  contract. 

57.  Strike    whether  illegal  apart  from  acts  of  violence,  or  acts  pro- 

ducing fear  of  violence. 

58.  Sympathetic  strike. 

59.  Strike  whether  illegal  because  of  malicious  intent. 

60.  Strike    whether  illegal  because  of  intent  to  procure  discharge  of 

employee. 

61.  Inducing  refusal  to  deal. 

62.  Boycott  by  employee. 

63.  Solidarity  of  interest  as  justifying  boycott;  secondary  boycott. 

64.  Inducing  breach  of  contract. 

65.  Inducing  to  refuse  to  continue  in  employment,  i.  e.,  to  quit  em- 

ployment. 

66.  Inducing  to  refuse  to  enter  or  re-enter  employment. 

67.  Inducing  to  quit  employment  in  violation  of  contract  to  serve. 

68.  Relation  of  employee  as  justifying  inducing  to  quit  employment. 

69.  Combination  to  induce  to  quit  employment. 

70.  Criminal  liability  for  combination  to  induce  to  quit  employment. 

71.  Inducing  discharge  from  employment. 

72.  Relation  of  employee  as  justifying  inducing  discharge  from  em- 

ployment. 

§  45.  Belation  of  employee  as  justifying  injury. — ^What  has 
already  been  said  with  reference  to  the  relation  of  employer  as 
justifying  injury  to  another,  may  be  applied  to  the  relation  of 
employee^  so  that,  to  repeat,  the  existence  of  the  relation  to  an- 
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other  as  employee  justifies  acts  that  are  the  natural  incident  or 
outgrowth  of  such  relation,  whether  or  not  done  with  the  direct 
intent  to  injure  the  employer.  That  is  to  say,  the  same  test  is 
applicable  to  the  relations  of  employer  and  employee  as  to  that 
of  trade  competitor.  "The  contest  between  them  is  only  com- 
petition on  a  wide  basis."  ^  *  It  would  seem,  however,  that  the 
courts  generally  have  hardly  aa  yet  advanced  to  that  position.^ 


iL.  D.  Willcut  &  Sons  Co.  v. 
Driscoll,  200  Mass.  100,  125;  85  N. 
E.  897,  904  (1908).  As  to  dis- 
tinction between  "the  general  rela- 
tion of  employer  and  employee,"  and 
such  reUtion  pending  a  strike  or 
lockout,  see  Iron  Holders'  Union  v. 
Allis-Chalmers  Ck>.,  infra. 

>This  seems,  however,  to  have 
been  clearly  understood  by  Holmes, 
J.,  who,  in  his  dissenting  opinion  in 
Vegelahn  v.  Guntner,  167  Mass.  92, 
107;  44  N.  E.  1077,  1081;  35  L. 
R.  A.  722,  727;  57  Am.  St.  Rep. 
443  (1896),  said:  "I  have  seen 
the  suggestion  made  that  the  con- 
flict between  employers  and  employ- 
ed is  not  competition.  But  I  ven- 
ture to  assume  that  none  of  my 
brethren  would  rely  on  that  sug- 
gestion. If  the  policy  on  which  our 
law  is  founded  is  too  narrowly  ex- 
pressed in  the  term  'free  competi- 
tion,' we  may  substitute  'free  strug- 
gle for  life.'  Certainly  the  policy  is 
not  limited  to  struggles  between 
persons  of  the  same  class  competing 
for  the  same  end.  It  applies  to  all 
conflicts  of  temporal  interests."  So 
in  Allen  v.  Flood,  App.  Cas.  (1898), 
1,  where  the  court,  admitting,  for 
the  sake  of  argument,  that  the  doc- 
trine is  confined  to  mere  "acts  which 
are  done  in  furtherance  of  trade 
competition,"  applied  it  to  inducing 
the  discharge  of  fellow-employees, 
saying  (p.  141) :  'Why  is  not  the 
present  case  within  it?    What  was 


the  object  of  the  defendant  and  the 
workmen  he  represented  but  to  as- 
sist themselves  in  their  competition 
with  the  shipwrights?  A  man  is 
entitled  to  take  steps  to  compete  to 
the  best  advantage  in  the  employ- 
ment of  his  labor,  and  to  shut  out, 
if  he  can,  what  he  regards  as  un- 
fair competition,  just  as  much  as  if 
he  was  carrying  on  the  business  of 
a  shipowner."  So  it  was  said  by 
Lord  Shand  (p.  164) :  "The  case 
was  one  of  competition  in  labor, 
which  in  my  opinion  is  in  all  essen- 
tials analogous  to  competition  in 
trade,  and  to  which  the  same  prin- 
ciples must  apply."  See  also  p. 
167;  MiUs  v.  U.  S.  Printing  O).,  99 
App.  D.  605,  611;  91  N.  Y.  Suppl. 
185,  189  (1904);  Pickett  v.  Walsh, 
192  Mass.  572,  583;  78  N.  £.  753, 
758;  6  L.  R.  A.  N.  S.  1067,  1078; 
116  Am.  St.  Rep.  272  (1906) ;  Park- 
inson v.  Building  Trades  Council, 
98  Pac.  1027,  1038  (Supm.  Ct.  Gal., 
1908) ;  Iron  Molders*  Union  v.  Al- 
lis-Clialmers  Co.,  166  Fed.  45  (C. 
C.  A.,  7th  C,  1908);  dissent- 
ing opinion  of  Caldwell,  J.,  in  Hop- 
kins V.  Ozley  Stave  Co.,  83  Fed. 
912,  396;  28  C.  C.  A.  99,  123  (8th 
C,  1897). 

Rich  in  suggestion  is  the  article  in 
19  Law  Quart.  Rev.  37,  182  (1903) 
by  D.  R.  Chalmers-  Hunt.  See  also 
articles  in  16  Harv.  Law  Rev.  236 
(1902-3)   by  E.  F.  McClennen;  20 
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In  a  dual  sense  an  employee  may  be  regarded  as  a  competitor ; 
that  is,  with  other  employees  as  well  as  with  his  employer.^  It 
will  be  seen  hereafter  that  there  is  considerable  diversity  of  opin- 


Id.  253,  345,  428    (1907)    by  Jere- 
miah Smith. 

On    the    other    hand,    in    Barr 
V.    Essex    IVades    Council,    63    X. 
J.  Eq.   101,  124;   30  Atl.  881,  889 
(1894),  where  an  injunction  was  al- 
lowed against  a  boycott  of  a  news- 
paper bj  a  number  of  labor  unions, 
affiliated  in  a  society  or  represent- 
ative  body   known   as    the   ''Essex 
Trades   Council"    (the  members  of 
only  one  of  which  had  any  griev- 
ance against  the  complainant,  the 
action  of  the  others  being  sympa- 
thetic), against  the  objection  that 
the  Council  was  a  business  institu- 
tion, and  that  what  it  had  done 
had  been  in  prosecution  of  its  busi- 
ness, the  court,  after  expressly  dis- 
tinguishing   Mogul    S.    S.    Co.    V. 
McGregor   (see  §  31)  as  a  case  of 
competition     between     parties     en- 
gaged   in    the    same    character    of 
hu9ine88,  said:     "Neither  does  the 
claim  of  the  Essex  Trades  Council 
that   it    hi   a    business   institution 
stand  on  any  firmer  ground.    The 
only  element  of  business  which  it 
is  engaged  in,  would  appear  from 
the  facts  to  be  the  furnishing  to 
tradesmen  of    printed   cards   certi- 
fying that  they  are  proper  persons 
for  the  members  of  trades  unions 
to  deal  with,   suitable  to   be   dis- 
played   in    conspicuous    places    in 
such  tradesmen's  places  of  business. 
This  was  supplemented  by  the  is- 
sue, under  date  of  March  31,  1894, 
of  the  small   pocket  pamphlet   en- 
titled  'The   Fair   List  of   Newark, 
N.   J./  containing  the  names   and 
addresses  of  tradesmen  and  persons 
in  business  in  Newark,  with  items 


of  information  and  advice.  Why 
this  is  called  a  business  does  not 
appear.  It  is  not  stated  that  any 
compensation  is  either  required  or 
received  by  the  trades  council  from 
the  trades  people  for  granting  or 
continuing  those  indorsements;  but 
whether  this  is  so  or  not,  it  is  in 
no  sense  a  competing  business  with 
the  publication  of  a  daily  news- 
paper." 

Similarly  ia  George  Jonas  Glass 
Co.  V.  Glass  Bottle  Blowers'  Assoc., 
66  Atl.  963  (Ct.  Ch.  N.  J.,  1907), 
in  allowing  relief  against  picketing 
conducted  in  furtherance  of  strike 
instituted  for  purpose  of  compelling 
employment  of  union  labor  only, 
was  disallowed  the  claim  that  those 
engaged  in  picketing  were  "competi- 
tors of  the  complainant  in  the  labor 
market,  and,  being  such,  had  the 
right  to  take  from  it  all  laborers 
that  they  can  persuade  to  leave  it, 
or  refrain  from  entering  its  em- 
ploy." To  like  effect,  Barnes  v. 
Typograpl^ical  Union,  232  III.  424, 
431;  83  N.  E.  940,  943;  14  L.  R.  A. 
N.  S.  1018,  1021   (1908). 

In  nearly  every  State  statutory 
provision  is  made  for  the  arbitration 
of  disputes  between  employer  and 
employee.  For  decisions  thereun- 
der, see  §  36. 

*  Such  distinction  was  noted  in 
Berry  v.  Donovan,  188  Mass.  363; 
74  N.  E.  603;  5  L.  R.  A.  N.  S. 
899;  108  Am.  St.  Rep.  499  (1906), 
where  procuring  the  discharge  of  an 
employee  because  of  his  refusal  to 
become  a  member  of  a  trade  union 
was  held  unjustifiable  in  either 
view. 
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ion  as  to  when  acts  are  the  natural  incident  or  outgrowth  of  the 
relation  of  employee,  thus  notably  when  a  strike  or  a  boycott 
with  intent  to  procure  the  discharge  of  an  employee  is  justified 
as  the  natural  incident  or  outgrowth  of  such  relation. 

§  46.     Solidarity  of  interest  as  jnitifying  injury  by  employee. 

— Conceding,  however,  that  the  relation  of  employee  justifies 
an  injury  done  by  him  to  his  immediate  employer,  how  far  does 
it  justify  one  done,  not  to  such  employer,  but  to  an  employer  of 
those  having  what  we  may  call  '^solidarity  of  interest"  with 
him,  thus,  where  they  are  engaged  in  the  same  general  occupa- 
tion or  are  members  of  the  same  organization.  For  instance, 
the  employees  in  an  iron  mill  engage  in  a  dispute  with  their  em- 
ployer, and  lawfully,  as  we  here  assume,  employ  the  boycott 
as  a  weapon.  Is  it  likewise  lawful  for  other  members  of  a 
union,  say  of  all  employees  in  iron  mills  throughout  the  coun- 
try, to  intervene  in  this  particular  dispute  and  boycott  this  par- 
ticular employer,  though,  apart  from  their  relation  as  members 
of  this  union,  having  no  dispute  with  this  employer  or  any  other 
employer?  Thus  far  it  would  seem  that  the  judicial  mind  has 
not  risen  to  the  point  of  regarding  this  solidarity  of  interest  as 
sufficient  to  justify  an  injury  by  an  employee.*  It  would  seem, 
however,  that  the  subject  deserves  a  fuller  examination  before 
the  law  on  this  subject  is  allowed  to  be  settled  in  the  lines  thus 


4  That,  however,  there  is  a  tend- 
ency in  that  direction  appears  from 
Allen  V.  Flood,  App.  Caa.  (189S)  1, 
where  the  court  said  (p.  132) : 
"The  object  which  the  defendant 
and  those  whom  he  represented  had 
in  view  throughout  was  what  they 
believed  to  be  the  iniereat  of  the 
eiasa  to  which  they  belonged;  the 
step  taken  was  a  means  to  that 
end."    See  also  p.  163. 

See  also,  as  to  the  solidarity  of 
interest  of  employees,  the  vigorous 
argument  of  Caldwell,  J.,  dissenting 
in  Hopkins  v.  Oxley  Stave  Co.,  83 
Fed.  912,  936;  28  C.  C.  A.  99,  122 
(8th  C,   1897). 


See  as  to  sympathetic  strikes,  § 
58. 

There  may  have  been  a  failure  to 
sufficiently  recognize  the  doctrine  of 
solidarity  of  interest  in  Reinecke 
Coal  Mining  Co.  v.  Wood,  112  Fed. 
477  (C.  C.  Ky.,  1901),  where  though 
acts  or  threatened  acts  of  violence 
seem  a  sufficient  ground  for  the  re* 
lief  granted,  the  court  seem  to  have 
been  somewhat  influenced  by  the  cir- 
cumstance that  such  were  acts  of 
members  of  a  labor  organization, 
who,  for  the  purpose  of  maintaining 
their  own  wages  according  to  a  cer- 
tain scale,  sought  by  the  acts  thus 
held  illegal,  to  compel  certain  em- 
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far  tentatively  established,  especially  as  in  somewhat  analogous 
cases  solidarity  of  interest  has  been  recognized  as  constituting 
such  a  sufficient  basis.^ 

§  47.  Befusal  to  enter  or  continue  in  employment. — Of  course, 
it  hardly  needs  stating  that  as  a  rule  there  is  nothing  illegal  in 
refusing  to  enter  the  employment  of  another.  And  the  right  of 
a  single  individual,  apart  from  contractual  relations,^  to  quit 
his  employment,  that  is,  to  discontinue  working  for  a  particular 
employer,  seems  never  to  have  been  seriously  questioned.'' 
Whether  this  right  to  qxdt  equally  exists  in  case  of  a  combination 
to  so  quit  will  hereafter  be  considered 


ployees  employed  in  a  distant  region 
and  hy  other  employers  to  join  such 
oiganization  and  thereafter  to  strike 
for  wages  according  to  such  scale. 
In  Foster  y.  Retail  Clerks'  Pro- 
tective Assoc.,  30  Misc.  48,  65;  78 
N.  T.  Suppl.  860,  866  (Supm.  Ct, 
Sp.  T.,  1002),  where  there  was  held 
to  be  nothing  illegal  in  a  mere  boy- 
cott instituted  because  of  the  re- 
fusal of  employers  to  conform  to 
certain  requirements  as  to  wages 
and  working  hours,  those  institut- 
ing it  were  said  not  to  have  suffi- 
cient interest  in  the  result  to  jus- 
tify their  act  if  it  required  justifi- 
cation, they  being  neither  employ- 
ees of  such  employer  nor  members 
of  the  same  union  with  their  em- 
ployees (a  ''retail  clerks' ''  union), 
though  members  of  another  (a  '^boot 
and  shoe  workers'  union")  and  ob- 
viously "engaged  in  a  different  oc- 
cupation." 

In  the  English  Trade  Disputes 
Act  of  1906,  by  which  certain  acts 
done  "in  contemplation  or  further- 
ance of  a  trade  dispute,"  are  not 
actionable,  it  is  thus  proTided:  "In 
this  act  and  in  the  Conspiracy  and 
Protection  of  Property  Act,  1875, 
the  expression  'trade  dispute'  means 
any  dispute  between  employers  and 


workmen,  or  between  workmen  and 
workmen,  which  is  connected  with 
the  employment  or  non-employment, 
or  the  terms  of  the  employment,  or 
with  the  conditions  of  labour,  of 
any  person^  and  the  expression 
'workmen'  means  all  persons  em- 
ployed in  trade  or  industry,  whether 
or  not  in  the  employment  of  the  em- 
ployer, ioith  whom  a  trade  dispute 
arises,'* 

See  on  the  general  subject,  article 
in  20  Hary.  Law.  Rev.  253,  345,  428 
(1907)  by  Jeremiah  Smith. 

BThus,  the  interest  of  a  number 
of  tradesmen  to  protect  themselves 
against  delinquent  debtors,  and  the 
interest  of  a  number  of  employers 
in  a  contest  with  employees.  See 
§§  21,  43. 

•  See  §  48. 

7  See  Barr  y.  Essex  Trades  Coun- 
cil, 63  N.  J.  Eq.  101,  114;  30  Atl. 
881,  885  (1894) ;  Jersey  City  Print- 
ing Co.  Y.  Cassidy,  63  N.  J.  Eq. 
759,  761;  53  Atl.  230,  231  (1902)  ; 
Clemmitt  v.  Watson,  14  Ind.  App. 
38;  42  N.  E.  367  (1895) ;  National 
Protective  Assoc,  v.  Cumming,  170 
N.  Y.  315,  320;  63  N.  E.  369;  58 
L.  R.  A.  135,  138;  88  Am.  St.  Rep. 
648   (1902). 

The  provisions  of  111.  R.  S.  (Starr 
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§  48.  Quitting  employment  in  violation  of  contraot  rela- 
tion.— Of  course,  the  quitting  of  employment  may  be  illegal  as  in 
violation  of  an  express  contract  of  employment  for  a  specified 
period.^     Furthermore,  the  idea  has  been  advanced  that  the  na*  j 

criminal  prosecution  for  lofls  of  life 
or  limb  by  passengers  or  others,  di- 
rectly resulting  from  his  abandon- 
ing his  post  at  a  time  when  care 
and  watchfulness  were  required 
upon  Ms  part  in  the  discharge  of  a 
duty  he  had  undertaken  to  perform." 
Such  liability  has  indeed,  in  some 
cases  been  declared  by  statute. 

Thus,  by  N.  Y.  Penal  Code,  §  678, 
it  is  a  crime  to  ''wilfully  and  ma- 
liciously, either  alone  or  in  combina- 
tion with  others,  break  a  contract 
of  service  or  hiring,  knowing,  or 
having  reasonable  cause  to  believe, 
that  the  probable  consequence  of  his 
so  doing  will  be  to  endanger  humaa 
life,  or  to  cause  grievous  -bodily  in- 
jury, or  to  expose  valuable  property 
to  destruction  or  serious  injury." 

In  Adair  v.  U.  S.,  208  U.  S.  161, 
176;  28  Supm.  277,  281;  52  L.  Ed. 
436  (1908),  it  was  regarded  unnec- 
essary to  determine  whether  "in  the 
case  of  a  labor  contract  between  an 
employer  engaged  in  interstate  com- 
merce and  his  employee.  Congress 
could  make  it  a  crime  for  either 
party  without  sufficient  or  just  ex- 
cuse or  notice  to  disregard  the  terms 
of  such  contract  or  to  refuse  to 
perform  it." 

In  several  instances  it  is  made  a 
crime  for  a  railroad  employee  to 
abandon  a  locomotive  engine  else- 
where than  at  the  regular  destina- 
tion. Thus  in  111.  R.  8.  (Starr  & 
Curtis'  Ed.,  1806),  c.  114,  §  128; 
Kan.  O.  S.  (Dasslers'  Ed.,  1005),  § 
2480.  So  by  Del.  R.  S.  (1893),  p. 
928;  N.  J.  L.  1903,  c.  257,  §  62; 
Pa.  2  P.  &  L.  Dig.,  p.  3954.    So  by 


k  Curtis'  Ed.,  1896),  p.  3297, 
129,  130,  against  obstructing  and 
impeding  railroad  business,  are  by 
§  131  not  to  be  "construed  to  apply 
to  cases  of  persons  voluntarily  quit- 
ting the  employment  of  any  rail- 
road company,  or  such  other  cor- 
poration, firm  or  individual,  whether 
by  concert  of  action  or  otherwise* 
except  as  is  provided  in  §  128"  (as 
to  which  see  §  48) ;  Kan.  G.  S. 
(Dassler's  Ed.,  1905) ,  §§  2480-3,  are 
the  same  as  §§  129-131,  supra,  re- 
spectively. To  similar  effect,  Ky. 
Stat.  (1903),  c  32,  §  802;  Miss. 
Code  (1906), §  1345. 

•  See  Commonwealth  v.  Hunt,  4 
Mete.  (Mass.)  Ill,  130;  38  Am. 
Dec.  346,  355  (1842);  Reynolds  v. 
Davis,  198  Mass.  294;  84N.E.457; 
17  L.  R.  A.  N.  S.  162  (1908); 
Eden  v.  Silberberg,  89  App.  D. 
259;  85  N.  Y.  SuppL  781  (1903). 
It  was  indeed  said  in  Delaware,  L. 
&  W.  R.  Co.  V.  Switchmen's  Union, 
158  Fed.  541  (C.  C.  N.  Y.,  1907), 
to  have  been  "held"  that  "workmen 
may  strike  or  quit  their  employment 
ad  libitum  .  .  •  singly  or  in 
concert,  even  though  it  be  in  viola- 
tion of  their  eervice  contract,**  But 
this  seems  to  have  been  said  with 
reference  to  the  question  of  an  in- 
junction being  a  proper  remedy  in 
such  case. 

In  Arthur  v.  Oakes,  63  Fed.  310, 
317;  11  C.  C.  A.  209,  216;  25  L. 
R.  A.  414,  424  (7th  Cir.,  1894),  it 
was  intimated  that,  in  case  of  a 
breach  by  an  employee  of  his  con- 
tract of  employment,  he  might  be 
liable,  "in  some  states  of  case,  to 
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ture  of  the  employment  may  create  an  implied  agreement  not 
to  quit^  at  least^  without  reasonable  notice,^  but  this  exception 
to  the  doctrine  remains  to  become  generally  established 


Conn.  G.  S.  (1902),  §  1203,  to  "un- 
lawfully, maliciously  and  in  viola- 
tion of  one's  duty  or  contract,  un- 
necessarily  abandon  any  locomotive, 
car,  or  train  of  cars,  or  street  rail- 
way car/'  To  similar  effect.  Me. 
R.  a  (1903),  c.  124,  §§  6,  7. 

By  La.  R.  S.  (Wolff's  Ed.,  1904), 
p.  993,  it  is  a  crime  to  'Vilfully 
violate  a  contract  of  labor  upon  the 
faith  of  which  money  or  goods  have 
been  advanced,  and'  without  first 
tendering  to  the  person  from  whom 
said  money  or  goods  was  obtained, 
the  amount  of  money  or  value  of 
the  goods";  also  to  entice  away  a 
laborer  under  such  contract. 

To  similar  effect,  S.  C.  Crim.  Code 
(1902),  §  357.  See  also,  Ala. 
Crim.  Code  (1907),  §  6845,  and  L. 
1901,  c  483,  which  was  held  un- 
constitutional in  the  Peonage  Cases, 
123  Fed.  671,  684  (D.  C.  Ala., 
1903);  Toney  v.  State,  141  Ala. 
120;  37  So.  332;  67  L.  K.  A.  286; 
109  Am.  St.  Rep.  23  (1904).  See 
Tiedeman's  State  &  Federal  Con- 
trol of  Persons  k  Property,  §  104. 

9  This  doctrine  was  applied  in 
Toledo,  Ann  Arbor,  etc.,  Ry.  Co.  v. 
Pennsylvania  Co.,  64  Fed.  746,  752; 
19  L.  R.  A.  395,  399  (C.  C.  Ohio, 
1893),  where  it  was  said  of  railroad 
employees  (in  this  particular  case, 
a  locomotive  engineer),  after  re- 
ferring to  their  presumed  knowl- 
edge of  the  duty  of  their  employ- 
ers, both  under  the  Interstate  Com- 
merce Law  and  an  order  of  the 
court,  to  receive  and  haul  interstate 
freight:  ''An  implied  obligation 
was  therefore  assumed  by  the  em- 
ployees, upon  accepting  service  un- 


der such  conditions,  that  they 
would  perform  their  duties  in  such 
manner  as  to  enable  it  not  only  to 
discharge  its  obligations  faithfully, 
but  also  to  protect  it  against  ir- 
reparable losses  and  injuries  and 
excessive  damages  by  any  acts  of 
omission  on  their  part.  One  of 
these  implied  conditions  on  their  be- 
half was  that  they  would  not  leave 
its  service  or  refuse  to  perform  their 
duties  under  circumstances  when 
such  neglect  on  their  part  would 
imperil  lives  committed  to  its 
care,  or  the  destruction  of  property 
involving  irreparable  loss  and  in- 
jury, or  visit  upon  it  severe  penal- 
ties. In  ordinaiy  conditions,  as  be- 
tween employer  and  employee,  the 
privilege  of  the  latter  to  quit  the 
former's  service  at  his  option  can- 
not be  prevented  by  restraint  or 
force.  The  remedy  for  breach  of 
contract  may  follow  to  the  employ- 
er, but  the  employee  has  it  in  his 
power  to  arbitrarily  terminate  the 
relations  and  abide  the  conse- 
quences. But  these  relative  rights 
and  powers  may  become  quite  dif- 
ferent in  the  case  of  the  employees 
of  a  great  public  corporation 
charged  by  the  law  with  certain 
great  trusts  and  duties  to  the  pub- 
lic/' See  also  Arthur  y.  Oakes,  63 
Fed.  310,  318;  11  C.  C.  A.  209,  218; 
25  L.  R.  A.  414,  426  (7th  C,  1894). 
As  to  statutes  imposing  obliga- 
tion upon  employer  to  give  notice 
of  intention  to  discharge  in  case  of 
obligation  resting  upon  employee  to 
give  notice  of  intention  to  quit  em- 
ployment, see  §  37. 
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§  49.  Malidons  intent. — ^In  the  view  already  taken  malice  or 
malicious  intent,  that  is,  malice  in  fact,  as  distinmiished  from 
malice  in  law,  should,  as  in  case  of  a  trade  competitor  and  of  an 
employer,  be  entirely  ignored  as  a  test  of  the  legality  of  an  in- 
jury by  an  employee,*^  though  there  is  observable  a  tendency 
to  apply  such  test,  as  will  be  seen  in  considering  the  cases  of 
strikes,  and  of  boycotts  by  employees. 

§  50.     Criminal  liability  for  injury  done  in  pursoance  of  eom- 

bination«— A  conspiracy  being,  as  already  seen,  merely  "a  com- 
bination of  two  or  more  persons  by  some  concerted  action,  to  ac- 
complish some  criminal  or  lawful  purpose  or  to  accomplish  some 
purpose  not  in  itself  criminal  or  unlawful  by  criminal  or  unlaw- 
ful means/'  it  follows  that  an  injury  done  by  an  employee  pro- 
duces no  criminal  liability  merely  because  of  being  done  in  pur- 
suance of  a  combination  to  do  such  act,  that  is,  of  course,  in  the 
absence  of  employment  of  criminal  or  unlawful  means. 
This  is  now  the  accepted  doctrine,  though  not  always  formerly. 
Its  application  will  be  seen  more  fully  in  considering  the  cases  of 
strikes  and  of  boycotts  by  employees. 

§  51.     Civil  liability  for  injury  done  in  pursuanoe  of  oombina- 

tion. — ^As  with  malice  or  malicious  intent,  so,  in  the  view  already 
taken,  the  element  of  combination  should  be  entirely  ignored  as 
a  test  of  civil  liability  for  an  act  of  an  employee,  thus,  in  case 
of  a  strike  or  boycott.  As  will  be  seen,  however,  in  specially  con- 
sidering such  cases,  there  is  observable  a  tendency  to  apply  such 
test. 

§  52.  Labor  (or  trade)  unions.— On  principle,  it  is  not  ap- 
parent why  the  legality  of  combinations  among  employees  as 
such,  should  be  subjected  to  any  different  test  from  that  applied 
to  combinations  among  employers  as  such,  or  among  tradesmen 
as  such.  Combinations  among  those  having  a  common  interest 
are  numerous  and  cover  an  infinite  variety  of  purposes ;  witness, 
churches,  clubs,  lodges  and  other  organizations  for  religious,  so- 
cial and  business  purposes.    ^'The  right  of  laborers  to  organize 

10  See  Pickett  y.  Walsh,  192  6  L.  R.  A.  N.  S.  1067,  1080;  116 
Mass.  572,  587;  78  N.  £.  753,  759;      Am.  St.  Rep.  272   (1906). 
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xmions"  is  said  to  be  ''an  exercise  of  the  common  law  right  of 
every  citizen  to  pursue  his  calling,  whether  of  labor  or  business, 
^  as  he  in  his  judgment  thinks  fit/'  su^  right  being,  however, 
limited  ''by  the  existence  of  the  same  right  in  all  other  citi- 
zens." ^^  As  a  rule,  the  legality  of  such  combinations,  when 
unincorporated,  is  conceded  on  common-law  principles,"  and  at 
present  much  encouragement  is  furnished  by  statutes  for  their 
formation  as  corporations.^'  A  trade  union  has  been  defined  as 
''a  combination  of  workmen  of  the  same  trade  or  of  several  allied 
trades  for  the  purpose  of  securing,  by  united  action,  the  most 
favorable  conditions  as  regards  wages,  hours  of  labor,  etc.,  for  its 
members.''  **  But  however  legal  a  labor  (or  trade)  union  may  be 
as  to  its  mere  organization  and  existence,  it  is  obviously  subject 


11  Pickett  V.  Walsh,  192  Mass. 
672,  680;  78  N.  E.  763,  767;  6  L. 
R.  A.  N.  8.  1067,  1077;  116  Am. 
8t.  Rep.  272  (1906).  See  U.  6.  v. 
Moore,  129  Fed.  630  (G.  G.  Ala., 
1904). 

12  See  Beck  v.  Railway  TeamBters' 
Protective  Union,  118  Mich.  497, 
626;  77  N.  W.  13,  24;  42  L.  R.  A. 
407,  418;  74  Am.  St.  Rep.  421 
(1898);  Allis-Gbalmers  Go.  v.  Iron 
Molders'  Union,  160  Ind.  166,  171 
(G.  G.  Wis.,  1906). 

Aa  to  agreements  between  labor 
unions  and  employers,  see  Fell  t. 
Berry,  124  App.  D.  336;  108  N.  Y. 
SuppL  669  (1908);  Barnes  T.  Ber- 
ry, 157  Fed.  883  (G.  G.  Ohio,  1908). 

I'Thns  special  provision  there- 
for is  made  by  act  of  Gongress  of 
June  29,  1886  (24  Stot.  L.  86); 
see  act  of  June  1,  1898  (30  Stat. 
L.  424).  See  Arthur  v.  Oakes,  63 
Fed.  310,  324;  11  G.  G.  A.  209,  223; 
25  L.  R.  A.  414,  431  (7th  G., 
1894).  So  by  La.  R.  S.  (Wolff's 
Ed.,  1904),  p.  223;  Md.  Pub.  Gen. 
Laws  (1904),  art.  23,  §  41;  see 
Lucke  V.  Glothing  Gutters',  etc.,  As* 
sembly,  77  Md.  396;   26  Atl.   605; 


19  L.  R.  A.  408;  39  Am.  St.  Rep. 
421  (1893);  by  Mich.  Gomp.  Laws 
(1897),  pp.  2343,  et  seq.;  N.  J.  G. 
S.  (1896),  p.  167;  Pa.  2  P.  &  L. 
Dig.,  p.  2916  (see  p.  2913) ;  see 
Flaccus  V.  Smith,  199  Pa.  St.  128; 
48  Atl.  894;  54  L.  R.  A.  640;  86 
Am.  St.  Rep.  779  ( 1901 ) ;  by  Tex. 
L.  1899,  c  153.  See  Golo.  R.  S. 
(1908),  §  3924;  Mass.  R.  L. 
(1902),  c.  125,  §§  13-16.  And 
doubtless  in  other  instances,  even 
when  not  expressly  provided  for, 
the  incorporation  of  a  labor  union 
is  authorized  by  the  provisions  of 
a  general  statute.  As  to  English 
Trade  Union  Act  of  1871,  see  Gham- 
berlain's  Wharf  v.  Smith,  2  Gh. 
(1900)   605. 

As  to  granting  relief  to  such 
corporation  on  account  of  injury  to 
individual  members,  see  Master 
Horseshoers'  Assoc  v.  Quinlivan,  83 
App.  D.  469;  82  N.  Y.  Suppl.  288 
(1903). 

1*  Gentury  Dictionary.  Gertain 
statutory  provisions  (see  2  P.  ft  L. 
Dig.,  p.  2913)  held  not  to  justify 
inducing  employees  to  violate  their 
agreement  with  their  employer  not 
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to  restrictions  with  reference  to  the  employment  of  particular 
methods^  thus  for  the  purpose  of  increasing  or  retaining  member- 
ship or  enforcing  regulations  of  the  union.  ''The  social  princi- 
ple which  justifies  such  organizations  is  departed  from  when  they 
are  so  extended  in  their  operation  as  either  to  intend  or  to  accom- 
plish injury  to  others."  ^'     ''The  law  allowing  them  to  combine 


to  belong  to  a  labor  union.  Flaceus 
V.  Smith,  supra.  As  to  propriety 
of  compelling  by  injunction  or  oth- 
erwise, continuance  of  association 
or  membership  in  labor  union,  see 
O'Brien  v.  Musical  Protective  Un- 
ion, 64  N.  J.  £q.  525;  54  Atl.  150 
(1903).  As  to  when  contract  of 
employment  is  entered  into  with 
reference  to  rules  of  such  union,  see 
Burnetta  v.  Marceline  Coal  Co.,  180 
Mo.  241;  79  S.  W.  136  (1904).  As 
to  rule  providing  for  allowance  of 
"strike  pay,"  see  Howden  v.  York- 
shire Miners'  Assoc.,  1  K.  B. 
(1903)  308. 

In  most  of  the  States  statutory 
provision  is  made  for  the  protec- 
tion of  labels,  marks,  etc.,  adopted 
by  labor  unions  for  the  purpose  of 
designating  the  products  of  the  la- 
bor of  the  members  thereof.  For 
collation  of  such  statutes,  see  Paul 
on  Trade-marks,  pp.  649  et  seq.  As 
to  the  effect  of  such  labels  inde- 
pendently of  statute,  see  Id.,  §  85. 

Such  statutes  were  held  constitu- 
tional in  State  t.  Bishop,  128  Mo. 
373;  31  S.  W.  9;  29  L.  R.  A.  200; 
49  Am.  St.  Rep.  569  (1895); 
Schmalz  t.  Woolley,  57  N.  J.  Eq. 
303;  41  AU.  939;  43  L.  R.  A.  86; 
73  Am.  St.  Rep.  637  (1898);  Per- 
kins V.  Heert,  158  N.  Y.  306;  53 
N.  E.  18;  43  L.  R.  A.  858;  70  Am. 
St.  Rep.  483  (1899);  (Common- 
wealth ▼.  Morton,  23  Pa.  Co.  386 
(1899);  subsequent  decision  in  16 
Pa.  Super.  423    ( 1901 ) ;    Onunon- 


wealth  V.  Meads,  29  Pa.  Super.  321 
(1905).  As  to  constitutionality  of 
provision  for  fixing  amount  of  pen- 
alty, see  Cigar  Makers'  Union  v. 
Goldberg,  72  X.  J.  Law,  214;  61 
Atl.  457;  70  L.  R.  A.  156;  111  Am. 
St.  Rep.  662  ( 1905) .  See  also,  as  to 
such  statutes,  Lawlor  v.  Merritt,  79 
Conn.  399;  65  Atl.  295  (1906); 
previous  decision  in  78  Conn.  630; 
63  Atl.  639  (1906);  Comer  v. 
State,  103  Ga.  69;  29  S.  E.  501 
(1897);  Lynch  v.  John  Single 
Paper  Co.,  115  App.  D.  911;  101 
N.  Y.  Suppl.  824  (1906).  See  also, 
article  in  42  Am.  Law  Rev.  511 
(1908)  by  W.  A.  Martin. 

As  to  registration  of  insignia  of 
such  unions,  see  Mass.  L.  1904,  c. 
835. 

IS  Curran  v.  Galen,  152  X.  Y.  33; 
46  N.  E.  297;  37  L.  R.  A.  802;  57 
Am.  St.  Rep.  496  (1897).  Here 
the  court  also  said :  "Public  policy 
and  the  interests  of  society  favor 
the  utmost  freedom  in  the  citizen  to 
pursue  his  lawful  trade  or  calling, 
and  if  the  purpose  of  an  organiza- 
tion or  combination  of  workingmen 
be  to  hamper  or  to  restrict  that 
freedom,  and,  through  contracts  or 
arrangements  with  employers,  to  co- 
erce other  workingmen  to  become 
members  of  the  organization,  and  to 
come  under  its  rules  and  conditions, 
under  the  penalty  of  the  loss  of 
their  position  and  of  deprivation 
of  employment,  then  that  purpose 
seems   clearly   unlawful   and   mill* 
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for  the  purpose  of  obtaining  a  lawful  benefit  to  themselves^  gives 
no  sanction  to  combinations  which  have  for  their  immediate  pur- 
pose the  hurt  of  another."  **  We  exclude  here  from  oonsidera- 
tion,  as  only  tending  to  confuse  our  present  discussion,  an  ele- 


tates  against  the  spirit  of  our  gov- 
ernment and  the  nature  of  our  in- 
stitutions." 

i«  Queen  v.  Bowlands,  17  Q.  B. 
671,  686  (1861).  This  language 
was  approved  in  Curran  v.  Galen, 
supra.  In  accordance  with  the  view 
we  have  already  advanced,  we  con- 
sider this  statement  open  to  crit- 
icism as  making  the  ''purpose"  or 
intent  the  test  of  liability,  instead 
of  whether  the  act  was  the  natural 
incident  or  outgrowth  of  the  rela- 
tion in  which  the  party  stood.  The 
force  of  this  criticism  will  be  more 
apparent  upon  a  consideration  of 
the  facts  involved  in  Curran  v.  Ga^ 
len.  See  discussion  thereof,  §  72. 
In  Longshore  Printing  Ck>.  ▼.  How- 
ell, 26  Oreg.  527,  540;  38  Pac.  547, 
551;  28  L.  R.  A.  464,  472;  46  Am. 
St.  Rep.  640  (1894),  were  thus 
stated  the  limitations  upon  the  ac- 
tivities of  such  organizations: 
"These  associations  must  depend 
for  their  membership  upon  the  free 
and  imtrammeled  choice  of  each  in- 
dividual member.  No  resort  can 
be  had  to  compulsory  methods  of 
any  kind,  either  to  increase,  keep 
up  or  retain  such  membership.  Nor 
is  it  permissible  for  associations  of 
this  kind  to  enforce  the  observ- 
ance of  their  laws,  rules  and  regu- 
lations through  violence,  threats  or 
intimidation,  or  to  employ  any 
methods  that  would  induce  intim- 
idation or  deprive  persons  of  per- 
fect freedom  of  action.  Such  organ- 
izations may  be  preserved  and  their 
membership  augmented  by  reason- 


ing and  fair  arguments,  and  even 
by  persuasion  and  entreaty,  and  an 
observance  of  their  adopted  consti- 
tutions and  by-laws  may  be  exacted 
through  the  same  peaceful  means, 
but  beyond  this  it  is  not  advisable, 
from  a  legal  standpoint,  to  ven- 
tore."  See  also  U.  S.  v.  Cassidy, 
67  Fed.  698,  711  (D.  C.  Gal., 
1896). 

The  above  language  in  Longshore 
Printing  Co.  v.  Howell,  was  quoted 
from  in  L.  D.  Willcut  &  Sons  Co. 
▼•  Driscoll,  200  Mass.  110,  121;  86 
N.  E.  897,  901  (1908),  which  see 
as  to  power  to  make  by-laws  and 
enforce  obedience  thereto;  also  as  to 
when  they  interfere  with  the  rights 
of  third  parties.    See  also,  §  6. 

As  to  interference  by  union  with 
employment  of  one  not  a  member, 
see  Levin  v.  Cosgrove,  67  Atl.  1070 
(Supm.  Ct.  N.  J.,  1907). 

For  application  of  term  "scab," 
see  Century  Dictionary;  Southern 
Ry.  Co.  V.  Machinists'  Local  Union, 
111  Fed.  49,  55  (C.  C.  Tenn.,  1901) ; 
L.  D.  Willcut  &  Sons  Co.  v.  Driscoll, 
Bupnu 

As  to  expulsion  or  suspension 
from  membership,  see  Schneider  v. 
Local  Union  No.  60,  116  La.  270; 
40  So.  700;  5  L.  R.  A.  N.  S.  891; 
114  Am.  St.  Rep.  549  (1906) ;  Har- 
ris V.  Detroit  Typographical  Union, 
144  Mich.  422;  108  N.  W.  362 
(1906) ;  Corregan  v.  Hay,  94  App. 
D.  71;  87  N.  Y.  Suppl.  956  (1904) ; 
Fritz  T.  Knaub,  124  App.  D.  915; 
108  N.  Y.  Suppl.  1133  (1908);  af- 
firming 57   Misc.   405;    103  N.   Y. 
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ment  that  has  to  but  a  slight  extent  figured  in  the  controversy, 
namelj,  the  tendency  of  such  combinations  to  destroy  competi- 
tion. This  we  shall  consider  hereafter  in  connection  with  com- 
binations to  increase  prices.^  ^  Generally  speaking,  a  labor 
union,  like  other  voluntary  associations,  is  not  liable  to  be  sued/^ 
though  such  liability  has  sometimes  been  created  by  statute. 
§  53.     Combinations  to  increase  wages. — ^As  has  been  seen, 


SuppL  1003  (1907);  Ck>tton  Jam- 
mers, etCy  Assoc.  V.  Taylor,  23  Tex. 
GiT.  App.  367;  66  S.  W.  553  (1900). 
As  to  imposition  of  fine,  see  Fuerst 
T.  Musical  Mut.  Protective  Union,  95 
N.  Y.  Suppl.  156  (N.  Y.  City  a., 
Tr.  T.,  1906). 

For  prohibition  against  discrimi- 
nation by  labor  union  because  of 
membership  in  national  guard,  see 
N.  Y.  Penal  Code,  §  171c,  a  pro- 
Tision  apparently  occasioned  by  the 
transactions  on  which  the  decision 
in  Potter  v.  Sheffer,  40  Misc.  46; 
SI  N.  Y.  Suppl.  164  (Supm.  Ct.,  Sp. 
T.,  1903),  was  based. 

As  to  when  rules  of  labor  union 
or  similar  association  are  illegal  as 
in  restraint  of  trade,  see  Parker  v. 
Toronto  Musical  Protective  Assoc, 
32  Ont.  306  (1900);  CuUen  v.  El- 
win,  8S  L.  T.  R.  6S6  (1903);  ap- 
peal dismissed  in  90  L.  T.  R.  840 
(1904). 

IT  See  §  126.  Thai  a  labor  union 
may  be  illegal  as  in  restriction  up- 
on competition,  that  is,  as  here  de- 
scribed, ''a  trust  pure  and  simple," 
see  Froelich  ▼.  Musicians'  Mutual 
Benefit  Assoc.,  93  Mo.  App.  383, 
391  (1902),  where,  because  of  such 
illegality,  relief  was  denied  against 
expulsion  from  membership. 

As  to  objection  to  legality  of 
labor  unions  as  ^'organiced  for  the 
purpose  of  monopoliring  to  their 
members,  the  labor  market  in  any 
particular   trade,**   see   Brennan   v. 


United  Hatters  of  North  America, 
73  N.  J.  Law,  729,  739;  65  Atl.  165, 
169;  9  L.  R.  A.  N.  S.  254,  259;  118 
Am.  St.  Rep.  727  (1906).  In  Lohse 
Patent  Door  O.  v.  Fuelle,  114  S. 
W.  997,  1003  (Supm.  Ct.  Mo., 
1908),  where  relief  was  allowed 
against  a  boycott  instituted  to  pro- 
cure the  exclusive  employment  of 
members  of  unions  (see  §  62),  they 
were  said  not  to  be  ''unlawful  com- 
binations made  and  entered  into  in 
restraint  of  trade." 

See  articles  in  19  Pol.  Sci.  Quart. 
193  (1904)  by  Mabel  Atkinson;  22 
Id.  385,  611  (1907)  by  H.  R.  Sea- 
ger. 

IS  American  Steel  &  Wire  Co.  v. 
Wire  Drawers',  etc.,  Unions,  90  Fed. 
698  (C.  C.  Ohio,  1898) ;  Karges  Fur- 
niture Co.  V.  Amalgamated  Wood- 
workers Local  Union,  165  Ind.  421 ; 
75  N.  E.  877;  2  L.  R.  A.  N.  S.  788 
(1905) ;  Plant  v.  Woods,  176  Mass. 
492,  504;  57  N.  E.  1011,  1015;  61 
L.  R.  A.  339,  344;  79  Am.  St.  Rep. 
330  (1900).  The  rule  was  applied 
to  a  suit  in  equity,  in  Pickett  ▼. 
Walsh,  192  Mass.  572,  689;  78  N. 
E.  753,  760;  6  L.  R.  A.  N.  S.  1067, 
1081;  116  Am.  St.  Rep.  272  (1906) ; 
Reynolds  v.  Davis,  19$  Mass.  294; 
84  N.  E.  457;  17  L.  R.  A.  N.  S.  162 
(1908).  But  in  St.  Paul  T^pothe- 
tc  V.  St.  Paul  Bookbinders'  Union, 
94  Minn.  361;  102  N.  W.  725 
(1905),  where  the  rule  was  applied 
in  an  action  at  law,  it  was  seeming- 
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there  has  existed  a  tendency  at  least  to  apply  the  element  of 
combination  as  a  test  of  liability  for  acts  of  employees.  Such 
tendency  has  been  manifested  in  the  alleged  doctrine  that  a 
mere  combination  to  obtain  an  increase  of  wages  is  illegal  as  a 


]y  intimated  that  it  might  he  other- 
wifle  as  to  an  injunction. 

See  EhrUch  v.  WUlenski,  13S  Fed. 
425  (C.  C.  Pa.,  1905);  Seattle 
Brewing  &  Malting  Co.  t.  Hansen, 
144  Fed.  1011  (C.  G.  Cal.,  1905); 
Krug  Furniture  Co.  t.  Berlin  Un- 
ion,  5  Ont.  Law  Rep.  463   (1903). 

In  Barnes  t.  Typographical  Un- 
ion, 232  UL  402;  83  N.  E.  932; 
14  L.  R.  A.  N.  S.  1150;  122  Am.  St. 
Rep.  129  (1908),  the  objection  that 
the  imion  could  not  be  sued  was  held 
not  available  in  a  proceeding  to  pun- 
ish for  contempt  for  violation  of  an 
injunction.  So  on  appeal,  in  Iron 
Molders'  Union  v.  Allis-Chalmers 
Co.,  166  Fed.  45  (C.  C.  A.,  7th  C, 
1908).  See  previous  decision  in 
Allis-Chalmers  Co.  v.  Iron  Molders' 
Union,  150  Fed.  155,  182  (C.  C. 
Wis.,  1906). 

As  to  application  of  rule  enabling 
a  few  to  be  sued  as  representatives 
of  a  numerous  class,  see  American 
Steel  &  Wire  Co.  v.  Wire  Drawers', 
etc..  Unions,  supra;  Pickett  v. 
Walsh,  supra;  Reynolds  v.  Davis, 
supra;  L.  D.  Willcut  &  Sons  (I!o. 
V.  Driscoll,  200  Mass.  110,  111;  86 
N.  £.  897,  898  (1908);  Iron  Mold- 
ers' Union  v.  Allis-Chalmers  Co., 
supra.  As  to  Nevada  statute  en- 
abling application  of  equity  rule  in 
action  at  law,  see  Branson  v.  In- 
dustrial Workers  of  the  World, 
95  Pac.  354  (Supm.  Ct.  Nev., 
1908). 

As  to  when  union  is  not  liable 
for  unlawful  acts  of  individual 
members  thereof,  see  Parkinson  v. 
finilding  Trades   Council,   98   Pac. 


1027,  1036  (Supm.  Ct.  CaL,  1908); 
Russell  V.  Stampers,  etc..  Unions,  57 
Misc.  96;  107  N.  Y.  Suppl.  303 
(Supm.  Ct,  Sp.  T.,  1907).  Com- 
pare Piano  &  Oigan  Workers'  Un- 
ion V.  Piano  &  Organ  Supply  Co., 
124  UL  App.  353    (1906). 

As  to  its  liability  for  unlawful 
acts  of  its  members  engaged  in  pick- 
eting, see  Goldfield  Consol.  Mines 
Co.  V.  Goldfield  Miners'  Union,  159 
Fed.  500,  523   (C.  C.  Nev.,  1908). 

As  to  liability  of  members  of  un- 
ions as  individuals,  see  Munday  v. 
Terrel,  87  Miss.  282;  39  So.  477 
(1905). 

As  to  relief  by  member  against 
misapplication  of  funds,  see  How- 
den  V.  Yorkshire  Miners'  Assoc.,  1 
K.  B.  (1903)  308;  and  note  thereon 
in  19  Law  <}uart.  Rev.  118  (1903). 

Such  unions  have  frequently  been 
held  liable  by  virtue  of  statute,  thus 
N.  Y.  Code  Civ.  Pro.,  §§  1919,  1921. 
For  similar  provisions,  see  Conn. 
G.  S.  (1902),  §  588;  Mich.  Comp. 
Laws  (1897),  §  10025,  the  validity 
of  which,  as  applied  to  an  action 
against  a  labor  union,  was  de- 
clared in  U.  S.  Heater  Co.  v.  Iron 
Molders'  Union,  129  Mich.  354; 
88  N.  W.  889  (1902) ;  N.  J.  G.  S. 
(1895),  p.  2588;  Vt.  Pub.  Stat. 
(1906),  §  1448.  It  was  by  virtue 
of  statute  that  there  arose  liability 
in  the  much-discussed  and  somewhat 
misunderstood  decision  in  Taif  Vale 
Ry.  Co.  V.  Amalgamated  Society  of 
Railway  Servants,  App.  Cas.  (1901) 
426.  See  article  in  37  Am.  Law 
Rev.  385  (1903)  by  J.  G.  Steffee; 
editorial    note    in    17    Law    Quart* 
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criminal  conspiracy.  The  origin  of  this  supposed  doctrine  ap- 
pears on  a  consideration  of  the  social  conditions  that  had  pre- 
vailed in  England  for  centuries,  producing  a  series  of  statutes 
dating  as  far  back  as  the  fourteenth  century,  operating  most 
oppressively  upon  the  laboring  classes.  ^^     But  this  doctrine 


Rev.  122,  342  (1901).  Compare 
Linaker  v.  Pilcher,  70  L.  J.  Q.  B. 
396  (1901). 

As  to  Trade  Dieputee  Act  of  1906, 
see  article  in  42  Am.  Law  Rev.  200 
(1908)  hj  C.  lEL  Barling. 

So  it  seemB  by  virtue  of  statute  in 
F.  R.  Patch  Manuf.  Co.  v.  Protec- 
tion Lodge,  77  Vt.  294;  60  AtL  74; 
107  Am.  St.  Rep.  765  (1906;  see 
supra) ;  see  F.  R.  Patch  Manuf.  Co. 
V.  Capeleas,  79  Vt.  1;  63  Atl.  938 
(1906).  See  also  Wabash  R.  Co. 
V.  Hanrahan,  121  Fed.  563,  566  (C. 
C.  Mo.,  1903). 

A  trade  union  was  held  liable  for 
the  acts  of  its  officers  in  procuring 
the  discharge  of  an  employee,  in 
Giblan  v.  National  Amalgamated 
Labourers'  Union,  2  K.  B.  (1903) 
600. 

19  The  doctrine  has  been  thought 
to  find  support  in  such  decisions  as 
King  V.  Journeymen  Tailors  of  Cam- 
bridge, 8  Modem,  10  (1721) ;  King 
V.  Mawbey,  6  T.  R.  619,  636  (1796). 
The  sentiment  among  the  ruling 
classes  who  until  recently  con- 
trolled the  courts  as  well  as  Parlia- 
ment, is  strikingly  reflected  in  that 
remarkable  and  much-misunderstood 
decision,  Hilton  v.  Eckersley,  6  El. 
ft  6L  47  (1855),  where  a  combina- 
tion among  a  number  of  mill  own- 
ers, designed  to  secure  uiiity  of 
management,  was  held  illegal, 
though  the  element  of  tendency  to 
suppress  competition  did  not  enter 
into  the  case.  It  seems  difficult  to 
sustain  the  decision  on  any  accept- 


ed principle  of  law,  as  the  objections 
urged  against  the  combination  seem 
equally  applicable  to  an  ordinary 
corporation  or  partnership.  The 
real  motive  for  the  decision  was 
the  fear  that,  by  an  application  of 
the  homely  maxim  that  "what  is 
sauce  for  the  goose  is  sauce  for  the 
gander/'  a  dedsion  sustaining  the 
legality  of  the  agreement  would 
have  been  by  analogy  used  to  sus- 
tain the  legality  of  combinations 
among  workmen.  Thus,  it  was  said 
by  Alderson,  J.,  on  appeal  (p.  76) : 
"If  a  bond  of  this  sort  bettDeen  mas- 
iera  is  capable  of  being  enforced  at 
law,  an  agreement  to  the  same  ef- 
fect amongat  uorkmen  must  be 
equally  legal  and  enforceable;  and 
so  we  shall  be  giving  a  legal  effect 
to  cotnhinattona  of  toorkmen  for  the 
purpose  of  raising  wages,  and  make 
their  strikes  capable  of  being  en- 
forced at  law  "  And  so  the  agree- 
ment was  held  unlawful,  even  on 
the  supposition  that  the  object,  viz., 
to  protect  against  combinations  of 
workmen,  was  lawful.  As  a  logical 
result,  this  decision  was  followed 
in  Hornby  v.  Close,  2  Q.  B.  153 
(1867),  holding  such  combinations 
of  workmen  to  be  illegal.  But  the 
advance  in  public  opinion  is  shown 
by  the  decision  of  the  same  court 
two  years  later,  its  constitution  hav- 
ing been  changed  in  the  meantime, 
the  court  being  now  equally  divided 
on  the  question  of  the  legality  of 
such  combinations.  Farrer  v.  Close, 
4  Q.  B.  602   (1869). 
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never  gained  foothold  in  this  country,  where  it  has  been  gener- 
ally repudiated,  and  it  may  be  regarded  as  established  here,  as 
a  common-law  principle,  that  a  combination  among  wageworkers 
for  the  purpose  of  obtaining  an  increase  of  wages  as  well  as  for 
any  other  lawful  purpose  is  entirely  lawful,^  the  only  question 


20  Following  King  v.  JoumeTinen 
Tailors  of  Cambridge,  S  Modem, 
10  (1721);  King  v.  Mawbey,  6  T. 
R.  619,  636  (1796),  such  a  com- 
bination was  held  illegal  in  People 
V.  Fisher,  14  Wend.  (N.  Y.)  9;  28 
Am.  Dec.  601  (1835),  which  was, 
however,  decided  under  the  New 
York  statute  making  it  a  misde- 
meanor to  conspire  to  **oomm%t  any 
act  injurious  to  trade  or  commerce** 
But  People  v.  Fisher  is  not  law  in 
New  York  since  the  enactment  of 
Penal  Code,  §  170,  infra.  Johnston 
Harvester  Co.  v.  Meinhardt,  60  How. 
Pr.  (N.  Y.)  168  (Supm.  Ct.,  Sp.  T., 
1880).  See  observations  upon  Peo- 
ple V.  Fisher  in  Commonwealth  v. 
Hunt,  4  Mete.  (Mass.)  Ill,  135; 
38  Am.  Dec.  346,  360  (1842) ;  Mas- 
ter Stevedores'  Assoc,  v.  Walsh,  2 
Daly  (N.  Y.),  1,  4  (1867).  But  the 
American  authorities  generally  are 
to  the  effect  as  stated  in  the  tert. 
Thus,  Master  Stevedores*  Assoc,  v. 
Walsh,  supra,  where  the  authorities 
were  very  critically  examined,  in  a 
decision  sustaining  a  by-law  of  an 
association  of  master  stevedores  pro- 
viding for  fixing  prices  for  which 
members  should  work.  Here  the 
question  was  simply  between  the  as- 
sociation and  its  members,  in  an 
action  to  enforce  a  penalty  for  vio- 
lating the  by-law.  In  view  of  the 
present  agitation  against  contracts 
in  restriction  upon  competition,  it 
seems  almost  strange  that  the  court 
did  not  consider  the  case  from  the 
standpoint  from  which  a  court 
would  nowadays  certainly  consider 


it,  namely,  whether  the  by-law  was 
not  void  as  tending  to  destroy  com- 
petition. Other  authorities  holding 
or  declaring  that  combinations  to 
raise  wages  are  not  illegal  are 
Thomas  v.  Cincinnati,  N.  0.  &  T. 
P.  Ry.  Co.,  62  Fed.  803,  817  (C.  C. 
Ohio,  1894);  U.  S.  v.  Cassidy,  67 
Id.  698,  711  (D.  C.  Cal.,  1895); 
Clemmitt  v.  Watson,  14  Ind.  App. 
38;  42  N.  E.  367  (1895) ;  Snow  v. 
Wheeler,  113  Mass.  179  (1873;  sus- 
taining association  of  workmen 
formed  to  protect  themselves  against 
"encroachments"  from  their  em- 
ployers, and  agreeing  not  to  teach 
others  their  trade  without  the  per- 
mission of  the  association) ;  Beck 
V.  Railway  Teamsters'  Protective 
Union,  118  Mich.  497,  517;  77  N. 
W.  13,  21;  42  L.  R.  A.  407,  415; 
74  Am.  St.  Rep.  421  (1898); 
Moores  v.  Bricklayers'  Union,  7  Ry. 
&  Corp.  L.  J.  108  (Super.  (Dt.  Cin., 
1889) ;  Longshore  Printing  Co.  v. 
Howell,  26  Oreg.  527;  38  Pac.  547; 
28  L.  R.  A.  464;  46  Am.  St.  Rep. 
640  (1894;  sustaining  a  by-law 
limiting  the  number  of  appren- 
tices to  be  employed  in  a  news- 
paper office) ;  Queen  Ins.  Co.  v. 
State,  86  Tex.  250,  272;  24  S.  W. 
397,  405;  22  L.  R.  A.  483,  495 
(1893).  See  also  Commonwealth  v. 
Carlisle,  Brightly  (Pa.),  36  (1821)  ; 
Jetton-Dekle  Lumber  Co.  v.  Matber, 
53  Fla.  969;  43  So.  590  (1907). 

For  a  detailed  account  of  early 
American  decisions,  see  1  Eddy  on 
Combinations,  c.  12.  In  some  States 
the   validity   of   such   combinations 
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of  legality  being  as  to  the  means  employed.  And  as  a  result  of 
recent  elaborate  investigation,  it  must  be  considered  as  settled 
that  the  alleged  doctrine  never  existed  in  England,  independ- 
ently of  statute.** 

§  64.  The  ^'closed  shop."— As  a  result  of  the  existence  of 
numerous  labor  unions,  each  animated  by  the  jealous  desire  to 
procure  employment  for  its  own  members  to  the  exclusion  of 
others,  the  question  of  the  so-called  "closed  shop"  lies  at  the  bot- 
tom of  many  of  present-day  disputes  between  employer  and  em- 


has  been  expressly  declared  hj  stat- 
ute. Thus  by  N.  Y.  Penal  Code,  § 
170,  "the  orderly  and  peaceable  as- 
sembling or  co-operation  of  persons 
employed  in  any  calling,  trade  or 
handicraft,  for  the  purpose  of  ob- 
taining an  advance  in  the  rate  of 
wages  or  compensation,  or  of  main- 
taining such  rate,  is  not  a  con- 
spiracy." Identical  therewith  or 
similar  thereto,  are  Minn.  R.  L. 
(1905),  §  4868;  Nev.  Comp.  Laws 
(1900),  §  4761;  N.  D.  Rev.  Codes 
(1905),  §  8770.  See  also  Mont. 
Rev.  Codes  (1907),  §  8289.  For 
provisions  similar  in  scope,  see  §§ 
13,  57.  In  Branson  v.  Industrial 
Workers  of  the  World,  95  Pac.  354 
(Supm.  Ct.  Nev.,  1908),  the  excep- 
tion in  Nev.  Comp.  Laws  (1900),  § 
4751,  supra,  was  held  inapplicable 
to  a  boycott  accompanied  with  in- 
timidation and  violence.  See  §  75. 
See  as  to  N.  Y.  Penal  Code,  §  170, 
Johnston  Harvester  Co.  v.  Mein- 
hardt,  60  How.  Pr.  (N.  Y.)  168 
(Supm.  Ct,  Sp.  T.,  1880;  refusing 
injunction  against  a  combination  to 
entice  from  employment) ;  People 
ez  rel.  Gill  v.  Smith,  6  N.  Y.  Crim. 
R.  609  (N.  Y.  Co.  Oyer  &  Terminer, 
1887;  held  not  to  legalize  combina- 
tion to  compel  discharge  of  em- 
ployee, no  question  as  to  the  rate 
of  wages  being  involved) ;    People 


V.  Barondess,  133  N.  Y.  649;  31  N. 
E.  240  (1892;  dissenting  opinion 
of  Gray,  J.,  in  45  N.  Y.  State  Rep. 
248);  reversing  61  Hun,  671,  681; 
16  N.  Y.  Suppl.  436,  441  (1891); 
Curran  v.  Galen,  152  N.  Y.  33;  46 
N.  E.  297;  37  L.  R.  A.  802;  67 
Am.  St.  Rep.  496  (1897);  People 
V.  Wilzig,  4  N.  Y.  Crim.  R.  403 
(N.  Y.  Co.  Oyer  &  Terminer,  1886) ; 
People  V.  Kostka,  Id.  429  (N.  Y. 
Co.  Oyer  &  Terminer,  1886) ;  Rogers 
T.  Evarts,  17  N.  Y.  Suppl.  264 
(Supm.  Ct.,  Sp.  T.,  1891);  Davis 
Machine  Co.  v.  Robinson,  41  Misc. 
329;  84  N.  Y.  Suppl.  837  (Supm. 
Ct.,  Sp.  T.,  1903).  That  to  ac- 
complish the  objects  approved  in  § 
170,  none  of  the  means  declared  by 
§  168  to  be  illegal  can  properly  be 
used,  see  People  v.  McFarlin,  43 
Misc.  591;  89  N.  Y.  Suppl.  527 
(Monroe  County  CJt.,  1904). 

*i  See  Wright  on  Oiminal  Con- 
spiracies and  Agreements,  p.  44; 
Stephen's  History  of  the  Criminal 
Law  of  England,  vol.  3,  pp.  202- 
227;  1  Eddy  on  Combinations,  c. 
11;  articles  in  17  Harv.  Law  Rev. 
510  (1903-^)  by  A.  V.  Dicey;  3 
Columbia  Law  Rev.  447  (1903)  by 
W.  A.  Purrington;  Master  Steve- 
dores' Assoc.  V.  Walsh,  2  Daly  (K. 
Y.),  1   (1867). 
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ployee.  Briefly,  a  '^closed  shop"  is  an  establishment  in  which 
employment  is  conditioned  upon  membership  in  a  specified  or- 
ganization, commonly  a  labor  union.  On  the  other  hand  an 
'^open  shop"  is  an  establishment  in  which  there  is  no  such  con- 
dition of  employment.^*  Strikes  and  boycotts  have  in  numer- 
ous instances  been  instituted  for  the  purpose  of  inducing  an  em- 
ployer to  enter  into  a  ^'closed  shop"  agreement,  that  is,  for  the 
exclusive  employment  of  members  of  a  specified  union.  Until 
recently  no  question  as  to  the  legality  of  such  an  agreement  seems 
to  have  been  seriously  raised.*'  It  would  seem  clear  enough  on 
principle  that  it  is  in  no  essential  respect  different  <  from  the 


S2  In  Sackett  &  Wilhelm's  Litho- 
graphing, etc..  Go.  T.  National 
Assoc,  of  Employing  Lithographers, 
61  Misc.  150;  113  N.  Y.  SuppL  110 
(Supm.  Ct.,  Sp.  T.,  190S),  was  con- 
sidered the  effect  of  the  following 
provision  in  the  constitution  of  an 
association:  "In  the  event  of  hos- 
tile action  by  a  trade  union  to- 
wards a  member  of  the  associa- 
tion, the  'open  shop'  is  to  be  estab- 
lished with  reference  to  such  hostile 
union."  The  court  said :  "The  term 
'open  shop'  has  a  distinctive  trade 
meaning,  and,  in  reference  to  trade 
matters,  means  that  in  selecting  em- 
ployees there  shall  be  no  discrimi- 
nation against  union  or  non-union 
men.  .  .  .  The  moment  men  are 
discriminated  against  with  refer- 
ence to  their  employment  because 
they  are  union  men,  the  shop  pur- 
suing this  policy  becomes  a  'closed 
shop.' " 

ssin  Stone  Cleaning  &  Pointing 
Union  v.  Russell,  .38  Misc.  513 ;  77 
N.  Y.  Suppl.  1049  (Supm.  Ct.,  Sp. 
T.,  1902),  an  injunction  was  re- 
fused against  breach  of  a  contract 
to  employ  members  of  a  labor  un- 
ion exclusively,  without  any  ques- 
tion being  raised  as  to  the  legality 
of  such  agreement.    Nor  was  any 


such  question  raised  in  Davis  Ma- 
chine Co.  V.  Robinson,  41  Misc. 
329;  84  N.  Y.  Suppl.  837  (Supm. 
Ct.,  Sp.  T.,  1903),  where  were  held 
illegal  acts  done  for  the  purpose  of 
obtaining  such  an  agreement. 

In  State  v.  Stockford,  77  Conn. 
227;  58  AtL  769;  107  Am.  St 
Rep.  28  (1904),  a  combination  to 
procure  the  execution  of  such  an 
agreement  was  held  to  create  no 
oriminal  liability  under  G.  6. 
(1902),  §  1296. 

See  as  to  legality  of  boycott  for 
purpose  of  inducing  exclusive  em- 
ployment of  members  of  a  union,  un- 
der §  63,  Gray  v.  Building  Trades 
Council,  91  Minn.  171;  97  N.  W. 
663;  63  L.  R.  A.  763;  103  Am.  St. 
Rep.  477  (1903);  Casey  v.  Cin- 
cinnati Typographical  Union,  45 
Fed.  135;  12  L.  R.  A.  193  (C.  C. 
Ohio,  1891);  Matthews  v.  Shank- 
land,  25  Misc.  604 ;  56  N.  Y.  Suppl. 
123  (Supm.  Ct.,  Sp.  T.,  1898).  As 
to  legality  of  strike  for  like  pur- 
pose, see  §  60.  As  to  inducing 
breach  of  contract  between  employer 
and  third  person,  see  §  64. 

In  Loewe  v.  Lawlor,  208  U.  S. 
274;  28  Supm.  301;  52  L.  Ed. 
488  (1908),  under  the  Federal  anti- 
trust act    (see  §    191),   relief  was 
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everyday  agreement  to  serve  another  exclusively,  or  to  deal  with 
another  exclusively.**  But  recently  the  idea  has  heen  advanced 
that  such  an  agreement  is  unlawful  as  ^Hending  to  create  a  mo- 
nopoly" in  favor  of  members  of  the  unions,  to  the  exclusion  of 


aUowed  against  a  boycott  instituted 
for  the  purpose  of  oompelling 
unionization  of  shops. 

s*  Such  an  agreement  was  sus- 
tained in  Jacobs  v.  Cohen,  183  N. 
Y.  207;  76  N.  E.  5;  2  L.  R.  A.  N. 
S.  292;  111  Am.  St.  Rep.  730 
<1905) ;  reversing  99  App.  D.  481; 
90  N.  Y.  Suppl.  854  (1904),  that 
is,  an  agreement  that  the  employer 
should  not  "employ  any  help 
whatsoever  other  than  those  be- 
longing to,  and  who  are  members 
of"  a  certain  union,  '^and  in  good 
standing,  and  who  conform  to  the 
rules  and  regulations  of"  such  un- 
ion; also  that  the  employer  should 
"cease  to  employ  any  one  and  all 
those  employees  who  are  not  in  good 
standing,  and  who  do  not  conform 
to  and  comply  with  the  rules  and 
regulations  of"  such  union,  "upon 
being  notified  to  that  effect  by  its 
duly  credentialed  representatives." 
Here  was  discussed  at  length  the 
effect  of  Curran  v.  Galen,  152  N. 
Y.  33;  46  N.  E.  297;  37  L.  R.  A. 
802;  57  Am.  St.  Rep.  496  (1897); 
National  Protective  Assoc,  v.  Gum- 
ming, 170  N.  Y.  315;  63  N.  E.  369; 
58  L.  R.  A.  135;  88  Am.  St.  Rep. 
648  (1902).  See  also  Mills  v.  U. 
S.  Printing  Ck).,  99  App.  D.  605, 
612;  91  N.  Y.  Suppl.  185,  190 
(1904). 

In  McCord  v.  Thompson-Starrett 
Co.,  129  App.  D.  130;  113  N.  Y. 
Suppl.  385  (1908),  reversing  112 
Id.  902  (1908),  holding  illegal  the 
act  of  an  association  of  employers 
in  requiring  that  no  member  should 
employ  a  carpenter  unless  he  joined 


a  particular  union,  it  was  aaid,  cit- 
ing as  authority,  Curran  v.  Galen, 
supra:  "While  an  individual  em- 
ployer may  lawfully  agree  with  a 
labor  union  to  employ  only  its  mem- 
bers, because  such  an  agreement  is 
not  of  an  oppressive  nature,  operat- 
ing generally  throughout  the  com- 
munity to  prevent  craftsmen  in  the 
trade  from  obtaining  employment 
and  earning  their  livelihood,  yet 
such  an  agreement  when  partici- 
pated in  by  all  or  by  a  large  propor- 
tion of  employers  in  any  commu- 
nity, becomes  oppressive  and  con- 
trary to  public  policy,  because  it 
operates  generally  upon  the  crafts- 
men in  the  trade,  and  imposes  upon 
them,  as  a  penalty  for  refusing  to 
join  the  favored  union,  the  prac- 
tical impossibility  of  obtaining  em- 
ployment at  their  trade  and  there- 
by gaining  a  livelihood." 

In  Brennan  v.  United  Hatters  of 
North  America,  73  N.  J.  Law,  729, 
739;  65  Atl.  165,  169;  9  L.  R.  A. 
N.  S.  254,  258;  118  Anu  St.  Rep. 
727  (1906),  where  the  validity  of 
such  agreements  was  doubted,  it 
was  suggested  that  whether  Curran 
V.  Galen  is  consistent  with  Jacobs  v. 
Cohen  "is  a  question  that  may 
require  consideration  at  a  future 
time."  See  also,  as  to  validity  of 
such  provisions,  Birmingham  Paint, 
etc.,  Co.  V.  Crampton,  39  So.  1020 
(Supm.  Ct.  Ala.^  1905). 

In  National  Fireproofing  Co.  v. 
Mason  Builders'  Assoc.,  145  Fed. 
260  (C.  C.  N.  Y.,  1906),  one  en- 
gaged in  the  business  of  manufac- 
turing and  installing  tile  fireproof- 
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those  seeking  employment,  not  members  of  such  unions,  that  is, 
as  tending  to  create  an  illegal  restriction  upon  competition,^* 

§  66.     Definition  of  strike. — A  combination  to  increase  wages, 
usually,  though  not  necessarily,  takes  the  form  of  a  strike.     And 


ing  was  denied  relief  hj  preliminary 
injunction  against  an  agreement  be- 
tween builders'  and  bricklayers'  un- 
ions described  as  ''one  by  which  the 
builders  agree  that  they  will  take 
contracts  for  mason  work  only 
where  such  contracts  include  the  in- 
stallation of  the  fireproofing  and 
that  they  will  not  sublet  the  same, 
but  will  use  their  own  men  for  such 
installation."  In  Jetton-Dekle  Lum- 
ber Ck>.  v.  Mather,  53  Fla.  969;  43 
So.  590  (1907),  was  denied  relief 
to  an  employer  against  enforcement 
by  a  labor  union  of  a  rule  for- 
bidding members  to  work  for  any 
one  employing  non-union  labor. 
But  in  Reynolds  ▼.  Davis,  198  Mass. 
294;  84  N.  E.  457;  17  L.  R.  A.  N. 
S.  162  (1908),  relief  was  allowed 
to  employers  against  a  strike 
''against  the  open  shop/'  that  is,  a 
strike,  the  occasion  of  which  was 
the  posting  by  employers  in  their 
shops  of  "open  shop  rules,"  includ- 
ing one  thus  providing:  "There 
shall  be  no  discrimination  for  or 
against  any  workman  on  account 
of  membership  or  non-membership 
in  any  organization."  See  also,  as 
tp  strike  for  purpose  of  obtaining 
recognition  of  "closed  shop/'  §  60. 
25  Christensen  v.  People,  1 14  111. 
App.  40,  68  (1904),  where,  how- 
ever, the  point  seems  to  have  been 
unnecessary  to  the  decision.  The 
object  of  the  strike  under  consid- 
eration was  to  "compel'  the  execu- 
tion of  such  an  agreement.  The 
acts  of  violence  and  producing  fear 
of  violence  seem  to  have  been 
sufficient  to  justify  the  punishment 


here  imposed  for  violation  of  an  in- 
junction against  such  acts.  Af- 
firmed as  O'Brien  v.  People,  216  Ul. 
354;  75  N.  £.  108;  108  Am.  St. 
Rep.  219  (1905),  without  special 
consideration  of  this  point.  See 
also,  as  to  application  of  pio- 
hibition  of  R.  S.,  c.  38  (Starr  A, 
Curtis'  Ed.,  1896),  §§  158,  159, 
against  intimidation,  and  see  pre- 
vious decision  in  Christensen  v. 
Kellogg  Switchboard,  etc,  Co.,  110 
111.  App.  61    (1903). 

In  Berry  v.  Donovan,  188  Mass. 
353;  74  N.  E.  603;  5  L.  R.  A.  N.  S. 
899;  108  Am.  St.  Rep.  499  (1905), 
where  was  sustained  an  action 
against  a  representative  of  a  labor 
union  for  inducing  discharge  from 
employment,  no  justification  was 
held  furnished  by  the  circumstance 
that  the  employers  had  previously 
agreed  with  the  union  for  the  em- 
ployment of  its  members  exclusive- 
ly, and  not  to  retain  in  their  em- 
ployment any  worker  after  receiving 
notice  from  the  union  that  such 
worker  was  objectionable  to  the  un- 
ion from  any  cause.  To  similar  ef- 
fect, Curran  v.  Galen,  supra.  The 
court  said  in  Berry  v.  Donovan 
(188  Mass.  359;  74  N.  £.  606; 
5  L.  R.  A.  N.  S.  904)  :  "If  such 
an  object  were  treated  as  legitimate, 
and  allowed  to  be  pursued  to  its 
complete  accomplishment,  every  em- 
ployee would  be  forced  into  mem- 
bership in  a  union,  and  the  unions, 
by  a  combination  of  those  in  dif- 
ferent trades  and  occupations,  would 
have  complete  and  absolute  control 
of  all  the  industries  of  the  country. 


116        BELATION    OF   EMPLOYES  AS    JUBTIFTINQ    INJUBY. 


a  strike  is  usually,  though  not  necessarily,  for  the  purpose  of  ob- 
taining an  increase  of  wages.  We  define  a  strike  as  a  simvitane' 
0U8  quitting  of  employment  by  a  number  of  employees  in  pursu- 
ance of  agreement.^ 

§  56.  Strike  as  ezonse  for  nonperfonnance  of  contract. — ^In 
case  of  agreement  to  perform  a  contract  within  a  time  specified, 
nonperformance  within  such  time  is  not,  in  the  absence  of  agree- 


Employen  would  be  forced  to  yield 
to  all  their  demands  or  give  up 
buainees.  •  •  •  The  attempt  to 
force  all  laborers  to  combine  in  un- 
ions is  against  the  policy  of  the 
law,  because  it  aims  at  monopoly." 

See,  on  the  general  subject,  arti- 
cles in  41  Am.  Law  Rev.  197 
(1907)  by  F.  W.  Grinnell;  18  Harv. 
Law  Rev.  444  (1906)  by  W.  D. 
Lewis;  20  Id.  253,  345,  428  (1907) 
by  Jeremiah  Smith;  42  Am.  Law 
Rev.  706    (1908)   by  A.  M.  Brown. 

2*The  following  definitions  of  a 
strike  have  been  given:  ''A  con- 
certed or  general  quitting  of  work 
by  a  body  of  men  or  women  for 
the  purpose  of  coercing  their  em- 
ployer in  some  way,  as  when  higher 
wages  or  shorter  hours  are  demand- 
ed, or  a  reduction  of  wages  is  re- 
sisted; a  gmeral  refusal  to  work 
as  a  coercive  measure."  Century 
Dictionary.  "The  act  of  combining 
and  demanding  higher  wages  for 
work;  cessation  from  labor  or  neg- 
lect of  duty  in  a  spirit  of  mutiny 
or  revolt."  Webster.  "A  cessation 
from  work,  as  of  workmen,  in  order 
to  extort  higher  wages;  a  revolt; 
a  mutiny."  Worcester.  "A  com- 
bination among  laborers,  those  em- 
ployed by  others,  to  compel  an  in- 
crease of  wages,  a  change  in  the 
hours  of  labor,  some  change  in  the 
mode  and  manner  of  conducting 
the  business  of  the  principal,  or  to 
enforce   some   particular   policy   in 


the  character  or  number  of  the 
men  employed,  or  the  like."  Dela- 
ware, L.  ft  W.  R.  R.  Co.  V.  Bowns, 
58  N.  Y.  573,  582  (1874).  (This 
definition  was  substantially  adopted 
in  Anderson's  Law  Dictionary.) 
"The  act  of  a  body  of  workmen  em- 
ployed by  the  same  master,  in  stop- 
ping work  all  together  at  a  pre- 
arranged time,  and  refusing  to  con- 
tinue until  higher  wages  or  shorter 
time,  or  some  other  concession,  is 
granted  to  them  by  the  employer." 
Black's  Law  Dictionary.  We  con- 
sider all  these  definitions  open  to 
criticism,  as  including  intent  in  the 
conception  of  a  strike.  More  nearly 
resembling  the  definition  given  in 
the  text  is  that  of  Kay,  J.,  in  Lyons 
T.  Wilkins,  1  Ch.  (1896),  811,  829, 
''an  agreement  between  persons  who 
are-  working  for  a  particular  em- 
ployer not  to  continue  working  for 
him."  In  Farrer  v.  Close,  4  Q.  B. 
602,  612  (1869),  the  definition 
given  by  Hannen,  J.,  is  "a  simulta- 
neous cessation  of  work  on  the  part 
of  the  workmen."  In  Cumberland 
Glass  •  Manuf.  Co.  ▼.  Glass  Bottle 
Blowers'  Assoc.,  59  N.  J.  Eq.  49;  46 
Atl.  208  (1899),  the  definition  given 
is  "the  organization  of  concerted,  si- 
multaneous cessation  of  work  by 
bodies  of  workmen." 

See,  on  the  general  subject,  arti- 
cles in  27  Am.  Law  Rev.  708 
(1893)  by  U.  M.  Rose;  17  Crim. 
Law  Mag.  1  (1895)  by  J.  Z.  Erwin. 
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ment  to  the  contrary,  excused  bj  a  strike  of  employees  of  the 
party  on  whom  rests  the  obligation  to  perform.^^  This,  how- 
ever, is  a  contingency  commonly  expressly  provided  for  in  the 
contract.^®  In  the  absence  of  agreement  to  perform  within  a 
time  specified,  the  delay  has  in  some  instances  been  held  excused 
by  a  strike  or  acts  incident  to  a  strike.^^ 


2TThti8,  in  case  of  a  contract  of 
carriage,  Shelby  t.  Miaaouri  Pacifle 
Ry.  Co.«  77  Mo.  App.  205  (1898); 
Blackatock  y.  N.  Y.  &  Erie  R.  R. 
Co.,  20  N.  Y.  48;  76  Am.  Dec.  372 
(1859).  See  Read  ▼.  St.  Louia, 
Kansas  City,  etc.,  R.  R.  Co.,  60  Mo. 
199  (1875),  infra;  Sterling  y.  St. 
Louis,  Iron  Mountain,  etc.,  Ry.  Co., 
86  S.  W.  665  (Tex.  Civ.  App.,  1905). 
And  so  of  the  duty  to  undertake  to 
carry.  People  v,  N.  Y.  Central,  etc, 
R.  R.  Co.,  28  Hun  (N.  Y.),  543, 
657   (1883). 

As  to  building  contracts,  see  Hez- 
ter  V.  Knox,  39  Super.  Ct.  109 
(1876);  affirmed  in  63  N.  Y.  561 
(1876);  Serber  v.  McLaughlin,  97 
111.  App.  104  (1901);  Neblett  ▼. 
McGraw,  103  S.  W.  1113  (Tex.  Civ. 
App.,  1907).  But  delay  by  a 
building  contractor  was  held  excused 
by  a  strike  of  its  employees,  where 
the  contractor  had  been  delayed  hy 
the  owner  of  the  building.  Bamum 
V.  Williams,  115  App.  D.  694;  102 
N.  Y.  SuppL  874  (1906) ;  affirmed 
in  190  K.  Y.  539;  83  N.  B.  1122 
(1907). 

See  article  in  16  Harv.  Law  Rev. 
556  (1902-3)  by  H.  W.  Chaplin. 

S8  See,  in  case  of  contracts  of  car- 
riage, Hagerman  v.  Norton,  105 
Fed.  996;  46  C.  C.  A.  1  (5th  C, 
1901);  New  Ruperra  S.  S.  Co.  v. 
2,000  Tons  of  Coal,  124  Fed.  937 
(D.  C.  Mass.,  1903) ;  Actieselskabet 
Barfod  v.  Hilton  &  Dodge  Lumber 
Co.,  125  Fed.  137  (D.  C.  Ga.,  1903) ; 


Dobell  V.  Green,  1  Q.  B.  (1900) 
526;  Hulthen  v.  Stewart,  App.  Cas. 
(1903)  389;  Elswick  Steamship 
Co.  v.  Montaldi,  1  K.  B.  (1907) 
626;  Saxon  Steamship  Co.  v.  Union 
Steamship  Co.,  69  L.  J.  Q.  B.  907 
(1900);  Steel  v.  Grand  Canary 
Coaling  Co.,  90  L.  T.  R.  729  (1904). 
Compare  Matter  of  Richardson,  1 
Q.  B.  (1898)  261.  See,  in  case  of 
building  contracts.  Miller  v.  Nor- 
cross,  92  App.  D.  352;  87  N.  Y. 
Suppl.  66  (1904).  Compare  Morse 
Dry  Dock  &  Repair  Co.  v.  Seaboard 
Transp.  Ck).,  154  Fed.  90  (D.  C. 
N.  Y.,  1907).  As  to  exemption  from 
liability  for  demurrage  imder  char- 
ter, see  W.  K.  Niver  Coal  Co.  v. 
Cheronea  S.  S.  Co.,  142  Fed.  402; 
73  C.  C.  A.  502;  5  L.  R.  A.  N.  S. 
126  (1st  C,  1905).  As  to  contract 
of  sale,  see  Consolidated  Coal  Co. 
y.  Jones  &  Adams  Co.,  232  111. 
326;  83  N.  E.  851   (1908). 

'•Thus,  in  case  of  a  contract  of 
carriage.  Empire  Transp.  Co.  v. 
Philadelphia,  etc..  Coal  &  Iron  Co., 
77  Fed.  919;  23  C.  C.  A.  664;  35 
L.  R.  A.  623  (8th  C,  1897) ;  Mar- 
shall V.  McNear,  121  Fed.  428  (D. 
C.  Cal.,  1903) ;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Karrer,  109  S.  W. 
440  (Tex.  Civ.  App.,  1908).  See 
Ga.  Civil  Code    (1905),  2283. 

And  so  of  a  building  contract, 
Happel  V.  Marasco,  37  Misc.  314; 
75  N.  Y.  Suppl.  461  (Supm.  Ct., 
Sp.  T.,  1902). 

As  to  liability  of  carrier  for  in- 
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§  57.  strike  whether  illegal  apart  from  acts  of  violence,  or 
acts  producing  fear  of  yiolence.— In  the  view  we  have  taken,  there 
is  nothing  illegal  in  a  strike,  apart  from  acts  of  violence  or  acts 
producing  fear  of  violence.  And  this  is  the  view  that  has  gen- 
erally prevailed  in  this  country,^  though,  as  will  presently  ap- 


jury  to  paasenger  on  conv^Taooe 
operated  during  strike,  Bee  Fewings 
V.  Mendenhall,  83  Minn.  237;  86 
N.  W.  96;  56  L.  R.  A.  713  (1901) ; 
88  Minn.  336;  93  N.  W.  127;  60 
L.  R.  A.  601;  97  Am.  St.  Rep.  519 
(1903);  Boeworth  v.  Union  R.  R. 
Co.,  26  R.  I.  309;  68  AtL  982 
(1904). 

so  Toledo,  Ann  Arbor,  etc.,  Ry.  Co. 
V.  Pennsylvania  Co.,  64  Fed.  730, 
737;  19  L.  R.  A.  387,  391  (C.  C. 
Ohio,  1893);  Arthur  t.  Oakes,  63 
Fed.  310,  318;  11  C.  C.  A.  209,  217; 
26  L.  R.  A.  414,  426  (7th  C,  1894) ; 
modifying  Farmers'  Loan  &  Trust 
Co.  V.  Northern  Pacific  R.  R.  Co., 
60  Fed.  803;  25  L.  R.  A.  414  (C. 
C.  Wis.,  1894) ;  U.  S.  v.  Elliott,  64 
Fed.  27,  32  (C.  C.  Mo.,  1894); 
Hopkins  v.  Ozley  Stave  0>.,  83 
Fed.  912,  917;  28  C.  C.  A.  99,  106 
(8th  C,  1897);  Union  Pac.  R.  Co. 
V.  Ruef,  120  Fed.  102,  113,  124 
(C.  C.  Neb.,  1902);  Wabash  R. 
O.  V.  Hannahan,  121  Fed.  563,  668, 
570  (C.  C.  Mo.,  1903);  Allis-Chal- 
mers  Co.  v.  Iron  Molders'  Union, 
160  Fed.  165,  171  (C.  C.  Wis., 
1906) ;  subsequent  decision  in  Iron 
Molders'  Union  v.  AUis-Chalmers 
Co.,  166  Fed.  46  (C.  C.  A.,  7th 
C,  1908);  Delaware,  L.  &  W. 
R.  Co.  v.  Switchmen's  Union,  158 
Fed.  641  (C.  C.  N.  Y.,  1907); 
Christensen  v.  Kellogg  Switchboard, 
etc.,  Co.,  110  111.  App.  61,  71 
(1903);  Clemmitt  v.  Watson,  14 
Ind.  App.  38;  42  N.  E.  367  (1895) ; 
Karges  Furniture  Co.  v.  Amalga- 
mated  Woodworkers    Local   Union, 


165  Ind.  421;  76  N.  E.  877;  2  L. 
R.  A.  N.  S.  788  (1906);  Common- 
wealth V.  Hunt,  4  Mete.  (Mass.) 
Ill,  130;  38  Am.  Dec.  346,  355 
(1842);  Carew  v.  Rutherford,  106 
Mass.  1,  14;  8  Am.  Rep.  287,  296 
(1870);  Pickett  y.  Walsh,  192 
Mass.  672,  680;  78  N.  E.  763,  757; 
6  L.  R.  A.  N.  S.  1067,  1077;  116 
Am.  St.  Rep.  272  (1906);  Barr  t. 
Essex  Trades  Council,  63  N.  J.  Eq. 
101,  114;  30  AtL  881,  886  (1894) ; 
Cumberland  Glass  Manuf.  Co.  v. 
Glass  Bottle  Blowers'  Assoc.,  infra; 
Jersey  City  Printing  Co.  v.  Cassidy, 
63  N.  J.  Eq.  769,  761 ;  63  Atl.  230, 
231  (1902);  Mills  v.  U.  S.  Print- 
ing Co.,  99  App.  D.  606,  608;  91 
N.  Y.  Suppl.  185,  187  (1904); 
Searle  Manuf.  Co.  ▼.  Terry,  56 
Misc.  265;  106  N.  Y.  Suppl.  438 
(Supm.  Ct.,  Sp.  T.,  1906);  Long- 
shore Printing  Co.  ▼.  HoweU,  26 
Dreg.  627,  643;  38  Pac.  647,  652; 
28  L.  R.  A.  464,  472;  46  Am.  St. 
Rep.  640  (1894);  Waddey  Co.  v. 
Richmond  Typographical  Union,  105 
Va.  188;  53  S.  £.  273;  6  L.  R.  A. 
N.  S.  792  (1906).  Alone  to  the 
contrary  among  recent  decisions 
seems  Mapstrick  v.  Ramge,  9  Neb. 
390;  2  N.  W.  739  (1879),  but  it 
is  clear  that  the  court  did  not  con- 
sider the  point.  Nor  is  the  right 
affected  by  Re  Debs,  158  U.  S.  664, 
698;  15  Supm.  900,  911;  39  L.  Ed. 
1092  (1895),  notwithstanding  what 
may  have  been  said  in  the  decision 
in  U.  S.  V.  Debs,  64  Fed.  724,  763 
( C.  C.  111.,  1 894 ) ,  here  affirmed.  See 
previous  decision  in  63  Fed.  436  (C. 
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pear,  a  strike  is  even  under  these  conditions  not  necessarily  legale 


C.  111.,  1894) .  This  decision  (i.  e.,  in 
158  U.  8.  564)  has  only  an  indirect 
bearing  upon  the  subject  of  labor 
combinations.  The  relief  granted 
was  simply  against  interference  with 
interstate  commerce  (see  §  8)  and  it 
was  expressly  stated  that  the  object 
of  the  bill  was  not  "to  restrain  the 
defendants  from  abandoning  what- 
ever employment  they  were  engaged 
in";  that  "the  right  of  any  laborer 
or  any  number  of  laborers  to  quit 
work  was  not  challenged."  See,  as 
to  effect  of  Federal  anti-trust  act, 
§  191.  This  overrules  what  was 
said  in  Waterhouse  v.  Ck>mer,  55 
Fed.  149,  157 ;  19  L.  R.  A.  403,  407 
(C.  C.  Ga.,  1893),  that  in  view  of 
the  Interstate  Conmierce  Act  and 
U.  S.  R.  6.,  §  5440,  "a  strike  or 
'boycott/  as  it  is  popularly  called, 
if  it  was  ever  effective,  can  be  so 
no  longer."  See  also  Farmers'  Loan 
A  Trust  Co,  V.  Northern  Pacific  R. 
R.  Co.,  60  Fed.  803,  823;  25  L.  R. 
A.  414,  429  (C.  C.  Wis.,  1894),  the 
notion  expressed  wherein  (60  Fed. 
819;  25  L.  R.  A.  426),  that  com- 
pulsion  and  force  are  essential  ele- 
ments of  the  definition  of  a  strike, 
deserves  severe  condemnation.  See 
modification  of  this  decision  in  Ar- 
thur V.  Oakes,  supra  (63  Fed.  327; 
11  C.  C.  A.  226;  25  L.  R.  A.  432), 
holding  that  an  order  in  broad  terms 
restraining  strikes  by  employees  of 
a  railroad  operated  by  receivers 
should  be  limited  to  "those  designed 
to  physically  cripple  the  trust  prop- 
erty, or  to  actually  obstruct  the  re- 
ceivers in  the  operation  of  the  road, 
or  to  interfere  with  their  employees 
who  do  not  wish  to  quit,  or  to  pre- 
vent by  intimidation  or  other  wrong- 
ful modes,  or  by  any  device,  the 
employment  of  others  to  take  the 


places  of  those  quitting,  and  not 
such  as  were  the  result  of  the  ex- 
ercise by  employees,  in  peaceable 
ways,  of  rights  clearly  belonging  to 
them,  and  were  not  designed  to  em- 
barrass or  injure  others,  or  to  inter- 
fere with  the  actual  possession  and 
management  of  the  property  by  the 
receivers." 

By  N.  J.  G.  S.  (1895),  p.  2344 
"it  shall  not  be  unlawful  for  any 
two  or  more  persons  to  unite,  com- 
bine or  bind  themselves  by  oath, 
covenant,  agreement,  alliance  or  oth- 
erwise to  persuade,  advise  or  en- 
courage by  peaceable  means  any  per- 
son or  persons  to  enter  into  any 
combination  for  or  against  leav- 
ing or  entering  into  the  employment 
of  any  person,  persons  or  corpora- 
tion." To  similar  effect,  Colo.  R. 
S.  (1908),  §  3924;  see  also  Mont. 
Rev.  Codes  (1907),  §  8289.  The 
purpose  of  the  New  Jersey  provi- 
sion, supra,  was  said  in  Cumber- 
land Glass  Manuf.  Co.  v.  Glass  Bot- 
tle Blowers'  Assoc.,  59  N.  J.  Eq.  49 ; 
46  Atl.  208  (1899),  to  have  been 
"undoubtedly  to  legalize  strikes." 

By  Pa.  2  P.  &  L.  Dig.,  p.  2917, 
"it  shall  be  lawful  for  employees, 
acting  either  as  individuals  or  col- 
lectively, or  as  the  members  of  any 
club,  assembly,  association,  or  or- 
ganization, to  refuse  to  work  or  la- 
bor for  any  person,  persons,  corpo- 
ration or  corporations,  whenever  in 
his,  her  or  their  opinion,  the  wages 
paid  are  insufficient,  or  his,  her  or 
their  treatment  is  offensive  or  un- 
just, or  whenever  the  continued  la- 
bor or  work  by  him,  her  or  them 
would  be  contrary  to  the  constitu- 
tion, rules,  regulations,  by-laws,  res- 
olution or  resolutions  of  any  club, 
assembly,    association,    organization 
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that  is,  according  to  the  prevailing  view.'^  In  England,  how- 
ever, in  accord  with  the  alleged  doctrine  just  considered,  that  a 
mere  combination  to  obtain  an  increase  of  wages  is  illegal  as  a 
criminal  conspiracy,  there  has  at  times  been  judicially  declared 
the  supposed  doctrine  that  a  mere  strike  is  illegal,'^  though,  per- 
haps, without  a  very  clear  idea  of  the  distinction  between  strikes 
that  are,  and  those  that  are  not,  associated  with  acts  of  violence 
or  acts  producing  fear  of  violence. 

§  58.     Sympathetic  strike. — In  the  view  that  we  have  taken,  a 
strike  is  not  made  illegal  by  the  circumstance  of  it  being  what 


or  meeting  of  which  he,  she  or  they 
may  be  a  member,  or  may  have  at- 
tended" without  creating  a  criminal 
liabiUty  for  conspiracy.  But  this 
does  not  legalize  using  force  or 
threats  to  hinder  others  from  work- 
ing. For  previous  provisions  to  sim- 
ilar effect,  see  p.  2913.  As  to  effect 
of  such  statutes,  see  Commonwealth 
V.  Sheriff,  16  Phila.  393  (1881). 
See  also  Cote  v.  Murphy,  159  Pa. 
St.  420;  28  Atl.  190;  23  L.  R.  A. 
136;  39  Am.  St.  Rep.  686  (1894; 
see  as  to  whether  such  statutes  are 
unconstitutional  as  class  legisla- 
tion) ;  Flaccus  v.  Smith,  199  Pa.  St. 
128;  48  Atl.  894;  54  L.  R.  A.  640; 
85  Am.  St.  Rep.  779  (1901).  That 
they  do  not  deprive  of  a  merely  civil 
remedy,  see  Erdman  v.  Mitch^l,  207 
Pa.  St.  79,  91;  56  Atl.  327,  331; 
63  L.  R.  A.  634,  539;  99  Am.  St. 
Rep.  783  (1903;  suit  in  equity). 
For  provisions  similar  in  scope,  see 
§§  13,  53. 

See,  on  the  general  subject,  arti- 
cles in  40  Am.  Law  Rev.  42  (1906) 
by  J.  W.  Bryan;  42  Id.  200  (1908) 
by  C.  R.  Darling;  Id.  706  (1908) 
by  A.  M.  Brown;  43  Am.  Law  Reg. 
N.  S.  73  (1904)  by  C.  R.  Darling; 
44  Id.  465   (1905)  by  W.  D.  Lewis. 

•1  Thus  in  Reynolds  y.  Davis,  198 


Mass.  294;  84  N.  £.  467;  17  L.  R. 

A.  N.  6.  162  (1908),  the  legality 
of  a  strike  was  declared  to  de- 
pend upon  "the  purpose  for  which 
the  employees  strike."  In  L.  D. 
Willcut  ft  Sons  Co.  v.  Driscoll,  200 
Mass.  110,  114;  85  N.  E.  897,  899 
(1908),  while  the  strike  was  held 
proper  to  enforce  a  demand  "for 
higher  wages  and  a  shorter  day,"  it 
was  regarded  as  unnecessary  to  de- 
termine whether  it  was  also  proper 
to  enforce  "demands  that  all  fore- 
men shall  be  members  of  the  unions, 
and  that  the  business  agent  of  the 
unions  shall  be  allowed  to  visit  any 
building  under  construction"  (the 
employer  being  engaged  in  such  con- 
struction). 

S2  Hornby  v.  Close,  2  Q.  B.  153 
(1867).  But  since  the  enactment 
in  1875  of  the  "Conspiracy  and 
Protection  of  Property  Act"  (see 
§  53),  strikes  have  been  regarded 
as  legal  in  England.  See  Gibson 
v.  Lawson,  2  Q.  B.  D.  (1891) 
557;    Temperton   y.   Russell,    1    Q. 

B.  (1893)  715;  Lyons  v.  Wilkins, 
1  Ch.  (1896)  811,  829;  article  in 
17  Harv.  Law  Rev.  510  (1903-4) 
by  A.  V.  Dicey.  But  see  also,  arti- 
cle in  19  Law  Quart.  Rev.  37,  182 
(1903)  by  D.  R.  Chalmers  Hunt. 
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has  sometimes  been  termed  a  sympaihetic  strike,''  the  only  dif- 
ference between  this  and  an  ordinary  strike  being  that,  in  case 
of  the  former,  the  object  is  not  necessarily  to  influence  the  action 
of  the  employer  of  the  striking  employees,  but  that  of  some  other 
employer  with  some  purpose  of  whose  employees  the  striking 
employees  are  in  sympathy;  as,  for  instance,  where  strikes  are 
inaugurated  on  a  number  of  lines  of  railroad  for  the  purpose  of 
influencing  the  proprietors  of  only  one  of  these  lines  to  grant 
an  increase  of  wages 

§  59.     Strike  whether  illegal  because  of  xnalicious  intent. — 


*s  See,  however,  §  60.  Compare, 
as  to  "solidarity  of  interest,"  §  46. 

For  prohibition  against  railroad 
employee  "furthering  the  object  of 
or  lending  aid  to"  a  strike  on  an- 
other railroad,  see  Del.  R.  S.  (1893), 
p.  028;  N.  J.  L.  1003,  e.  257,  §  62; 
Pa.  2  P.  &  L.  Dig.,  p.  3966. 

In  Pickett  v.  Walsh,  192  Mass. 
672,  587;  78  N.  E.  763,  760;  6  L. 
R.  A.  N.  S.  1067,  1080;  116  Am.  St 
Rep.  272  (1898),  although  persons 
engaged  in  the  trade  of  brick  and 
stone  pointing  were  denied  relief 
against  a  strike  by  bricklayers  and 
stone  masons  for  the  purpose  of 
themselves  obtaining  such  work  of 
pointing  (see  §  60),  they  were  al- 
lowed relief  against  a  strike  by 
bricklayers  and  masons  employed  by 
an  employer  with  whom  they  (such 
bricklayers  and  masons)  had  no 
dispute,  the  purpose  of  the  latter 
strike  being  to  force  the  employer 
to  force  the  other  employer  to 
yield  to  the  demand  of  his  em- 
ployees. The  court  said  :  "Organ- 
ized labor's  right  of  coercion  and 
oompulsion  is  limited  to  strikes 
against  persons  with  whom  the  or- 
ganization has  a  trade  dispute,  or 
to  put  it  in  another  way,  we  are 
of  opinion  that  a  strike  against  A, 
with   whom   the   strikers   have   no 


trade  dispute,  to  compel  A  to  force 
B  to  yield  to  the  strikers'  demands, 
is  an  unjustifiable  interference  with 
the  right  of  A  to  pursue  his  calling 
as  he  thinks  best."  See  discussion 
of  Pickett  V.  Walsh,  with  other 
decisions  in  article  in  42  Am.  Law 
Rev.  706  (1908)  by  A.  M.  Brown. 
In  Reynolds  v.  Davis,  198  Mass. 
294;  84  N.  E.  467;  17  L.  R.  A.  N. 
S.  162  (1898),  where  relief  was  al- 
lowed to  employers  against  a  strike 
"against  the  open  shop"  (see  §  54), 
there  were  declared  illegal  (though 
it  seems  unnecessarily;  see  opinion 
of  Knowlton,  J.),  rules  of  a  labor 
union  said  to  provide  for  decision 
of  "grievances  between  an  individ- 
ual member  of  a  union  and  his  em- 
ployer, which  are  not  common  to  the 
union  members  as  a  class,"  and  for 
enforcement  of  such  decision  by  a 
strike  on  the  part  of  all.  It  was 
said:  "Such  a  strike  would  be  a 
strike  in  the  nature  of  a  sympa- 
thetic strike,  that  is  to  say,  it  is 
a  strike  not  to  forward  the  com- 
mon interests  of  the  strikers,  but  to 
forward  the  interests  of  an  individ- 
ual employee  in  respect  to  a  griev- 
ance between  him  and  his  employer 
where  no  contract  of  employment 
exists."  See  discussion  of  Reynolds 
V.   Davis,   with   other    decisions   in 
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It  has  already  been  observed  that,  though  a  strike  is  usually  for 
the  purpose  of  obtaining  an  increase  of  wages,  this  is  not  neces- 
sarily the  case.  Obviously  the  motives  inducing  a  mere  quitting 
of  employment  may  be  various.  There  may  be  physical  in- 
firmity producing  incapacity,  the  prospect  of  higher  wages  or 
more  congenial  surroundings  in  another  place  or  line  of  em- 
ployment, and  so  on.  In  such  cases  there  is  not  necessarily  in- 
volved any  intent  to  inflict  injury  upon  another  person,  save 
as  an  intent  may  be  inferred  to  produce  injury  to  the  employer, 
by  the  inconvenience  produced  by  the  withdrawal  of  an  employee 
or  a  number  of  employees.  And  in  such  cases  there  is  ordinarily 
involved  no  question  of  the  legality  of  the  quitting.  But  a  com- 
bination to  quit  employment  very  often  involves  a  definite  intent 
to  inflict  injury.  In  the  view  already  taken,  however,  mere 
malice  or  malicious  intent,  that  is,  malice  in  fact,  as  distin- 
guished from  malice  in  law,  should  be  entirely  ignored  as  a 
test  of  the  legality  of  a  strike,  though,  as  will  presently  be  seen, 
there  is  observable  a  tendency  to  apply  such  test'*     What  ap- 


42  Am.  Law  Rev.  706  (1908)  by 
A.  M.  Brown. 

See,  on  the  general  subject,  arti- 
cles in  20  Harv.  Law  Rev.  253,  345, 
428  (1907)  by  Jeremiah  Smith;  42 
Am.  Law  Rev.  200  (1908)  by  C. 
R.  Darling. 

34  For  instance,  in  Thomas  t.  Cin- 
cinnati, N.  0.  &  T.  P.  Ry.  Co.,  62 
Fed.  803,  818  (C.  C.  Ohio,  1894),  it 
was  said:  ''AH  the  employees  had 
the  right  to  quit  their  employment, 
but  they  had  no  right  to  combine 
to  quit  in  order  thereby  to  compel 
their  employer  to  withdraw  from  a 
mutually  profitable  relation  with  a 
third  person  for  the  purpose  of  in- 
juring that  third  person,  when  the 
relation  thus  sought  to  be  broken 
had  no  effect  whatever  on  the  char- 
acter or  reward  of  their  service." 
Such  a  tendency  seems  to  have  been 
strongly  manifested  in  State  v. 
Stockford,   77   Conn.   227;    58   Atl. 


769;  107  Am.  St.  Rep.  28  (1904), 
where,  under  G.  S.  (1902),  §  1296, 
making  it  a  criminal  offense  to 
"threaten  or  use  any  means  to  in- 
timidate any  person  to  compel  such 
person  against  his  will,  to  do  or 
abstain  from  doing  any  act  which 
such  person  has  a  legal  right  to  do 
.  .  .  or  injure  or  threaten  to  in- 
jure his  property  with  intent  to  in- 
timidate him,"  was  sustained  a  con- 
viction for  the  employment  of  cer- 
tain methods  in  attempting  to  in- 
duce an  employer  to  execute  an 
agreement  with  members  of  a  labor 
union.  One  of  such  methods  being 
to  induce  a  strike  by  his  employees, 
it  was  held  properly  charged  that 
**if  the  real  purpose  of  the  strike 
was  to  ruin  the  employers*  business 
by  threats  and  intimidation,  it  was 
unlawful,  and  that  a  conspiracy  for 
that  purpose  was  a  crime."  It  was 
also  here  said:     "A  strike  may  be 
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pears  to  us  to  be  essentially  a  sound  doctrine  was  thus  stated 
with  reference  to  the  proposition  that  "if  the  motive  be  unlawful 
or  be  not  for  the  good  of  the  organization  or  some  of  its  members^ 
but  prompted  wholly  by  malice  and  a  desire  to  injure  others, 
then  an  act  which  would  be  otherwise  legal  becomes  unlawful" ; 
'^I  do  not  assent  to  this  proposition,  although  there  is  authority 
for  it  It  seems  to  me  illogical  and  little  short  of  absurd  to  say 
that  the  everyday  acts  of  the  business  world,  apparently  within 
the  domain  of  competition,  may  be  either  lawful  or  unlawful, 
according  to  the  motive  of  the  actor."  ^^ 

§  60.  Strike  whether  illegal  because  of  intent  to  procure  dis- 
charge of  employee. — ^As  already  indicated,  the  legality  of  an  act 
of  injury  committed  by  an  employee  may  be  subjected  to  the 
test  whether  such  act  was  the  natural  incident  or  outgrowth  of 
the  relation  of  employee.  But  it  has  also  been  observed  that 
there  is  considerable  diversity  of  opinion  as  to  when  an  act  is 
the  natural  incident  or  outgrowth  of  such  relation,  thus  a  strike 
or  a  boycott  with  intent  to  procure  the  discharge  of  an  em- 


lawful  or  it  may  be  unlawful  and 
criminal.  Whether  it  is  lawful  or 
not  depends  upon  its  object  and  the 
manner  in  which  it  is  conducted. 
A  combination  to  cause  a  strike  for 
the  purpose  of  injuring  and  de- 
stroying the  business  and  property 
of  another  or  depriving  another  of 
his  liberty  or  property  without  just 
cause  is  both  unlawful  and  crim- 
inal, 

S5  National  Protective  Assoc.  ▼. 
Gumming,  170  N.  Y.  315,  326;  63 
N.  E.  369,  371;  5S  L.  R.  A.  135, 
140;  88  Am.  St.  Rep.  648  (1902), 
where,  however,  the  decision  did  not 
necessarily  rest  on  that  ground.  See 
Jersey  City  Printing  Co.  v.  Cassidy, 
63  N.  J.  Eq.  759,  761 ;  63  Atl.  230, 
231  (1902) ;  Wabash  R.  Co.  v.  Han- 
nahan,  121  Fed.  563,  571  (C.  C. 
Mo.,  1903).  So  the  legality  of  a 
strike  was  sustained  where  the 
intent  was  to  enforce  a  rule  as  to 


the  number  of  apprentices  to  be 
employed  by  the  employer.  Long- 
shore Printing  Co.  v.  Howell,  26 
Oreg.  527;  38  Pac.  547;  28  L.  R.  A. 
464;  46  Am.  St.  Rep.  640  (1894). 
In  Arthur  v.  Oakes,  63  Fed.  310, 
319;  11  C.  C.  A.  209,  218;  25  L. 
R.  A.  414,  426  (7th  Cir.,  1894),  it 
was  said :  "The  fact  that  employees 
of  railroads  may  quit  under  cir- 
cumstances that  would  show  bad 
faith  upon  their  part,  or  a  reckless 
disregard  of  their  contract  or  of  the 
convenience  and  interests  of  both 
employer  and  the  public,  does  not 
justify  a  departure  from  the  gen- 
eral rule  that  equity  will  not  com- 
pel the  actual  affirmative  perform- 
ance of  merely  personal  services,  or 
(which  is  the  same  thing)  require 
employees,  against  their  will,  to  re- 
main in  the  personal  service  of  their 
employer." 
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ployee.^®  This  situation  tends  to  arise  frequently  nowadays  in 
consequence  of  the  efforts  already  alluded  to  on  the  part  of  labor 
unions  to  obtain  employment  for  their  own  members  exclusively. 
Hence^  strikes  or  threats  or  announcements  of  intention  to  strike^ 
with  the  purpose  of  inducing  an  employer  to  discharge  from  em- 
ployment one  not  a  member  of  such  union.  We  shall  presently 
observe  that  what  seems  to  us  to  be  the  anomalous  doctrine  of 
liability  for  inducing  to  quit  employment  generally  prevails^ 
also  that  such  doctrine  has  been  conversely  applied  so  as  to  create 
a  liability  for  inducing  an  employer  to  discharge  an  employee. 
Here  merely  noting  our  disapproval  of  such  doctrine,  and  such 
application  thereof,  we  assume  their  soundness.  But  the  ques- 
tion for  present  consideration  is  whether  a  strike,  otherwise 
legal,  is  made  illegal  because  with  intent  otherwise  concededly 
illegal,  that  is,  to  induce  an  employer  to  discharge  an  employee 
(commonly,  but  not  necessarily,  a  fellow-employee  of  those 
striking).  On  this  much-debated  point  there  is  a  seemingly 
irreconcilable  difference  of  opinion.  On  the  one  hand  the  sup- 
posed illegality  of  the  intent  is  thought  to  render  illegal  the  act 
otherwise  legal,  that  is,  a  strike  with  such  intent  is  held  to  be 
illegal.'^     On  the  other  hand,  the  act  otherwise  legal  is  thought 


M  See  !  46. 

ST  In  Plant  v.  Woods,  176  Maw. 
492;  67  N.  £.  1011;  51  L.  R.  A. 
339;  79  Am.  St  Rep.  330  (1900), 
the  contest  was  between  '^wo  labor 
anions  of  the  same  craft*'  (here 
designated  as  A  and  B),  the  plain- 
tiff union  (A)  being  composed  of 
workmen  who  had  withdrawn  from 
the  defendant  union  (B).  B,  desir- 
ous of  '^having  all  the  members  of 
the  craft  subjected  to  the  rules  and 
discipline  of  their  particular  union, 
in  order  that  they  might  have  bet- 
ter control  OTer  the  whole  busi- 
ness," took  the  following  measures 
to  cause  the  members  of  A  to  be- 
come members  of  B.  They  request- 
ed those  employing  members  of  A 
to  induce  the  latter  to  apply  for  re- 


instatement in  B.  Although  there 
were  no  threats  of  personal  vio- 
lence, and  although  the  members  of 
B  did  not  even  expressly  ask  that 
the  members  of  A  be  discharged,  yet 
it  was  found  from  the  circumstances 
of  these  requests,  that  the  mem- 
bers of  B  intended  that  the  em- 
ployers should  fear  trouble  in  their 
business  if  they  continued  to  em- 
ploy the  members  of  A,  and  that 
employers  to  whom  these  requests 
were  made  were  justified  in  believ- 
ing, and  did  believe,  that  a  failure 
on  the  part  of  their  employees  who 
were  members  of  A  to  apply  for  re- 
instatement, and  a  failure  on  the 
part  of  the  employers  to  discharge 
them  for  not  doing  so  would  lead 
to  trouble  in  the  business  of  the 
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not  to  be  made  illegal  because  of  the  iUegalitj  of  the  intent,  that 


employers  in  the  nature  of  strikes 
or  a  boycott;  that  certain  strikes 
appeared  to  have  been  steps  taken 
by  the  members  of  B  to  obtain  the 
discharge  of  such  employees  as  were 
members  of  A,  who  declined  to  ap- 
ply for  reinstatement.  In  at  least 
one  instance  they  threatened  to 
leave  an  employer's  place  of  busi- 
ness off  a  "fair  list"  to  be  pub- 
lished. It  was  said  (176  Mass. 
602;  67  N.  £.  1016;  61  L.  R.  A. 
344):  '"The  necessity  that  the 
plaintiffs  should  Join  this  associa- 
tion is  not  so  great,  nor  is  its  re- 
lation to  the  rights  of  the  defend- 
ants, as  compared  with  the  right 
of  the  plaintiffs  to  be  free  from  mo- 
lestation, such  as  to  bring  the  acts 
of  the  defendants  under  the  shelter 
of  the  principles  of  trade  competi- 
tion." It  was,  however,  said  by 
Holmes,  C.  J.,  dissenting  (176 
Mass.  606;  67  N.  E.  1016;  61  L.  R. 
A.  346),  and  holding  that  "the  pur- 
pose of  the  threatened  boycotts  and 
strikes  was  such  as  to  justify  the 
threats":  "That  purpose  was  not 
directly  concerned  with  wages.  It 
was  one  degree  more  remote.  The 
immediate  object  and  motive  was 
to  strengthen  the  defendants'  so- 
ciety as  a  preliminary  and  means 
to  enable  it  to  make  a  better  fight 
on  questions  of  wages  or  other  mat- 
ters of  clashing  interests.  I  differ 
from  my  brethren  in  thinking  that 
the  threats  were  as  lawful  for  this 
preliminary  purpose  as  for  the  final 
one  to  which  strengthening  the  un- 
ion was  a  means.  I  think  that 
unity  of  organization  is  necessary 
to  make  the  contest  of  labor  effec- 
tual, and  that  societies  of  laborers 
lawfully  may  employ  in  their  prep- 
aration the  means  which  they  might 


use  in  the  final  contest."  The  de- 
cision is  perhaps  sustainable,  not  on 
the  ground  of  there  being  anything 
inherently  unlawful  in  the  mere 
combination  to  induce  the  employer 
to  discharge  the  members  of  A,  but 
on  the  ground  of  the  illegality  of 
certain  acts  accompanying  the 
mere  inducements,  that  is,  of  threats 
to  do  injury,  for  so  was  regarded 
the  "threat  to  strike,"  taken  in  con- 
nection with  the  intimation  that  the 
employer  may  "expect  trouble  in  his 
business." 

In  Erdman  v.  Mitchell,  207  Pa. 
St.  79;  66  Atl.  327;  63  L.  R.  A.  634; 
90  Am.  St  Rep.  783  (1903), 
where  the  contest  was  between  mem- 
bers of  different  labor  unions  under 
conditions  similar  to  those  under 
consideration  in  Plant  v.  Woods,  a 
like  conclusion  was  reached  in  grant- 
ing relief  against  representing  to 
the  plaintiffs'  employers  that  they 
would  "suffer  loss  or  trouble  in 
their  business"  for  employing  the 
plaintiffs.  The  occasion  of  grant- 
ing such  relief  was  the  action  of 
the  defendants,  members  of  unions, 
in  causing  a  strike  on  a  building 
in  course  of  construction  because  of 
the  employment  thereon  of  work- 
men not  members  of  the  defendants' 
unions.  It  does  not  appear  that 
there  was  any  violence  or  threat  of 
violence. 

In  Carter  v.  Oster,  112  S.  W.  996 
(Ct.  App.  Mo.,  1908),  was  sus- 
tained liability  to  a  non-union  em- 
ployee for  causing  his  discharge  by 
threats  to  strike,  besides  extorting 
from  the  employer  a  heavy  fine  for 
having  employed  him.  See  as  to 
damages  for  mental  suffering. 

In  Giblan  v.  National  Amalga- 
mated Labourers'  Union,  2  K.  B.  D. 
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is^  a  strike  with  such  intent  is  held  to  be  legal. '^  To  us  the  lat- 
ter view  seems  clearly  the  sound  one.  Though  a  strike  with 
such  intent  seems  sometimes  to  have  been  regarded  as  purely 
malicious^  that  is  to  say,  as  being  purely  with  intent  to  injure  the 


(1903)  600,  a  labor  union  and  offi- 
cers thereof  were  held  liable  for 
procuring  the  discharge  of  an  em- 
ployee, by  notifying  the  employer 
that  if  he  were  not  discharged  the 
members  of  the  union  in  his  em- 
ployment would  be  "called  out."  It 
was  held  an  insufficient  justification 
of  their  action  that  they  desired  to 
compel  such  employee  to  pay  the 
arrears  of  his  defalcation  as  a 
former  officer  of  the  union. 

In  Toledo,  Ann  Arbor,  etc.,  Ry. 
Co.  V.  Pennsylvania  Co.,  54  Fed. 
730;  19  L.  R.  A.  387  (C.  C.  Ohio, 
1893),  an  injunction  was  granted 
against  the  chief  executive  of  an 
association    of    railroad    employees 

(the  Brotherhood  of  Locomotive 
Engineers)  to  restrain  him  from  en- 
forcing any  rule  requiring  the  em- 
ployees of  certain  companies  to  re- 
fuse to  handle  and  deliver  freight 
transported  by  or  to  a  certain  com- 
pany, and  from  inducing  them  to 
refuse  to  extend  to  such  company 
facilities  for  exchange  of  traffic. 
This  was  simply  the  case  of  the 
refusal    of   employees    to    do   their 


work.  It  does  not  appear  that  they 
were  under  contract.  But  the  court 
sought  to  justify  the  injunction  on 
the  ground  that  the  intent  of  the 
employees  was  to  induce  their  re- 
spective companies  to  refuse  to  deal 
with  such  other  company,  with  the 
ultimate  purpose  of  inducing  the 
latter  to  discharge  certain  employ- 
ees (engineers  not  members  of  the 
Brotherhood).  Stress  was  laid  on 
the  circumstance  that  the  employees 
taking  such  action  "were  not  dis- 
satisfied with  the  terms  of  their  em- 
ployment.'* The  court  said,  in  re* 
ply  to  the  claim  that  an  employee 
has  the  right  to  quit  his  employ- 
ment, apart  from  contractual  liabil- 
ity (64  Fed,  737;  19  L.  R.  A.  391) : 
"Generally  speaking,  this  is  true, 
but  not  absolutely.  If  he  uses  the 
benefit  which  his  labor  is  or  will 
be  to  another  by  threatening  to 
withhold  it  or  agreeing  to  bestow 
it,  or  by  actually  withholding  it  or 
bestowing  it,  for  the  purpose  of  in- 
ducing, procuring  or  compelling  that 
other  to  commit  an  unlawful  or 
criminal    act,    the    withholding   or 


38  In  National  Protective  Assoc. 
V.  Cumming,  170  N.  Y.  315;  63  N. 
E.  369;  58  L.  R.  A.  135;  88  Am. 
St.  Rep.  648  (1902);  affirming  53 
App.  D.  227;  65  N.  Y.  Suppl.  946 
(1900),  neither  a  labor  linion  nor 
any  individual  member  thereof,  was 
held  to  have  a  right  of  action 
against  a  rival  labor  union  or  the 
members  thereof  because  of  the  lat- 
ter union  refusing  to  permit  its 
members  to  work  upon  any  "job" 


where  the  members  of  the  former 
were  employed,  and  informing  the 
employer  in  each  instance  that  un- 
less the  members  of  the  former  were 
discharged,  its  (the  latter's)  mem- 
bers would  abandon  the  job.  As  a 
result  members  of  the  former  were 
discharged  and  their  places  filled  \ 
by  members  of  the  latter.  As  rea- 
sons apparent  from  the  facts  and 
justifying  the  strike  were  ''the  de- 
sire  of    the   organization   that   its 
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employee  whose  discharge  is  sought^  and  without  intent  to  bene- 
fit those  engaged  in  the  strike^  it  has  been  well  pointed  out  that 
such  is  not  necessari^  at  least  the  case ;  that  the  legality  of  such 
strike  may  be  sustained  on  the  ground  that  it  is  a  natural  inci- 


bestowing  of  hia  labor  for  such  a 
purpose  is  itself  an  unlawful  and 
criminal  act."  The  decision  was 
based  not  solely  on  the  ordinary 
rules  applicable  to  strikes  or  boy- 
cotts, but  on  the  additional  ground 
that  the  refusal  to  handle  freight 
(being  interstate  freight)  was  in 
direct  violation  of  the  Interstate 
CSommeroe  Law;  hence  the  refer- 
ence to  inducing  another  "to  com- 
mit an  unlawful  or  criminal  act.' 
So  in  State  ▼.  Donaldson,  32  N.  J. 
Law,  161;  90  Am.  Dec.  649  (1867), 
it  was  held  an  indictable  offense 
for  workmen  to  combine  to  com- 
pel their  employer  to  discharge  cer- 
tain of  their  fellow- workmen,  the 
means  adopted  to  enforce  this  con- 
cession being  an  announced  deter- 
mination to  quit  their  employment 
in  a  body  and  by  a  simultaneous 
act.  The  authorities  relied  on  are 
two  English  nisi  prius  cases,  where 
the  point  was  but  briefly  considered, 
Rex  V.  Ferguson,  2  Starkie,  431 
(1819) ;  Rex  v.  Bykerdike,  1  Moody 
&  Rob.  179  (1832).  Compare  Peo- 
ple V.  Trequier,  1  Wheeler  Cr.  Cas. 


(N.  Y.)  142  (1823);  People  y. 
Melvin,  2  Id.  262  (1810);  Master 
Stevedores'  Assoc,  v.  Walsh,  2  Daly, 
1,  13  (1867);  Reg.  v.  Hewitt,  6 
Ck>x  G.  C.  162  (1851);  Reg.  ▼. 
Bunn,  12  Id.  316  (1872).  To  simi- 
lar effect  with  State  v.  Donaldson 
is  State  ▼.  Dyer,  67  Vt.  690;  32 
AtL  814  (1895),  though  here  it  does 
not  appear  that  the  guilty  parties 
were  employees;  nor  indeed  does  it 
appear  what  was  their  previous  re- 
lation to  the  matter. 

Compare,  under  §  62,  decisions  as 
to  whether  a  boycott  is  illegal  be- 
cause of  intent  to  procure  discharge 
of  employee. 

As  to  allowance  of  relief  against 
strike  "against  the  closed  shop,"  see 
§54. 

See,  on  the  general  subject,  arti- 
cles in  18  Harv.  Law  Rev.  423 
(1905)  by  E.  W.  Huffcut;  20  Id. 
253,  345,  428  (1907)  by  Jeremiah 
Smith;  40  Am.  Law  Rev.  42  (1906) 
by  J.  W.  Bryan;  42  Id.  200  (1908) 
by  C.  R.  Darling;  Id.  706  (1908) 
by  A.  M.  Brown;  43  Am.  Law  Reg. 
N.  S.  73  (1904)  by  C.  R.  Darling. 


own  members  may  do  the  work  the 
non-members  are  performing,"  also 
the  desire  to  restrict  their  member- 
ship to  careful  and  skillful  work- 
men, and  prohibit  their  members 
from  working  with  members  of 
other  organizations  maintaining  a 
lower  standard  or  none  at  all — ^in 
view  of  the  legal  doctrine  absolving 
an  employer  from  liability  for  in- 
juries resulting  from  the  negligence 
of  a  coemployee.     In  the  decision 


below.  Cur  ran  v.  Galen,  152  N.  Y. 
33;  46  N.  E.  297;  37  L.  R.  A. 
802;  57  Am.  St.  Rep.  496  (1897) 
(for  facts,  see  §  72) ,  was  distinguish- 
ed on  the  ground  that  in  the  case 
at  bar  the  acts  of  the  organiza- 
tion in  question  did  not  tend  to 
prevent  the  members  of  the  plaintiff 
organization  "from  obtaining  work 
at  any  place,  except  where  its  mem- 
bers were  employed."  In  one  of  the 
opinions   (170  N.  Y.  334;  63  N.  E. 
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dent  or  outgrowth  of  the  relation  of  employee,  that  is,  in  the  in- 
terest of  the  striking  employees,  or,  if  what  we  have  called  the 
doctrine  of  "solidarity  of  interest"  be  given  effect,  in  the  interest 
of  those  in  "solidarity  of  interest"  with  the  striking  employees. 


374;  68  L.  R.  A.  143),  Curran  t. 
Qalen  was  distinguished  on  the 
ground  that  there  was  malice  and  a 
"threat  of  a  resort  to  illegal  meth- 
ods." See  Jacobs  ▼.  Cohen,  99  App. 
D.  481 ;  90  N.  Y.  Suppl.  854  ( 1904) ; 
Mills  ▼.  U.  6.  Printing  Co.,  99  App. 
D.  605,  614;  91  N.  Y.  Suppl.  185, 
191  (1904).  To  similar  effect  with 
National  Protective  Assoc,  v.  Cum- 
ming  is  Wunch  ▼.  Shankland,  59 
App.  D.  482;  69  N.  Y.  Suppl.  349 
(4th  Dept.,  1901),  where,  however, 
though  the  facts  were  similar,  it  is 
not  apparent,  as  in  National  Pro- 
tective Assoc  V.  Cumming,  that  the 
act  of  procuring  the  discharge  tend- 
ed to  obtain  employment  for  the 
person  procuring  the  discharge  or 
for  members  of  the  same  organiza- 
tion. Thus  the  person  sought  to  be 
discharged  was  a  machinist  and  not 
a  compositor,  while,  so  far  as  ap- 
pears, the  members  of  the  organiza- 
tion seeking  to  procure  his  discharge 
were  all  compositors.  The  ease 
would  seem  then,  rather  akin  to 
Curran  v.  Galen  than  National  Pro- 
tective Assoc.  V.  Cumming. 

In  Mills  V.  U.  S.  Printing  Co., 
99  App.  D.  605,  612;  91  N.  Y. 
Suppl.  185,  189  (1904),  was  re- 
fused an  injunction  against  dis- 
charge of  employees,  though  such 
discharge  was  the  result  of  an  agree- 
ment between  the  employer  and  a 
union  entered  into  by  the  employer 
in  order  to  end  a  strike  and  a  boy- 
cott, and  by  which  the  union  secured 
the  exclusive  emplojrment  of  its 
members,  as  well  as  an  adjustment 
of  wages  and  a   determination  of 


working  hours.  Here  it  was  pro- 
vided in  the  agreement  that  the 
complaining  employees  might  be  ad- 
mitted to  the  union,  the  court  say- 
ing: "It  would  seem  that  the  pur- 
pose was  not  to  drive  out  non-union 
men  that  places  might  be  made  for 
union  men,  but  to  assure  that  there 
should  be  no  employees  in  this 
branch  who  were  not  members  of 
the  union.  It  may  well  be  that 
the  union  deemed  it  essential  to 
the  interests  of  its  members  who 
were  employed  that  all  the  employ- 
ees should  be  allied  as  to  act  hence- 
forth in  concert  on  questions  of 
wages,  work  hours,  privileges,  or  of 
the  employment  of  only  those  to 
work  with  them,  who  were  approved 
by  them  as  skillful  and  competent." 
The  right  to  strike  with  intent  to 
procure  the  discharge  of  a  fellow- 
employee  was  also  recognized  in 
Davis  V.  United  Portable  Hoisting 
Engineers,  28  App.  D.  396;  51  N. 
Y.  Suppl.  180  (1898),  a  case  of 
a  labor  union  procuring  the  dis- 
charge of  a  non-union  employee,  by 
an  announcement  of  an  intention  to 
order  members  of  the  union  to  leave 
the  employment  of  the  same  em- 
ployer. To  similar  effect,  Tallman 
V.  Gaillard,  27  Misc.  114;  57  N. 
Y.  Suppl.  419  (Supm.  Ct.,  Sp.  T., 
1899).  See  People  v.  McFarlin,  43 
Misc.  591;  89  N.  Y.  Suppl.  527 
(Monroe  County  Ct.,  1904).  So  the 
announcement  of  such  intention  un- 
der such  conditions  was,  in  People 
V.  Davis,  57  Alb.  Law  Jour.  170 
(Cook  Co.,  111.,  Crim.  Court,  1898), 
held  not  within  the  prohibition  of 
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But  under  what  conditions  is  such  act  in  their  interest?  In 
recognizing  the  right  to  strike  with  the  intent  to  procure  the 
discharge  of  employees^  it  has  been  well  said :  ''It  is  their  right 
to  strike,  if  need  be,  in  order  to  secure  any  lawful  benefit  to  the 


a  statute  against  "conspiring  or 
agreeing  together  with  the  fraudu- 
lent or  maUcious  intent  wrongfully 
and  wickedly  to  injure  the  person, 
character,  business,  or  employment 
or  property  of  another."  Here,  how- 
ever, it  did  not  appear  that  there 
was  any  contract  of  employment 
for  any  definite  period.  Compare, 
however,  Gonnell  ▼.  Stalker,  20 
Misc.  423;  45  N.  Y.  Suppl.  1048 
(N.  Y.  City  Ct.,  1897) ;  affirmed  in 
21  Misc.  609;  48  N.  Y.  Suppl.  77 
(1897).  So  in  Commonwealth  v. 
Hunt,  4  Mete.  (Mass.)  Ill,  128; 
38  Am.  Dec.  346,  354  (1842),  it  was 
held  not  unlawful  for  employees  to 
''form  themselves  into  a  society  and 
agree  not  to  work  for  any  person 
who  should  employ  any  journeyman 
or  other  person  not  a  member  of 
such  society,  after  notice  given  him 
to  discharge  such  workman."  The 
court,  however,  interpreted  such 
agreement  as  not  applying  to  the 
discharge  of  a  person  "engaged  by 
contract  for  a  certain  time,  in  vio- 
lation of  such  contract."  Common- 
wealth V.  Hunt  was,  in  State  y. 
Donaldson,  32  N.  J.  Law,  151,  167; 
90  Am.  Dec.  649,  653  (1867)  (see 
§60),  distinguished  on  what  seems 
to  us  to  be  the  unsubstantial  ground, 
that  the  agreement  to  quit  employ- 
ment was  in  the  form  of  a  regula- 
tion of  the  society,  and  not  specif- 
ically directed  against  any  particu- 
lar individual,  or,  to  use  the  lan- 
guage of  the  court:  "The  force  of 
this  association  was  not  concen- 
trated with  a  view  to  be  exerted 
to  oppress  any  individual."     Com- 


monwealth y.  Hunt  was  distin- 
guished on  the  same  ground  in 
Crump  y.  Commonwealth,  84  Va. 
927,  943;  6  6.  £.  620,  629;  10  Am. 
St.  Rep.  895,  909   (1888). 

The  right  to  strike  with  intent  to 
procure  the  discharge  of  an  em- 
ployee was  also  recognized  in  Clem- 
mitt  y.  Watson,  14  Ind.  App.  38; 
42  N.  E.  367  (1895).  See  also  Per- 
rault  y.  Gauthier,  28  Canada  Supm. 
Ct.241  (1898);  Jersey  City  Printing 
Co.  V.  Cassidy,  63  N.  J.  Eq.  759, 
761;  53  AU.  230,  231  (1902);  Re- 
form Club  of  Masons  &  Plasterers, 
etc.,  y.  Laborers'  Union  Protective 
Soc,  29  Misc.  247 ;  60  N.  Y.  Suppl. 
388  (Supm.  C;t.,  Sp.  T.,  1899). 

In  view  of  Quinn  v.  Leathem, 
App.  Cas.  (1901)  495,  Allen  v. 
Flood,  App.  Cas.  (1898)  1,  can 
no  longer  be  regarded  as  author- 
ity to  sustain  the  right  to  strike 
or  announce  one's  intention  to 
strike  for  the  purpose  of  procuring 
the  discharge  of  an  employee. 
There  a  "delegate"  of  a  labor  un- 
ion was  held  not  liable  for  procur- 
ing the  discharge  of  day  laborers 
(with  a  promise  not  to  employ  them 
again),  by  stating  to  the  employers 
that  members  of  the  union  in  their 
employ  would  quit  employment  un- 
less such  laborers  were  discharged. 
They  had  become  offensive  to  iron- 
workers who  were  not  only  members 
of  the  union,  but  also  their  fellow- 
employees,  by  reason  of  havin<2^, 
though  shipwrights,  previously 
worked  for  certain  employers  on 
"ironwork."  The  decision  proceed- 
ed on  the  express  supposition  that 
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several  members  of  the  organization,  as  for  instance,  to  secure 
the  re-employment  of  a  member  they  regard  as  having  been  im- 
properly discharged,  and  to  secure  from  an  employer  of  a  num- 
ber of  them  employment  for  other  members  of  their  organiza- 


this  was  not  a  case  of  breach  of 
contract,  but  merely  of  discharge 
from  employment.  See  elaborate 
analysis  of  decision  in  1  Mich.  Law 
Rev.  28  (1902-3)  by  H.  L.  Wilgus; 
article  in  14  Law  Quart.  Rev.  129 
(1898)   by  F.  Pollock. 

Allen  V.  Flood  was  thus  distin- 
guished in  Quinn  v.  Leathern  (p. 
606;  see  also  p.  532).  "The  de- 
fendant neither  uttered  nor  car- 
ried into  effect  any  threat  at  all; 
he  simply  warned  the  plaintiff's  em- 
ployers of  what  the  men  themaelvea, 
without  hia  perntasion  or  influence, 
had  determined  to  do,  and  it  was 
certainly  proved  that  no  resolution 
of  the  trade  union  had  been  arrived 
at  at  all,  and  that  the  trade  union 
official  had  no  authority  himself  to 
call  out  the  men,  which  in  that 
case  was  argued  to  be  the  threat 
which  coerced  the  employers  to  dis- 
charge the  plaintiff.  It  was  further 
an  element  in  the  decision  that 
there  was  no  case  of  conspiracy  or 
even  combination.  What  was  al- 
leged to  be  done  was  only  the  in- 
dependent and  single  action  of  the 
defendant  actuated  in  what  he  did 
by  the  desire  to  express  his  own 
views  in  favor  of  his  fellow-mem- 
bers." See  editorial  note  in  18  Law 
Quart.  Rev.  1    (1902). 

See  elaborate  discussion  of  effect 
of  Allen  V.  Flood  and  Quinn  v. 
Leathern  in  Booth  v.  Burgess,  65 
Atl.  226,  234  (a.  Ch.  N.  J.,  1906)  ; 
Brennan  v.  United  Hatters  of  North 
America,  73  N.  J.  Law,  728,  746; 
65  Atl.  165.  172;  9  L.  R.  A.  N.  S. 
254,  262   (1906). 


Compare  §  62,  as  to  whether  a 
boycott  is  illegal  because  of  intent 
to  procure  discharge  of  employee. 

In  Pickett  v.  Walsh,  192  Mass. 
572;  78  N.  E.  753;  6  L.  R.  A.  N. 
S.  1067;  116  Am.  St.  Rep.  272 
( 1906) ,  persons  engaged  in  the  trade 
of  brick  and  stone  "pointing"  were 
denied  relief  against  a  strike  by 
bricklayers  and  stone  masons  for 
the  purpose  of  themselves  obtaining 
such  work  of  pointing,  or  as  said  by 
the  court,  "to  put  it  more  accurate- 
ly, a  combination  by  the  defendants, 
who  are  bricklayers  and  masons,  to 
refuse  to  lay  bricks  and  stone  where 
the  pointing  of  them  is  given  to 
others"  (192  Mass.  583;  78  N.  £. 
758;  6  L.  R.  A.  N.  S.  1078).  It 
was  also  said:  "The  case  is  one 
of  competition  between  the  defend- 
ant unions  and  the  individual 
plaintiffs  for  the  work  of  pointing. 
.  .  .  The  right  which  the  defend- 
ant unions  claim  to  exercise  in 
carrying  their  point  in  the  course 
of  this  competition  is  a  trade  ad- 
vantage, namely,  that  they  have  la- 
bor which  the  contractors  want,  or 
if  you  please,  cannot  get  elsewhere; 
and  they  insist  upon  using  this  trade 
advantage  to  get  additional  work, 
namely,  the  work  of  pointing  the 
bricks  and  stones  which  they  lay. 
.  .  .  It  was  within  the  rights  of 
these  unions  to  compete  for  the 
work  of  doing  the  pointing  and,  in 
the  exercise  of  their  right  of  com- 
petition, to  refuse  to  lay  bricks  and 
set  stone  unless  they  were  given  the 
work  of  pointing  them  when  laid." 
It  was  also  said   (192  Mass.  585; 


SELATION    OF   EMPLOYEE   AS    JUSTIFYING    INJUBY. 


131 


tion  who  may  be  out  of  employment,  although  the  effect  will  be 
to  cause  the  discharge  of  other  employees  who  are  not  members. 
And  whenever  the  courts  can  see  that  a  refusal  of  members  of  an 
organization  to  work  with  non-members  may  be  in  the  interest 
of  the  several  members,  it  will  not  assume,  in  the  absence  of  a 
finding  to  the  contrary,  that  the  object  of  such  refusal  was  solely 
to  gratify  malice  and  to  inflict  injury  upon  such  non-mem- 
bers." »• 

§  61.  Inducing  refusal  to  deal— In  the  view  already  taken 
there  is  nothing  illegal  in  merely  inducing  refusal  to  deal.  But 
it  has  been  seen  that  some  special  relation  is  generally  regarded 
as  necessary  for  the  purpose  of  justifying  such  inducing,  at  any 
rate,  when  the  act  of  inducing  is  that  of  a  combination  as  dis- 
tinguished from  a  mere  individual,  and  committed  with  malice. 


78  N.  E.  769;  6  L.  R.  A.  N.  S. 
1079) :  "We  cannot  say  on  the 
evidence  that  pointing  is  something 
foreign  to  the  work  of  a  bricklayer 
or  a  stone  mason,  and  therefore 
something  which  a  union  of  brick- 
layers and  stone  masons  have  no 
right  to  compete  for  or  insist  upon." 
So  held,  though  the  contractors  pre- 
ferred to  give  the  work  to  the 
pointers,  it  being  to  their  advan* 
tage  to  do  so,  and  though  the  re- 
sult was  disastrous  to  the  pointers, 
who  could  not  lay  brick  or  stone. 
A  protest  of  the  defendant  unions 
against  the  plaintiffs  being  allowed 
to  organize  a  pointers'  union  was 
said  to  be  "not  an  act  of  oppres- 
sion," it  no^  appearing  that  such 
unions  were  unwilling  to  admit  the 
plaintiffs  to  membership,  if  qualified 
as  bricklayers  or  stone  masons.  See 
discussion  of  Pickett  v.  Walsh,  with 
other  decisions  in  article  in  42  Am. 
Law  Rev.  706  (1908)  by  A.  M. 
Bro^vn. 

30  National    Protective    Assoc,    v. 
Gumming,  170  N.  Y.  316;  63  N.  E. 


369;  58  L.  R.  A.  135;  88  Am.  St. 
Rep.  648  (1902).  In  Mills  v.  U.  S. 
Printing  Co.,  99  App.  D.  605,  613; 
91  N.  Y.  Suppl.  185,  190  (1904),  it 
was  said:  ''There  is  a  manifest  dis- 
crimination well  recognized  between 
a  combination  of  workmen  to  se- 
cure the  exclusive  employment  of  its 
members  by  a  refusal  to  work  with 
none  other,  and  a  combination  whose 
primary  object  is  to  procure  the 
discharge  of  an  outsider  and  his 
deprivation  of  all  employment.  In 
the  first  case  the  action  of  the  com- 
bination is  primarily  for  the  bet- 
terment of  its  fellow-members.  In 
the  second  case  such  action  is 
primarily  'to  impoverish  and  to 
crush  another'  by  making  it  impos- 
sible for  him  to  work  there,  or  so 
far  as  may  be  possible,  anywhere. 
The  difference  is  between  combina- 
tions for  welfare  of  self  and  that 
for  the  persecution  of  another." 
Compare  §  62,  as  to  whether  a  boy- 
cott is  illegal  because  of  intent  to 
procure  discharge  of  employee. 
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It  seems  clear  enough  that  the  relation  of  employee  is  sufficient 
for  this  purpose.^® 

§  62.  Boycott  by  employee* — In  the  view  already  taken  there 
is  nothing  illegal  in  a  boycott,  apart  from  acts  of  violence  or 
acts  producing  fear  of  violence*  A  fortiori  is  this  the  case  if 
the  boycott  is  merely  the  natural  incident  or  outgrowth  of  some 
lawful  relation.  But  it  has  also  been  seen  that  there  has 
rather  extensively  prevailed  the  doctrine  that  a  boycott  is 
inherently  illegal  even  apart  from  violence.  In  this  view  a 
boycott  is  not  justified  even  by  the  circumstance  of  it  being  the 
natural  incident  or  outgrowth  of  the  relation  of  employee. 
Hence,  as  in  case  of  a  boycott  by  a  trade  competitor,^  ^  have  re- 
sulted two  apparently  irreconcilable  classes  of  decisions;  one 
sustaining  the  legality  of  a  boycott  as  an  incident  or  outgrowth 
of  such  relation,^^  the  other  holding  a  boycott  inherently  illegal, 


*o8ee,  however,  as  to  boycott  by 
employee,  §§  62  et  seq.  As  to  in- 
ducing to  discharge  from  employ- 
ment, see  §§  71,  72;  inducing  to  re- 
fuse to  enter  or  continue  in  em- 
ployment, §§  66  et  seq. 

«i  See  §  34. 

^  On  the  general  question  of  the 
legality  of  boycotts,  see  §  25.  In 
harmony  with  the  view  stated  in 
the  text  seems  Parkinson  v.  Build- 
ing Trades  Council,  98  Pac.  1027 
(Supm.  Ct.  Cal.,  1908),  where  an 
employer  was  denied  relief  against  a 
boycott  instituted  to  secure  enforce- 
ment of  a  rule  prohibiting  mem- 
bers of  unions  from  working  with 
non-union  men,  and  from  handling 
or  using  material  supplied  by  a 
dealer  declared  "unfair"  because  of 
his  having  employed  non-union  men. 
Such  rule  had  been  adopted  before 
there  was  any  controversy  with  the 
employer  and  without  any  special 
reference  to  it.  As  a  result  of  no- 
tices sent  to  contractors  employing 
union  labor,  that  the  employer  had 


been  placed  on  an  "unfair"  list,  and 
that  union  men  could  not  work  for 
or  handle  any  material  furnished 
by  it,  its  union  employees  quit  their 
employment  and  contractors  pur- 
chasing from  it  ceased  to  do  so. 
With  reference  to  the  word  "un- 
fair" as  thus  used,  it  was  said  (98 
Pac.  1032):  "Such  declaration 
means,  and  in  this  instance  was  un- 
derstood ...  to  mean,  .  •  . 
that  it  (the  employer)  had  refused 
to  comply  with  the  conditions  up- 
on which  union  men  would  consent 
to  remain  in  its  employ  or  handle 
material  supplied  by  it." 

In  Sinsheimer  v.  United  Garment 
Workers,  77  Hun,  215;  28  N.  Y. 
Suppl.  321  (1894),  where  a  con- 
troversy was  in  existence  between  a 
combination  of  employers  and  one 
of  employees,  an  injunction  against 
the  issuance  by  such  employees  of 
circulars  requesting  the  customers  of 
certain  members  of  the  combination 
of  employers  not  to  deal  with  them 
was  refused,  there  being  no  proof 
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irrespective  of  the  existence  of  such  relation.^  ^     The  former 


of    "violence,    injury    to    property, 
threats  or  intimidation."    The  court 
said:     "At  best  the  circulars  were 
but  one  of  the  instruments  used  by 
the  defendants  in  their  contest  with 
the  association  of  which  the  plain- 
tiffs were   members."      To  similar 
effect,    Cohen    ▼.    United    Qarment 
Workers,  36  Misc.  748;    72  N.  Y. 
Suppl.    341     (Supm.    Ct.,    Sp.    T., 
1901);  Butterick  Publishing  Co.  v. 
Typographical  Union  No.  6,  60  Misc. 
1;  100  N.  Y.  Suppl.  292  (Supm.  Ct, 
Sp.  T.,   1906).      See,  under  N.  Y. 
Penal  Code,  §  108,  subd.  5,  People 
▼.  Radt,   16  N.  Y.  Crim.  R.   174; 
71  N.  Y.  Suppl.  846    (N.  Y.  Gen. 
Sess.,    1900).      The  court  in   Sins- 
heimer  v.  United  Garment  Workers, 
broadly  declared  the  right  of  the 
defendants  "to  endeavor  to  persuade 
those  who  had  been  accustomed  to 
deal  with"  members  of  the  associa- 
tion   (to    which  the   plaintiffs   be* 
longed)  to  discontinue  their  trade. 
The    decision    seems,    however,    to 
mainly  rest  on  the  fact   that  the 
plaintiffs  did  not  come  into  court 
"with  clean  hands,"  being  members 
of  a  combination  of  employers  who 
had   employed   methods   similar  to 
those  that  they  now  complained  of. 
Compare,  as  to  methods  adopted  by 
way  of   retaliation,  Barr  v.  Essex 
Trades  Council,  63  N.  J.  Eq.  101, 
126 ;  30  Atl.  881, 890  ( 1894 ).  The  de- 
cision in  Sinsheimer  v.  United  Gar- 
ment Workers  was  a  reversal  of  6 
Misc.    448;    26    N.    Y.    Suppl    162 
(1893),  holding  that  "it  was  clear 
that  it  was  an  unlawful  injury  to 
plaintiffs'   property   to   send  circu- 
lars    to     their     customers     which 
would  tend  to  induce  sudi  custom- 
ers   to    discontinue    business   with 
the  plaintiff.' 


9» 


4S  In  Quinn  v.  Leathem,  App.  Cas. 
(1901)    496^  an  action  by  an  em- 
ployer against  members  of  a  labor 
union  was  sustained  on  the  basis 
of  a   finding   of  "maliciously   con- 
spiring to  induce"  a  customer  of  the 
employer  not  to  deal  with  him,  such 
customer  being  thus  induced  not  to 
deal  with  him.    It  was  said  by  Lord 
Lindley  (p.  636),  that  what  the  de- 
fendants did  was  "to  threaten  to 
call  out  the  union  workmen  of  the 
plaintiff   and   of   his   customers   if 
he  would  not  discharge  some  non- 
union men  in  his  employ."    Neither 
the  employer  nor  any  of  his  em- 
ployees was  a  member  of  the  union, 
though  he  was  willing  to  have  them 
join  and  had  even  requested  to  have 
them  admitted  as  members.     There 
was   no  dispute   between   him   and 
them.      The  object  of  the  boycott 
was  to  procure  their  discharge.    On 
principle  the  boycott  seems  to  us 
to    have    been    justifiable    as    pro- 
moting  a    purpose    to    secure    em- 
ployment for  members  of  the  union 
exclusively,  especially  in  view  of  a 
rule  of  the  union  making  it  "the 
duty  of  all  members  to  assist  their 
fellow-unionists   to   obtain   employ- 
ment in   preference   to   non-society 
men"   (p.  496).     It  was  here  said: 
"It  cannot  be — it  was  not  even  sug- 
gested— that  these  acts  were  done  in 
furtherance  of  any  of  the   lawful 
objects    of   the   association   as   set 
forth  in  their  registered   rules  ac- 
cording to  the  statutory  requirement, 
or  in  support  of  any  lawful  right 
of  the  association  or  any  member  of 
it,  or   to  obtain  or  maintain   fair 
hours  of   labor  or  fair  wages,  or 
to  promote  a  good  understanding  be- 
tween employers  and  employed  and 
workman  and  workman,  or  for  the 
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view  we  regard  as  the  sound  one,  but  it  is  the  latter  that  seems 
thus  far  sustained  by  the  weight  of  authority. 


settlement  of  any  dispute,  for  none 
had  existence."  (Lord  Brampton,  p. 
628,  and  see  remarks  of  Lord  Mac- 
Naghten,  p.  511.)  This  language 
seems  to  leave  room  for  the  in- 
ference that  there  are  conditions  un- 
der which  a  boycott  by  employees 
might  be  justified.  So  Allen  v. 
Flood,  App.  Cas.  (1898)  1,  was  dis- 
tinguished by  Lord  Shand  (p.  514), 
as  a  case  where  the  purpose  of  the 
defendant  was  to  promote  his  own 
trade  interest.  That  the  acts  here 
involved  were  not  "in  contemplation 
or  furtherance  of  a  trade  dispute 
between  employers  and  workmen" 
within  the  meaning  of  the  Con- 
spiracy &  Protection  of  Property 
Act  of  1875,  see  pp.  511,  541. 

It  seems  clear  that  the  term  ma- 
licioualy,  as  used  in  the  finding 
above  referred  to,  was  understood  as 
having  reference  to  malice  in  law 
rather  than  to  mtUice  in  fact,  that 
is,  merely  to  an  act  done  in  the 
ahaence  of  any  relation  of  which  the 
ad  was  a  natural  incident  or  (out- 
growth. Thus  it  was  said  by  Lord 
Shand  (p.  515)  :  "The  defendants 
have  no  such  defense  as  legitimate 
trade  competition.  Their  acts  were 
wrongful  and  malicious  in  the  sense 
found  by  the  jury,  that  is  to  say, 
they  acted  by  conspiracy  not  for 
any  purpose  of  advancing  their  own 
interests  as  workmen,  but  for  the 
sole  purpose  of  injuring  the  plain- 
tiff in  his  trade."  With  reference 
to  the  meaning  of  the  words  "wrong- 
fully and  maliciously"  the  jury  had 
been  charged  (pp.  500,  512),  that 
"they  had  to  consider  whether  the 
intent  and  actions  of  the  defendants 
went  beyond  the  limits  which  would 
not  be  actionable,  namely,  securing 


or  advancing  their  own  interests  or 
those  of  their  trade  by  reasonable 
means,  including  lawful  combina- 
tion, or  whether  their  acts  as  proved 
were  intended  and  calculated  to  in- 
jure the  plaintiff  in  his  trade 
through  a  combination  and  with  a 
common  purpose  to  prevent  the  free 
action  of  his  customers  and  serv- 
ants in  dealing  with  him,  and  with 
the  effect  of  actually  injuring  him 
as  distinguished  from  acts  legiti- 
mately done  to  secure  or  advance 
their  own  interests,"  See  elaborate 
discussion  of  effect  of  Quinn  v. 
Leathem  and  of  Allen  v.  Flood  in 
Booth  V.  Burgess,  65  Atl.  226,  234 
(Ct.  Ch.  N.  J.,  1906). 

Similarly  in  Gray  v.  Building 
Trades  Council,  91  Minn.  171;  97 
N.  W.  663;  63  L.  R.  A.  753;  103 
Am.  St.  Bep.  477  (1903),  an  in- 
junction was  allowed  to  employers 
against  a  boycott  by  a  labor  union, 
or  rather  association  composed  of 
delegates  from  different  unions,  in- 
stituted for  the  purpose  of  com- 
pelling the  employment  of  union  la- 
bor only,  there  being  no  contention 
as  to  wages. 

An  injunction  was  allowed  under 
like  conditions  in  Loewe  v.  Cali- 
fornia State  Federation  of  Labor, 
139  Fed.  71  (C.  C.  Cal.,  1905), 
where  the  complainants  were  exten- 
sively engaged  in  manufacturing  and 
the  defendants  were  large  labor  or- 
ganizations, comprised  in  the  Amer- 
ican Federation  oi  Labor  "having 
jurisdiction  over  all  classes  of  la- 
bor throughout  the  United  States, 
and  having  in  the  neighborhood  of 
2,000,000  members."  Loewe  v.  Cali- 
fornia State  Federation  of  Labor 
was  applied  in  Seattle  Brewing  4 
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§  63.     Solidarity  of  interest  at  justifying  boyoott;  secondary 


Malting  Co.  y.  HanBen,  144  Fed. 
1011  (C.  G.  Gal.,  1906).  So  in 
Lohse  Patent  Door  Co.  v.  Fuelle,  114 

5.  W.  997  (Supm.  Ct.  Mo.,  1908), 
where  such  was  the  purpose  of  the 
boycott,  an  injunction  was  allowed 

j  against  the  action  of  unions  in  pro- 
hibiting their  members  from  work* 
ing  for  builders,  contractors  and 
others  using  materials  manufac- 
tured by  the  plaintiff. 

It  was,  however,  held  not  illegal 
in  Gray  v.  Building  Trades  Coun- 
cil, to  notify  customers  or  prospeo- 
tive  customers,  that  such  employ- 
ers were  "unfair"  (91  Minn.  184; 
97  N.  W.  668;  63  L.  R.  A.  760),  it 
not  appearing  that  such  notification 
had  any  special  significance  or  por- 
tended injury  or  was  intended  as 
a  threat  or  intimidation.  See,  how- 
ever, writ  of  injunction  in  Loewe 
V.  California  State  Federation  of 
Labor. 

In  Jensen  v.  Cooks'  &  Waiters' 
Union,  39  Wash.  531;  81  Pac.  1069; 
4  L.  R.  A.  N.  S.  302  (1905),  the 
acts  held  illegal  included  the  con- 
gregation of  pickets  about  the  en- 
trance to  the  employer's  place  of 
business,  who  induced  persons  to 
refrain  from  patronizing  him. 

In  People  v.  McFarlin,  43  Misc. 
591;  89  N.  Y.  Suppl.  5'^i  (Monroe 
County  Ct.,  1904),  where,  as  ex- 
pressly stated,  there  was  no  vio- 
lence or  threat  to  do  any  violent 
act,  such  a  boyoott,  under  like  con- 
ditions, was  held  within  the  prohi- 
bition of  N.  Y.  Penal  Code,  §  168, 
subd.  5,  against  conspiring  "to  pre- 
vent another  from  exercising  a  law- 
ful trade  or  calling,"  and  an  indict- 
ment therefor  was  sustained.  Here, 
too,  the  prohibition  of  §  168,  subd. 

6,  against   conspiring   "to   commit 


any  act  injurious  to  trade  or  com- 
merce" was  held  applicable  to  the 
action  of  the  members  of  the  un- 
ions (who  comprised  in  their  mem- 
bership by  far  the  larger  part  of 
those  employed  in  Rochester  in 
carpenter  and  joiner  work),  in 
threatening  employers  engaged  in 
the  business  of  building,  with  a 
boycott  unless  they  agreed  to  pur- 
chase materials  only  of  such  manu- 
facturers as  had  received  the  ap- 
proval of  the  union.  This,  on  the 
ground  that  the  members  of  the 
union  would  thereby  be  in  a  posi- 
tion "materially  to  limit  and  re- 
strain the  entire  business  of  oon« 
struction  of  buildings  and  the  manu- 
facture of  woodworking  material  in 
Rochester  and  to  control  the  supply 
as  well  as  the  price  of  labor  in 
those  factories  and  on  those  build- 
ings." Reference  was  also  made  in 
this  connection  to  the  anti-trust  act 
(L.    1899,  c.  690;  see  §  224). 

For  instances  of  injunctions  al- 
lowed against  boycotts  instituted  for 
the  purpose  of  compelling  employ- 
ment of  union  labor  only,  see  Purvis 
V.  Local  No.  600,  United  Brother- 
hood of  Carpenters  &  Joiners,  214 
Pa.  St.  348;  63  Atl.  585;  12  L.  R. 
A.  N.  S.  642;  112  Am.  St.  Rep.  757 
(1906;  see  as  to  effect  of  act  of 
June  16,  1891,  P.  L.  300) ;  George 
Jonas  Glass  Co.  v.  Glass  Bottle 
Blowers'  Assoc.,  66  Atl.  953  (Ct.  Ch. 
N.  J.,  1907). 

In  Moores  v.  Bricklayers'  Union, 
7  Ry.  &  Corp.  L.  J.  108  (Super.  Ct. 
Cin.,  1889 ) ,  an  action  was  sustained 
against  a  labor  union  and  mem- 
bers thereof,  for  damage  consisting 
of  withdrawal  of  custom  caused  by 
sending  to  the  plaintiff's  custom- 
ers   notice    that    members    of    the 
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union  would  not  use  material  sup- 
plied by  the  plaintiff,  the  motive 
of  such  action  being  the  refuaal  of 
the  plaintiff  to  accede  to  the  de- 
fendants' request  to  refuse  to  deal 
with  persons  (P.  Bros.)  with  whom, 
as  employees,  they  had  a  contro- 
versy. Here  we  submit  that  the 
real  question  was  whether  the  re- 
lation hettoeen  the  defendants  and 
P,  Bros,  was  not  such  as  to  justify 
the  defendants  in  using  the  boycott 
as  a  weapon.  In  this  view  the  fol- 
lowing considerations  advanced  by 
the  court  seem  to  us  to  be  entirely 
irrelevant:  "The  dealings  between 
p.  Bros,  and  their  material-men, 
or  between  suoh  material-^nen  and 
their  customers,  had  not  the  remot- 
est natural  connection  either  with 
defendants'  wages  or  their  other 
terms  of  employment.  There  was 
no  competition  or  possible  contrac- 
tual relation  between  plaintiffs  and 
defendants,  where  their  interests 
were  naturally  opposed.  The  right 
of  the  plaintiffs  to  sell  their  ma- 
terial was  not  one  which  in  its  exer- 
cise brought  them  into  legitimate 
conflict  with  the  right  of  defendants 
to  dispose  of  their  labor  as  they 
chose." 

In  Old  Dominion  Steamship  Co. 
V.  McKenna,  30  Fed.  48  (C.  C.  N. 
Y.,  1887),  the  boycott  was  by  what 
was  known  as  the  "Executive  Board 
of  the  Ocean  Association  of  the 
Longshoremen's  Union."  It  would 
seem,  though  it  does  not  distinctly 
so  appear,  that  the  employees  in 
whose  behalf  the  boycott  was  in- 
stituted were  members  thereof,  but 
the  court  said  that  the  defendants 
were  "not  in  plaintiff's  employ," 
and  acted  "without  any  legal  justifi- 
cation, so  far  as  appears,— a  mere 


dispute  about  wages,  the  merits  of 
which    are   not    stated,    not    being 
any    legal    justification."       So    in 
Barr  v.  Essex  Trades  Council,  53 
N.  J.   Eq.   101,   115,   136;    30  Atl. 
881,  886,  894  (1804),  an  injunction 
was  allowed  on  complaint  of  the  pro- 
prietors of  a  newspaper  (the  "New- 
ark Times")   against  a  boycott  by 
a   number   of   labor   imions   repre- 
senting different  trades  in  Newark, 
and  affiliated  in  a  society  or  rep- 
resentative body.     The  members  of 
only  one  of  these  unions  had  any 
grievance  against  the  complainant, 
the  action  of  the  others  being  sym- 
pathetic.    The  injunction  was  one 
"restraining   them   from    distribut- 
ing   or    circulating   any    circulars, 
printed     resolutions,     bulletins    or 
other    publications    containing    ap- 
peals or  threats  against  the  Newark 
Times  or  the  complainants,  its  pub- 
lishers, with  the  design  and  tend- 
ing to  interfere  with  their  business 
in  publishing  said  paper,  and  from 
making  any  threats  or  using  any  in- 
timidation to  the  dealers  or  adver- 
tisers in   such  newspaper,  tending 
to  cause   them  to  withdraw  their 
business     from     such     newspaper." 
The   grievance   against   the    Times 
was  its  refusal  to  discontinue  the 
use  of  "plate  matter"  for  its  paper 
(53  N.  J.  Eq.  106;   30  AtL  883). 
Such  boycott  was  held   not  legal- 
ized by  tile  New  Jersey  act  of  1883. 
See  §  65;   also  Martin  v.  McFall, 
65  N.  J.  Eq.  01;  55  Atl.  465  (1903). 
So   in   Casey  v.    Cincinnati   Typo* 
graphical  Union,  45  Fed.    135;    12 
L.  R.  A.  193    (C.  C.  Ohio,  1891), 
an   injunction   was   granted   under 
similar  conditions,  the  grievance  be- 
ing the   refusal  of  the   proprietor 
to  "unionize"  his  office,  that  is  to 
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the  immediate  employer  of  the  boycotting  employees^  there  might 


say,  publish  his  paper  aooording 
to  the  customs  and  regulations  laid 
down  and  prescribed  by  the  union, 
and  pay  wages  at  the  rates  fixed 
by  it,  and  discharge  all  persons  not 
members  thereof.  In  Matthews  y. 
Shankland,  26  Misc.  604;  66  N.  Y. 
Suppl.  123  (Supm.  Ct.,  Sp.  T., 
1898),  Casey  v.  Cincinnati  Typo- 
graphical Union  was  followed  on 
granting  an  injunction  under  sim- 
ilar conditions.  So  in  Hopkins 
▼.  Oxley  SUve  Co.,  83  Fed.  912; 
28  C.  C.  A.  99  (8th  C,  1897), 
members  of  labor  organizations 
(lodges  of  the  "Owpers'  Interna- 
tional Union"  and  the  "Trades  As- 
sembly of  Kansas  City")  were  en- 
joined from  conspiring  to  compel  a 
corporation  engaged  in  the  manu- 
facture of  barrels  and  casks  for 
packing  purposes,  to  abandon  the 
use  of  hooping  machines,  this  object 
to  be  accomplished  by  dissuading 
the  customers  of  the  corporation 
from  buying  machine-hooped  barrels 
and  casks,  such  customers  to  be  so 
dissuaded  through  fear,  inspired  by 
concerted  action  of  the  two  organ- 
izations, that  the  members  of  all 
the  labor  organizations  throughout 
the  country,  would  be  induced  not 
to  purchase  any  commodity  that 
might  be  packed  in  such  machine- 
hooped  barrels  or  casks.  The  dis- 
senting opinion  of  Caldwell,  J., 
though  too  declamatory  in  style  for 
a  judicial  opinion,  nevertheless 
seems  to  us  to  furnish  by  far  the 
better  reason,  and  is  rich  in  sug- 
gestion. The  court  said  (83  Fed. 
921;  28  C.  C.  A.  108) :  "With  one 
exception  the  members  of  the  com- 
bination were  not  in  the  employ  of 
the  plaintifT  company";  and  it  was 
also    stated    that    no    reduction    of 


wages  had  been  threatened  by  the 
company.  To  somewhat  similar  ef- 
fect, see  Rocky  Mountain  Bell  TeL 
Co.  y.  Montana  Federation  of  La- 
bor, 166  Fed.  809  (C.  C.  Mont., 
1907).  In  Shine  ▼.  Fox,  166  Fed. 
367;  86  C.  C.  A.  311  (8th  C,  1907), 
Hopkins  ▼.  Oxley  Stave  Co.  was  fol- 
lowed as  "indistinguishable." 

In  Thomas  ▼.  Cincinnati,  N.  0. 
&  T.  P.  Ry.  Co.,  62  Fed.  803,  807 
(C.  C.  Ohio,  1894),  the  plan  of 
the  boycott  declared  illegal  was  thus 
set  forth:  "Pullman  cars  are  used 
on  a  large  majority  of  the  railways 
of  the  country.  The  members  of 
the  American  Railway  Union  whose 
duty  it  was  to  handle  Pullman 
cars  on  such  railways  were  to  re- 
fuse to  do  so,  with  the  hope  that 
the  railway  companies,  fearing  a 
strike,  would  decline  further  to 
haul  them  in  their  trains,  and  in- 
flict a  great  pecuniary  injury  upon 
the  Pullman  Company.  In  case 
the  railway  companies  failed  to 
yield  to  the  demand,  every  effort 
was  to  be  made  to  tie  up  and  crip- 
ple the  doing  of  any  business  what- 
ever by  them,  and  particular  atten- 
tion was  to  be  directed  to  the 
freight  traffic,  which  it  was  known 
was  their  chief  source  of  revenue. 
.  .  .  It  was  to  be  accomplished, 
not  only  by  the  then  members  of 
the  union,  but  also  by  procuring, 
through  persuasion  and  appeal,  all 
employees  not  members,  either  to 
join  the  union  or  to  strike  without 
joining,  by  guaranteeing  that,  if 
they  would  strike,  the  union  would 
not  allow  one  of  its  members  to 
return  to  work  until  they  also  were 
restored."  The  decision  might,  it 
would  seem,  have  been  sustained 
solely  on  the  ground  of  the  illegal- 
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yet  remain  the  question  already  considered,**  whether  what  we 


ity  of  inducing  employees  to  quit 
their  employment.  See  §  65.  In 
this  view  it  was  unnecessary  to  in- 
quire into  the  intent  of  the  act  of 
inducing,  which  was  to  induce  the 
employer  to  refuse  to  deal  with,  in 
other  words,  to  boycott,  a  third  per- 
son. If,  according  to  the  authori- 
ties just  considered,  the  relation  of 
membership  in  the  same  labor  or- 
ganization is  an  insufficient  basis 
for  a  boycott,  a  fortiori  was  the 
boycott  illegal  in  that  case,  as  it 
was  instituted  in  behalf  of  persons 
(employees  of  the  Pullman  Palace 
Car  C!ompany)  who  were  not  mem- 
bers of  the  Railway  Union.  This 
decision  was  applied  to  the  same 
general  state  of  facts  in  U.  6.  v. 
Cassidy,  67  Fed.  698,  763  (D.  C. 
Cal.,  1895).  In  Brace  v.  Evans,  3 
By.  &  Corp.  L.  J.  561  (Allegheny 
Co.,  Pa.,  Com.  PI.,  1888),  was  held 
illegal  a  boycott  instituted  by  per- 
sons not  in  the  plaintiffs'  employ, 
by  reason  of  the  failure  of  the 
plaintiffs  to  reinstate  certain  per- 
sons in  employment  as  demanded. 
The  boycott  was  held  not  to  be  le- 
galized by  Pennsylvania  legislation 
of  1869,  1872,  1876,  except  by  re- 
lieving the  persons  committing  the 
acts  specified,  from  the  penalties  of 
crime. 

In  Beck  y.  Railway  Teamsters' 
Protective  Union,  118  Mich.  497;  77 
N.  W.  13;  42  L.  R.  A.  407;  74  Am. 
St.  Rep.  421  (1898),  was  involved 
the  legality  of  the  distribution  by 
members  of  labor  unions,  in  a  con- 
troversy with  employers,  of  the  fol- 
lowing circular:  "Boycott  J.  B.  & 
Son's  Feed  Mills;  To  Organized  La- 


bor and  Their  Friends:  The  above 
firm  has  broken  faith  with  the  rep- 
resentatives of  the  Trades  Council 
and  the  Railway  Teamsters'  Union, 
by  annulling  an  agreement  entered 
into  with  the  above  organizations 
in  July  last,  that  none  but  union 
men  should  be  employed  by  that 
firm  thereafter.  They  have  now  dis- 
charged their  union  men,  and  hired 
non-union  men  to  take  their  places. 
We  therefore  ask  all  people  who 
believe  in  living  wages  and  fair 
treatment  of  employees  to  leave 
this  firm  and  their  product  severely 
alone.  Boycott  B.  &,  Son.  By  order 
of  Detroit  Trades  Council."  The 
court  below,  while  enjoining  certain 
acts  by  such  members  of  the  un- 
ions, very  properly,  in  our  view,  ex- 
cepted from  the  operation  of  the 
injunction  "the  peaceable  distribu- 
tion of  circulars"  (such  as  de- 
scribed above),  "or  circulars  similar 
thereto,  to  customers  of  said  B.  A, 
Sons,  or  to  the  public  in  the  vicin- 
ity, but  not  in  front  of  the  mill  of 
premises  of  B.  A,  Sons,  or  inhibiting 
any  peaceful  appeal  to  refrain  from 
their  business  relations  with  said 
B.  &  Sons."  So  was  excepted 
"threatening  to  boycott  except  by 
violence,  or  boycotting  by  peaceful 
meanSf  or  the  distribution  of  said 
boycott  circulars,  to  said  custom- 
ers or  to  the  public,  or  threatening 
to  injure,  affect  or  ruin  the  busi- 
ness of  said  customers  of  said  B.  A 
Sons  or  others,  by  any  effort  to  com- 
pel or  induce  said  customers  or 
others  to  refrain  from  business  re- 
lations with  said  B.  A  Sons,  tohioh 
effort  shall  not  be  accompanied  icith 


♦*See    decisions    cited    in    §    62;       (1901-2)  on  "Solidarity  of  Interest 
article  in  11  Yale  Law  Jour.   153      as  Basis  of  Legality  of  Boycotting." 
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have  called  the  doctrine  of  ^'solidarity  of  interest"  would  jus- 
tify a  boycott  by  others  not  employees  of  such  employer,  but 
engaged  in  the  same  general  occupation  with  his  employees,  or 
members  of  the  same  organization*  Thus  far  it  would  seem 
that  the  judicial  mind  has  not,  as  a  rule,  risen  to  the  point  of 
regarding  this  solidarity  of  interest  as  sufficient  to  justify  a 
boycott  by  employees.  Likewise  has  been  developed  a  tendency 
to  hold  without  justification  a  ^'secondary,"  as  distinguished 
from  a  "primary"  boycott,  that  is,  a  boycott  directed  against, 
not  the  immediate  employer,  but  a  third  person,  dealing  with 
him.  In  the  view  herein  taken  there  is  no  basis  for  such  a  dis- 
tinction.**^ 

§  64.  Inducing  breach  of  CM>ntract — In  determining  the  le- 
gality of  the  act  of  inducing  another  to  break  his  contract,  there 
has  already  been  indicated,  as  a  test  applicable,  whether  such 


violence  or  threat  of  violenoe,**  But 
it  was  held  that  the  decree  should 
be  so  modified  as  to  include  the  dis- 
tribution of  circulars  by  the  defend- 
ant unions.  The  boycott  was  in- 
stituted because  of  the  refusal  of  the 
plaintiffs,  who  were  employers,  to 
sign  a  contract  regulating  the  con- 
ditions of  employment  of  teamsters^ 
The  question  whether  the  relation 
of  the  defendants  was  such  as  to 
justify  the  boycott  was  not  dis- 
cussed in  the  opinion,  though  elab- 
orate in  other  points. 

To  somewhat  similar  effect  is  My 
Maryland  Lodge  v.  Adt,  100  Md. 
238;  59  Atl.  721;  68  L.  R.  A.  752 
(1905),  where  the  injunction 
against  the  boycott  and  incident 
acts  (see  §  25)  was  allowed,  not- 
withstanding that  such  boycott,  as 
well  as  the  strike  to  which  it  was 
incident,  was  for  the  purpose  of 
securing  an  increase  of  wages.    See 


also  National  Tel.  Co.  v.  Kent,  156 
Fed.  173  (C.  C.  W.  Va.,  1907). 

An  injunction  against  a  boycott 
of  an  employer  by  employees  was 
also  allowed  in  Wilson  y.  Hey,  232 
111.  389;  83  N.  K  928;  16  L.  R.  A. 
N.  S.  85;  122  Am.  St.  Rep.  119 
(1908;  see  as  to  effect  of  putting 
on  "unfair  list"). 

As  to  relief  under  Federal  anti- 
trust act  against  boycott  instituted 
for  the  purpose  of  compelling  un- 
ionization of  shops,  see  §  191.  As 
to  boycott  being  illegal  under  Ohio 
anti-trust  act,  see  §  227. 

As  to  proceedings  to  punish  for 
contempt  for  violation  of  injunction 
against  boycott  by  employees,  see  § 
95. 

See,  on  the  general  subject,  arti- 
cles in  20  Harv.  Law  Rev.  253,  345, 
428  (1907)  by  Jeremiah  Smith;  42 
Am.  Law  Rev.  200  (1908)  by  C.  R. 
Darling. 


«B  See  Parkinson  v.  Building 
Trades  Council,  98  Pac.  1027,  1038 
(Supm.  Ct  Cal.»  1908),  where  what 


seems  to  have  been  a  secondary 
boycott  was  sustained,  but  see  to 
the  contrary  decision  cited  in  §  62. 
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act  was  the  natural  incident  or  outgrowth  of  some  lawful  rela** 
don.^®  On  principle  the  relation  of  employee  would,  like  that 
of  trade  competitor,^^  seem  sufficient  for  this  purpose.  But 
the  propriety  of  the  application  of  this  test  has  yet  to  obtain 
general  recognition.^^ 


««  See  §  28. 

«T  See  §  36. 

«sin  Temperton  v.  Russell,  1  Q. 
B.  D.  (1893),  715,  the  defendants, 
though  not  employees,  stood  in  the 
relation  already  considered,  of 
memhers  of  a  labor  organization, 
haying  a  dispute  with  the  plaintiff, 
thus  furnishing  an  opportunity  for 
raising  the  question  whether  the 
"solidarity  of  interest"  did  not  fur- 
nish a  sufficient  basis  to  sustain  the 
legality  of  the  act.  But  the  court 
paid  no  attention  to  the  existence 
of  such  relation.  The  action  was  by 
a  master  mason  and  builder  against 
officers  and  members  of  a  joint  com- 
mittee of  three  labor  unions  (of 
bricklayers,  "builders'  laborers"  and 
plasterers,  respectively)  for  induc- 
ing persons  who  had  contracted  to 
furnish  materials  to  the  plaintiff  to 
break  their  contracts,  and  for  con- 
spiring to  induce  them  not  to  enter 
into  contracts  with  him.  The 
grievance  of  the  unions  was  that  the 
plaintiff  continued  to  supply  build- 
ing materials  to  a  firm  of  builders 
that  had  refused  to  obey  certain 
rules  laid  down  by  the  unions  with 
regard  to  building  operations.  Com- 
pare, however,  Allen  v.  Flood,  App. 
Cas.  (1898),  1.  The  difficulties  in- 
cident to  applying  the  doctrine  with- 
out qualification  to  acts  supported 
by  the  relation  of  employee,  were 
appreciated  by  Smith,  J.  (in  Tem- 
perton V.  Russell),  who,  in  answer 
to  the  objection  that  those  induc- 
ing a  strike  would  be  liable  in  case 
of  the  employees  being  under  con- 


tract, said:  "The  present  is  a  very 
different  case  to  that  suggested, 
viz.,  the  merely  calling  out  men  on 
strike,  though  it  does  appear  to 
me  that,  if  a  strike  were  used  for 
the  purpose  and  with  the  intent 
above  mentioned,  an  action  would 
lie."  A  similar  situation  was  pre- 
sented in  Parkinson  v.  Building 
Trades  Council,  98  Pac.  1027,  1035 
( Supm.  Ct  Cal.,  1908) ,  it  being,  how- 
ever, regarded  as  unnecessary  to 
decide  the  point.  See  also  Glamor- 
gan 0>al  Co.  V.  South  Wales  Min- 
ers' Federation  (under  §§  28,  67); 
editorial  note  in  18  Law  Quart.  Rev. 
1   (1902). 

In  Aberthaw  instruction  Co.  v. 
Cameron,  194  Mass.  208;  80  N.  E, 
478;  120  Am.  St.  Rep.  542  (1907), 
relief  was  allowed  against  a  con- 
spiracy to  compel  the  exclusive  em- 
ployment of  members  of  unions,  in 
pursuance  of  which  the  conspirators 
caused  a  breach  of  contract  be- 
tween the  employer  and  a  third 
person. 

In  Beattie  v.  Callanan,  82  App. 
D.  7;  81  N.  Y.  Suppl.  413  (1903), 
a  labor  union  and  its  members  were 
held  liable  for  inducing  breach  of 
a  contract  by  means  of  causing  a 
strike;  this  because  of  refusal  to 
formally  recognize  the  union  or  for 
an  affront  to  its  walking  delegate. 

In  Chesapeake  &  0.  Coal  Agency 
Oo.  V.  Fire  Creek  Coal,  etc.,  Co., 
119  Fed.  942  (C.  C.  W.  Va.,  1902) ; 
affirmed  in  Carroll  v.  Clhesapeake  & 
O.  Coal  Agency  Co.,  124  Fed.  305; 
61    C.    C.    A.    49    (4th    C,    1908), 
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§  65.  Inducing  to  refnie  to  continue  in  employment,  L  e.,  to 
quit  employment.— -In  the  view  already  taken  there  is  nothing 
inherently  or  necessarily  illegal  in  inducing  one  person  to  re- 
fuse to  deal  or  continue  to  deal  with  another.**  On  principle  it 
would  seem  clear  that  the  same  doctrine  should  cover  and  apply 
to  the  case  of  inducing  one  person  to  refuse  to  continue  to  deal 
with  another,  as  employee  with  employer;  in  other  words,  to 
quit  his  employment  But  the  accepted  doctrine  is  otherwise, 
and  we  find  the  prevailing  rule  to  be  that  "any  person  who 
knowingly  entices  away  the  servant  of  another,  and  thereby 
induces  him  to  violate  his  contract  with  his  master,  or  who 
thereby  deprives  the  master  of  the  services  of  one  then  actually 
in  his  service,  whether  under  a  contract  to  serve  or  not,^®  is 
liable  to  the  master  for  his  actual  loss  therefrom."  ^^  We  un- 
derstand the  origin  of  this  anomalous  doctrine  on  learning  that 


strikers  and  members  of  the  or- 
ganization conducting  and  control- 
Ung  the  strike  were  held  liable  for 
preventing  by  intimidation  persons 
from  entering  the  employment  of  one 
who  was  thereby  prevented  from 
fulfilling  contracts  with  the  plain- 
.tiff. 

In  Read  v.  Friendly  Society  of 
Operative  Stonemasons,  2  K.  B. 
(1902)  732,  it  was  held  actionable 
for  members  of  a  union  and  its  offi- 
cers to  induce  the  employers  of  an 
apprentice  to  break  the  contract  of 
apprenticeship,  notwithstanding  the 
claim  that  the  employment  of  the 
apprentice  was  in  violation  of  the 
rules  of  the  union,  which  rules  had 
been  agreed  to  and  signed  by  the 
employers.  So  in  Iron  Holders'  Un- 
ion V.  Allis-Chalmers  Co.,  166  Fed. 
45  (C.  C.  A.  7th  C,  1908),  it 
was  held  unlawful  to  induce  ap« 
prentices  or  others  to  break  their 
contracts  to  serve  for  definite  times. 

For  a  further  consideration  of  the 
same  topic,  with  special  reference 
to  the  case  of  inducing  to  quit  em- 


ployment in  violation  of  a  contract 
to  serve,  see  §  67. 

*»See  c.  IV. 

so  See  §  67. 

SI  So  stated  in  Wood  on  Master 
and  Servant  (2d  ed.),  §  230.  See 
by  way  of  illustration.  Old  Do- 
minion Steamship  Ck>.  v.  McKenna, 
30  Fed.  48  (C.  C.  N.  Y.,  1887); 
Davis  Machine  Co.  v.  Robinson,  41 
Misc.  329;  84  N.  Y.  Suppl.  837 
(Supm.  Ct.,  Sp.  T.,  1903);  Sailors' 
Union  v.  Hammond  Lumber  Co.,  156 
Fed.  460;  86  C.  C.  A.  16  (9th  C, 
1907).  Another  conspicuous  in- 
stance is  Thomas  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.,  62  Fed.  803, 
816  (C.  C.  Ohio,  1894),  where  pun- 
ishment was  allowed  for  contempt 
for  inducing  the  employees  of  a  rail- 
road receiver  to  leave  his  employ. 
This  on  the  ground  that  any  un- 
lawful interference  with  the  opera- 
tion of  a  road  in  the  hands  of  a 
receiver  is  a  contempt,  and  that,  if 
the  receiver  had  been  a  private  cor- 
poration, he  could  have  recovered 
damages    for    the    injury   thus    in- 
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at  the  time  of  such  origin  servants  were  in  effect,  if  not  in  a 
strict  legal  sense,  serfs  or  slaves,  so  that  an  inducement  to 
leave  one's  employment  was  not  a  mere  inducement  to  refuse  to 
continue  to  deal,  but  was  an  interference  with  a  chattel  be- 


flicted  on  the  business  of  the  road. 
See  §  62;  Dixon  v.  Dixon,  1  Ch. 
(1904)  161.  Compare,  however. 
Farmers'  Loan  &  Trust  Co.  y.  North- 
em  Pacific  R.  R.  Co.,  60  Fed.  803, 
823;  25  L.  R.  A.  414,  429  (C.  C. 
Wis.,  1894).  See  Wabash  R.  Co.  y. 
Hannahan,  121  Fed.  563,  565  ( C.  C. 
Mo.,  1903).  In  Carew  v.  Ruther- 
ford, 106  Mass.  1,  13;  8  Am.  Rep. 
287,  294  (1870j,  an  action  was  sus- 
tained for  the  recoyery  bade  of 
money  paid  in  response  to  a  demand 
made  in  pursuance  of  a  conspiracy 
to  induce  the  employee  so  paying  to 
quit  his  employment  and  deter  oth- 
ers from  entering  it.  See  Burke  y. 
Fay,  128  Mo.  App.  690;  107  S.  W. 
408   (1908). 

As  to  entering  upon  premises  of 
employer  for  purpose  of  so  inducing, 
as  constituting  trespass,  see  Park- 
inson y.  Building  Trades  <2!ouncil, 
98  Pac.  1027,  1035  (Supm.  Ct.  Cal., 
1908). 

In  Reinecke  Coal  Mining  Co.  y. 
Wood,  112  Fed.  477  (C.  a.  Ky., 
1901 ) ,  where  acts  or  threatened  acts 
of  yiolenoe  seem  a  sufficient  ground 
for  the  relief  granted,  the  decision 
might,  in  accordance  with  this  doc- 
trine, haye  rested  on  the  ground  that 
the  acts  held  illegal  included  in- 
ducing certain  employees  to  join  a 
certain  labor  organization  and  there- 
after to  strike  if  a  certain  scale  of 
wages  were  not  adopted  by  the  em- 
ployers. 

As  to  effect  of  offering  pecuniary 
inducement  to  quit  or  not  to  enter 
employment,  see  Waddey  Co.  y. 
Richmond  T^rpographical  Union,  105 


Va.  188;  53  S.  E.  273;  5  L.  R.  A. 
N.  S.  792  (1906);  George  Jonas 
Glass  Co.  y.  Glass  Bottle  Blowers' 
Assoc,  66  Atl.  953  ((Dt.  Ch.  N.  J., 
1907) ;  Rogers  y.  Eyarts,  17  N.  Y. 
Suppl.  264  (Supm.  Ct,  Sp.  T., 
1891). 

See,  on  the  general  subject,  arti- 
cles in  16  Hary.  Law  Rey.  236 
(1902-3)  by  E.  F.  McClennen;  18 
Id.  423  (1905)  by  E.  W.  Huffcut; 
44  Am.  Law  Reg.  N.  S.  465  (1905) 
by  W.  D.  Lewis. 

In  seyeral  instances  a  ciyil  or 
criminal  liability,  or  both,  has  been 
declared  by  statute  for  so  inducing  to 
quit,  or,  as  it  is  sometimes  express- 
ed, ''enticing  away."  See  Ala.  Crim. 
Code  (1907),  §  6849;  Ga.  Penal 
Code  (1895),  §§  121,  122;  Brough- 
ton  y.  State,  114  Ga.  34;  39  S.  £. 
866  (1901);  McAllister  y.  Stote, 
122  Ga.  744;  50  S.  E.  921  (1905) ; 
Hudgins  y.  State,  126  Ga.  639;  ou 
S.  E.  492  (1906) ;  111.  R.  S.  (Starr 
&  Curtis'  Ed.,  1896),  c.  9,  §  19; 
La.  L.  1906,  c  54;  Key.  Comp. 
Laws  (1900),  §  624;  N.  J.  G.  S. 
(1895),  p.  66,  §  6;  N.  C.  Reyisal 
(1905),  §  3365;  Haskins  y.  Royster, 
70  N.  C.  601;  16  Am.  Rep.  780 
(1874);  Sears  y.  Whitaker,  136  N. 
C.  37;  48  S.  E.  517  (1904).  See 
also  Del.  R.  S.  (1893),  c.  79,  §  18. 
So  in  case  of  "unlawful  doings" 
causing  a  person  to  leaye  his  em- 
ployment, 111.  R.  S.  (Starr  &  Cur- 
tis' Ed.,  1896),  c.  38,  §  296.  So 
by  Del.  R.  S.  (1893),  p.  9'£6;  N. 
J.  L.  1903,  c.  257,  §  63,  to,  in  fur- 
therance of  a  strike,  by  offer  of 
recompense,  induce  an  employee  of 
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longing  to  the  employer,  being  thus  tantamount  to  trespass  or 
larceny.*^^  There  is  doubtless  a  growing  consciousness  in  the 
judicial  mind  that  a  doctrine  so  anomalous,  and  originating  in 
conceptions  of  social  relations  that  are  utterly  repugnant  to 
those  now  prevailing,  is  ill  adapted  to  present  conditions.^  ^ 
Even  long  ago  it  was  settled  that  an  exception  should  be  made 
of  cases  of  ignorance  by  the  inducing  party  of  the  relationship 
of  employee  and  employer.^^  But  inasmuch  as  the  doctrine  is 
so  deeply  imbedded  in  the  law,  it  is  better  to  obtain  relief 
against  it  by  means  of  legislation,^  than  by  the  slow  process 
of  judicial  modification.     The  practical  mischief  produced  by 


a  railroad  company  to  leave  his 
service  'Vhile  in  tranflit."  See  also 
Me.  R.  S.  (1903),  o.  124,  §  9. 

Besides  are  numerous  instances 
of'  what  probably  are  now  obsolete 
statutory  provisions  having  special 
reference  to  ^'enticing  away"  ap- 
prenticea.  So  in  some  instances  such 
provisions  have  had  reference  to 
special  classes  of  persons,  such  as 
seamen,  or  immigrants  or  miners. 

For  statutes  having  reference  to 
inducing  to  quit  in  violation  of  oon- 
tract  to  serve,  see  §  67. 

52  It  seems  clear  that  the  doctrine 
can  be  traced  to  the  English  Stat- 
ute of  Laborers  of  the  fourteenth 
century.  See  the  elaborate  dissent- 
ing opinion  of  Coleridge,  J.,  in  Lum- 
ley  V.  Gye,  2  EL  &  BL  216,  253 
(1853) ;  also  Wolf  v.  New  Orleans 
Tailor-Made  Pants  Co.,  113  La.  388; 
37  So.  2;  67  L.  R.  A.  65  (1904) ; 
Knickerbocker  Ice  Co.  v.  Gardiner 
Dairy  Co.,  107  Md.  556,  559 ;  69  Atl. 
405,  406;  16  L.  R.  A.  N.  S.  746,  752 
(1908). 

ssFor  instance,  in  Rogers  v.  Ey- 
arts,  17  N.  T.  Suppl.  264  (Supm. 
Ct.,  Sp.  T.,  1891),  the  court  ques- 
tioned the  soundness  of  the  doc- 
trine, and  refused  an  injunction 
against  acts  within  such  doctrine. 


on  the  ground  that  the  case  was  one 
of  doubtful  right. 

See,  however,  Davis  Machine  Co. 
y.  Robinson,  41  Misc.  329;  84  N. 
Y.  Suppl.  837  (Supm.  CJt,  Sp.  T., 
1903).  In  Waddey  Co.  y.  Rich- 
mond Typographical  Union,  105  Va. 
188;  53  S.  E.  273;  5  L.  R.  A.  N.  fc». 
792  (1906),  an  injunction  'was  re- 
fused against  inducing  by  striking 
employees  to  quit  or  not  to  enter 
employment,  the  means  employed 
not  being  unlawful.  See  also  Karges 
Furniture  Co.  v.  Amalgamated 
Woodworkers  Local  Union,  165  Ind. 
421;  76  N.  E.  877;  2  L.  R.  A.  N. 
S.  788  (1905);  Kline  v.  Eubanks, 
109  La.  242;  33  So.  211   (1902). 

M  CUrk  y.  CUrk,  63  N.  J.  Law, 
1;  42  Atl.  770  (1899). 

»8  Thus,  by  N.  J.  Revision  ( 1895 ) , 
p.  2344,  §  23,  '<it  shall  not  be  un- 
lawful for  any  two  or  more  persons 
to  unite,  combine  or  bind  them- 
selves by  oath,  covenant,  agreement, 
alliance  or  otherwise,  to  persuade, 
advise  or  encourage,  by  peaceable 
means,  any  person  or  persons  to 
enter  into  any  combination  for  or 
against  leaving  or  entering  into  the 
employment  of  any  person,  persons 
or  corporation."  To  similar  effect, 
Colo.    R.    S.*  (1908),    §    3924.    In 
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allowing  this  doctrine  to  stand  has  already  been  seen  in  its 
extension  from  the  mere  relation  of  employer  and  employee  to 
the  relations  of  life  generally.*^* 

§  66.    Inducing  to  refuse  to  enter  or  re-enter  employment. — 

The  doctrine  that  it  is  unlawful  to  induce  to  quit  employment 
seems  to  have  been  extended,  though  it  may  be  with  qualification, 
to  the  case  of  inducing  to  refuse  to  enter  or  re-enter  employ- 
ment. What  is  elsewhere  said,*^^  as  to  who  it  is  to  whom  the 
wrongdoer  is  liable  for  preventing  a  person  from  carrying  out 
his  intention  to  deal  with  another  person  applies  here.  As- 
suming him  to  be  liable  under  any  conditions  to  the  person 
induced  to  refuse  to  enter  the  employment,'®  is  he  liable  to 
the  intended  employer?    It  seems  to  have  been  generally  as- 


Cumberland  Glass  Manuf.  Co.  v. 
Glass  Bottle  Blowers'  Assoc,  59  N. 
J.  £q.  49;  46  Atl.  208  (1899),  it 
was  said  of  the  New  Jersey  act: 
"The  words  would  seem  to  intend  a 
legalization  of  a  combination  to  in- 
duce others  to  join  in  a  strike  and 
are  perhaps  broad  enough  to  legalize 
a  combination  to  persuade  individ- 
ual workmen  to  quit  or  refuse  to  en- 
ter the  service  of  any  person  or  per- 
sons or  corporation."  In  Frank  v. 
Herold,  63  N.  J.  Eq.  443;  52  Atl. 
152  (1902),  the  act  was  held  to 
"simply  render  innocent  as  against 
the  public,  an  act  which  previous  to 
its  passage,  was  a  misdemeanor,  and 
punishable  by  indictment,"  but  not 
to  "take  away  or  in  anywise  affect 
any  private  rights  which  may  arise 
out  of  acts  which  are  legalized  by 
that  legislation."  See  also,  as  to 
such  act,  Mayer  v.  Journeymen 
Stonecutters'  Assoc.,  47  N.  J.  Eq. 
519,  531;  20  AU.  492,  496  (1890) ; 
Barr  v.  Essex  Trades  Council,  53 
N.  J.  Eq.  101,  119;  30  AU.  881, 
887  (1894) ;  Farmers'  Loan  &  Trust 
Co.  V.  Northern  Pacific  R.  R.  Co., 
60  Fed.  803,  816;  25  L.  R.  A.  414, 
423  (C.  C.  Wis.,  1894). 


So  by  Tex.  L.  1899,  c.  153,  §  2,  it 
is  not  unlawful  'Ho  induce  or  at- 
tempt to  induce  by  peaceable  and 
lawful  means,  any  person  to  accept 
any  particular  employment  or  quit 
or  relinquish  any  particular  em* 
ployment  in  which  such  person  may 
then  be  engaged,  or  to  enter  any 
pursuit,  or  refuse  to  enter  any  pur- 
suit or  quit  or  relinquish  any  pur- 
suit in  which  such  person  may  then 
be  engaged;  provided  that  such 
member  or  members  shall  not  have 
the  right  to  invade  or  trespass  up- 
on the  premises  of  another  without 
the  consent  of  the  owner  thereof." 

B«  See  §  27. 

BT  See  §  74.  See,  on  the  general 
subject,  article  in  16  Harv.  Law 
Rev.  237  (1902-3)  by  E.  F.  Mo- 
Clennen. 

••In  Jersey  City  Printing  Co.  v. 
Cassidy,  infra  (63  N.  J.  Eq.  764; 
53  Atl.  233),  it  was  suggested  that 
"the  molested  workman,  seeking  em- 
ployment and  unreasonably  inter- 
fered with  in  this  effort  by  a  com- 
bination" has  a  remedy  by  action 
for  damages  or  by  injunction. 
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smned  that  he  is,*^  but  without  reference  to  the  theoretical  ob- 
jection to  sustaining  a  liability  in  favor  of  one  person  merely 
because  another  has  failed  to  carry  out  his  intention  to  deal 
with  hinu  Such  liability  has  been  sought  to  be  based  on  what 
has  been  termed  a  "probable  expectancy/*  that  is,  a  "right  to 
enjoy  a  certain  free  and  natural  condition  of  the  labor  mar- 
ket" •^     But  merely  inducing  to  refuse  to  enter  or  re-enter  the 


M  See  Walker  y.  Cronin^  107  Mass. 
655,  562  (1871) ;  Vegelahn  v.  Gunt- 
ner,  167  Mass.  92;  44  N.  £.  1077; 
35  L.  R.  A.  722;  57  Am.  St.  Rep. 
443  (1896).  In  State  v.  Stewart, 
59  Vt.  273,  291;  9  Atl.  559,  569; 
59  Am.  Rep.  710,  717  (1887), 
though  a  criminal  proceeding,  it 
was  held  not  necessary  to  aver  that 
the  employer  desired  or  intended  to 
employ  a  person  induced  not  to  en- 
ter his  employment;  an  aUegation 
that  such  employer  was  in  fact  pre- 
vented from  employing  him  being 
held,  etp  vi  termini,  to  imply  a  pur- 
pose to  employ  him,  which  had  been 
met  and  thwarted;  there  being  also 
an  allegation  that  the  defendants 
ixmspired  to  hinder  and  prevent 
such  employment.  In  People  v. 
Barondess,  133  N.  Y.  649 ;  31  N.  E. 
240  (1892);  adopting  opinion  of 
Daniels,  J.,  in  61  Hun,  571,  581; 
16  N.  Y.  Suppl.  436,  441  (1891), 
it  was  held  a  ''threat  to  do  an  un- 
lawful injury  to  property,**  to 
"threaten"  to  prevent  persons  who 
had  been  on  strike  from  returning 
to  their  employment.  What  the  de- 
fendant actually  told  the  employer 
was  that  he  would  have  to  pay  him 
a  certain  simi  "to  have  his  people 
back  again  to  work*';  that  if  he 
did  not  pay  it  "he  could  not  have 
his  people  back  again  to  work.'* 
This  was  a  decision  by  four  judges 
against  three,  reversing  a  decision 
made  by  two  judges   against   one. 


The  dissenting  opinion  of  Gray,  J., 
reported  in  45  N.  Y.  State  Reporter, 
248,  furnishes  the  better  reason. 

People  V.  Barondess  was  followed 
under  like  conditions  in  People  v. 
Weinseimer,  117  App.  D.  603;  102 
N.  Y.  Suppl.  579  (1907);  affirmed 
in  190  N.  Y.  537;  83  N.  £.  1129 
(1907).  See  also  State  v.  Dalton, 
114  S.  W.  1132  (C;t.  App.  Mo.,  1908; 
for  facts,  see  §  14). 

As  to  liability  under  English 
statute  for  "watching  or  besetting,*' 
for  purpose  of  inducing  to  refuse  to 
enter  employment,  see  §§  86,  87. 

«o  Jersey  City  Printing  Co.  v.  Cas- 
sidy,  63  N.  J.  £q.  759,  765;  53  Ail. 
230,  233  (1902),  where  it  was  said: 
"The  peculiar  element  of  this  per- 
haps newly  recognized  right,  is  that 
it  is  an  interest  which  one  man  has 
in  the  freedom  of  another.  .  .  . 
It  will  probably  be  found  in  the  end 
that  the  natural  expectancy  of  em- 
ployers in  relation  to  the  labor  mar- 
ket and  the  natural  expectancy  of 
merchants  in  respect  to  the  mer- 
chandise market  must  be  recognized 
to  the  same  extent  by  courts  of  law 
and  courts  of  equity,  and  protected 
by  substantially  the  same  rules.** 

This  language  was  approvingly 
quoted  in  L.  D.  Willcut  A  Sons  Co. 
V.  DriscoU,  200  Mass.  110,  117; 
85  N.  E.  897,  900  (1908),  where 
was  asserted  "the  common  law 
right  to  a  reasonably  free  labor 
market**    It   was   further  said   in 
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employment  of  a  person  seems  regarded  as  producing  no  lia- 
bility in  his  favor.  While  it  is  said  that  "the  flow  of  labor  to 
the  employer  cannot  be  obstructed  by  intimidation  or  coercion 
produced  by  means  of  injury  to  person  or  property,  or  by 
threats  of  such  injury/'®^  it  is  also  said:  "The  right  of  an 
employer  to  free  labor  is  subject  to  the  right  of  the  laborer  to 
hamper  him  by  many  expedients  short  of  fraud  or  intimidation 
amounting  to  injury  to  the  person  or  property  of  those  who 
desire  to  enter  his  employ,  or  threats  of  such  injury.  For 
instance,  persuasion  not  amoimting  to  such  intimidation  is  law- 
ful, and  perhaps  the  same  may  be  said  of  social  pressure,  even 
when  carried  to  the  extent  of  social  ostracism,  not  including, 
however,  any  threat  in  a  business  point  of  view."  ®*  The  law  on 
this  subject  must,  however,  be  regarded  as  still  somewhat  un- 
settled.«« 

§  67.    Inducing  to  quit  employment  in  violation  of  contract 


Jersey  City  Printing  Co.  v.  Caa- 
sidy,  Bupra:  ''What  is  the  meas- 
ure or  test  by  which  the  con- 
duct of  a  combination  of  persons 
must  be  judged  in  order  to  deter- 
mine whether  or  not  it  is  an  un- 
lawful interference  with  freedom 
of  employment  in  the  labor  market 
and  as  such  injurious  to  an  em- 
ployer of  labor  in  respect  of  his 
'probable  expectancies'  has  not  as  yet 
been  clearly  defined.  Perhaps  no 
better  definition  could  be  suggested 
than  that  which  may  be  framed  by 
conveniently  using  that  important 
legal  fictitious  person  who  has  taken 
such  a  large  part  in  the  develop- 
ment of  our  law  during  the  last 
fifty  years — ^the  reasonably  prudent, 
reasonably  courageous  and  not  un- 
reasonably sensitive  man.''  The 
liability  arises  in  case  of  interfer- 
ence with  the  enjoyment  of  such 
expectancy  "by  means  of  such  mo- 
lestation or  personal  annoyance  as 
would  be  liable  to  coerce  the  person 


upon  whom  it  was  infiicted,  assum- 
ing that  he  is  reasonably  courageous 
and  not  unreasonably  sensitive  to 
refrain  from  employing  or  being 
employed.''  It  was  here  regarded 
as  unnecessary  to  determine  how  far 
the  element  of  combination  is  a 
necessary  condition  of  liability.  See 
also  §  74. 

•iL.  D.  Willcut  &  Sons  Co.  v. 
Driscoll,  supra  (200  Mass.  120;  85 
N.  £.  902).  The  principle  was  here 
applied  to  "the  coercion  and  intimi- 
dation exerted  by  labor  unions  upon 
their  members  by  fines  or  threats  of 
fines"  (200  Mass.  126;  85  N.  K 
904).  For  facts,  see  §  6.  As  to 
picketing,  see  §  86. 

Mid.  (200  Mass.  119;  85  N.  E. 
901).     As  to  picketing,  see  §  87. 

es  Being  "still  in  the  nebulous 
but  clearing  stage,"  Id.  (200  Mass. 
116;  85  N.  E.  900).  See  discussion 
in  Iron  Molders'  Union  v.  Allis- 
Chalmers  Co.,  166  Fed.  45  (C.  C. 
A.,  7th  C,  1908;  see  §  68). 
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to  serve. — ^As  already  noted,  the  doctrine  that  it  is  unlawful  to 
induce  to  quit  employment  applies  even  in  the  absence  of  any 
contract  to  serve  for  any  fixed  period.**  A  fortiori  does  it 
apply  to  inducing  to  quit  employment  in  violation  of  a  contract 
to  serve  for  a  fixed  period.*' 


64  See  §  66;  Frank  v.  Herold,  63 
N.  J.  Eq.  443;  62  Atl.  162  (1902; ; 
Johnston  Harvester  Co.  v.  Mein- 
hardt,  60  How.  Pr.  (N.  Y.)  168,  172 
(Supm.  Ct.,  Sp.  T.,  1880).  Liabil- 
ity for  so  inducing  was  sustained  in 
Thacker  Goal  Co.  ▼.  Burke,  69  W. 
Va.  263;  63  8.  E.  161;  6  L.  R.  A. 
N.  S.  1091  (1906),  sustaining  on 
demurrer,  declaration  alleging  in- 
tent to  injure,  and  that  the  acts 
complained  of  were  done  "malicious- 
ly, without  justifiable  cause."  See 
as  to  effect  of  Code  (1906),  §  413. 
See  also  Consolidated  Steel  &  Wire 
0>.  y.  Murray,  80  Fed.  811,  828  (C. 
C.  Ohio,  1897) ;  Quinn  v.  Leathern, 
App.  Gas.  (1901)  496. 

Min  South  Wales  Miners'  Fed- 
eration ▼.  Glamorgan  Coal  Co.,  App. 
Gas.  (1906)  239;  affirming  Glamor- 
gan Coal  Co.  y.  South  Wales  Min- 
ers' Federation,  2  K.  B.  (1903) 
646,  which  reversed  1  K.  B.  (1903) 
118,  it  was  inducing  employees  "to 
break  their  contracts  of  service" 
that  was  held  illegal.  For  facts,  see 
§  68. 

In  Smithies  v.  National  Assoc,  of 
Operative  Plasterers,  1  K.  B.  D. 
(1909)  310,  an  agreement  having 
been  made  between  a  union  and  a 
federation  of  employers  for  the  ref- 
erence of  disputes  to  arbitration, 
and  a  dispute  having  arisen  be- 
tween a  member  of  the  federation 
and  his  employees,  it  was  held  no 
justification  for  such  union  inducing 
breach  by  such  employees  of  their 
contracts  of  employment,  that  there 
was  a  bona  fide  belief  on  the  part 


of  the  union  that  the  employers  were 
intending  to  evade  a  settlement  of 
the  dispute  in  accordance  with  the 
agreement,  or  even  that  such  was 
actually  their  intent. 

By  §  3  of  the  Trade  Disputes  Act 
of  1906,  "an  act  done  by  a  person  in 
contemplation  or  furtherance  of  a 
trade  dispute,  shall  not  be  action- 
able on  the  ground  only  that  it  in- 
duces some  other  person  to  break 
a  contract  of  employment."  See  ar- 
ticle in  42  Am.  Law  Rev.  200 
(1908)   by  C.  R.  Darling. 

In  Walker  v.  Cronin,  107  Mass. 
666,  667  (1871),  a  cause  of  action 
was  held  stated  in  a  declaration  set- 
ting forth  contracts  of  the  plaintiffs 
with  their  workmen  for  the  per- 
formance of  certain  work  in  the 
manufacture  of  boots  and  shoes;  and 
alleging  that  the  defendant,  "well 
knowing  thereof,  with  the  unlawful 
purpose  of  hindering  and  preventing 
the  plaintiffs  from  carrying  on  their 
business,  induced  said  persons  to  re- 
fuse and  neglect  to  perform  their 
contracts,  whereby  the  plaintiffs 
suffered  great  damage  in  their  busi- 
ness." 

In  Barnes  v.  Berry,  166  Fed.  72 
(G.  G.  Ohio,  1907),  an  injunction 
was  allowed  against  officers  of  a 
labor  union  inducing  members  to 
strike  for  the  purpose  of  violating 
their  contract  with  their  employers 
by  demanding  a  modification  there- 
of by  way  of  recognition  of  the 
"closed  shop." 

Barnes  v.  3erry  was  distinguish- 
ed in  Delaware,  L.  A  W.  R.  Co.  v. 
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§  68.  Belation  of  employee  at  juitifying  inducing  to  quit 
employment. — ^There  is,  perhaps,  a  tendency  at  least  to  make  the 
l^ality  of  inducing  to  quit  employment  depend  on  whether  the 


Switchmen's  Union,  158  Fed.  541 
(C.  C.  N.  Y.,  1907),  where,  in  an 
action  against  a  labor  union  and  a 
subordinate  lodge  thereof  (also 
their  presidents)  there  was  refused 
an  injunction  against  inducing 
breach  of  a  contract  of  service.  The 
members  of  the  union  in  the  em- 
ploy of  the  complainant  had  voted 
in  favor  of  a  strike,  but,  under  the 
rules  thereof,  the  sanction  of  the 
president  was  required  to  effectuate 
the  strike.  "The  consent  of  the 
president  in  connection  with  the  as- 
serted direction  by  him  to  take  the 
poll"  was  held  not  to  be  "such  an 
incitement  or  inducement  to  strike 
as  to  justify  a  continuance  of  the 
injunction,"  it  being  said  that  he 
"acting  under  the  constitution  and 
by-laws  of  the  union,  could,  at  tne 
request  of  the  members,  advise  the 
employees  as  to  their  proper  and 
lawful  action.'' 

See  Denaby  &  Cadeby  Main  Col- 
lieries V.  Yorkshire  Miners'  Assoc, 
App.  Cas.  (1906)  384;  Wabash  R. 
Ck>.  V.  Hannahan,  121  Fed.  563,  564, 
565  (C.  C.  Mo.,  1903);  Employing 
Printers'  Club  v.  Doctor  Blosser  Co., 
122  Ga.  509;  50  S.  E.  353;  69  L. 
R.  A.  90;  106  Am.  St.  Bep.  137 
(1905) ;  Jersey  City  Printing  Co.  v. 
Cassidy,  63  N.  J.  Eq.  759,  763;  53 
Atl.  230,  232  (1902);  Krug  Fur- 
niture Co.  V.  Berlin  Union,  5  Ont. 
Law  Rep.  463   (1903). 

In  several  instances  a  civil  or 
criminal  liability,  or  both,  has  been 
declared  by  statute,  for,  as  it  has 
frequently  been  expressed,  "enticing 
away  a  servant  under  contract." 
See  Ala.  Crim.  Code  (1907),  §  6850; 


Streater  v.  State,  137  Ala.  93;  34 
So.  395  (1903);  Ark.  Dig.  (1904), 
§  5030,  amended  by  L.  1905,  c  298; 
Sunnyside  Co.  v.  Read,  71  Ark.  59; 
70  S.  W.  462  (1902) ;  Sturdivant  v. 
Toilette,  84  Ark.  412;  105  S.  W. 
1037  (1907);  Tucker  v.  State,  111 
S.  W.  275  (Supm.  (Dt.  Ark.,  1908) ; 
Cal.  Penal  Code,  §  646;  Fla.  R.  S. 
(1906),  §  3232;  Ga.  Penal  Code 
(1895),  §  121;  L.  1901,  p.  63; 
L.  1903,  p.  91;  Caldwell  v.  O'Neal, 
117  Ga.  775;  45  S.  E.  41  (1903); 
Chambless  v.  Melton,  127  Ga.  414; 
56  S.  E.  414  (1907);  McBride  v. 
O'Neal,  128  Ga.  473;  57  S.  E.  789 
(1907);  Bright  v.  State,  61  S.  E. 
289  (Ct.  App.  Ga.,  1908) ;  Ky.  Stat. 
(1903),  §  1349;  Bourlier  v.  Macau- 
ley,  91  Ky.  135;  15  S.  W.  60;  11 
L.  R.  A.  550;  34  Am.  St.  Rep.  171 
(1891);  La.  R.  S.  (Wolff's  Ed., 
1904),  p.  993;  Kline  v.  Eubanks, 
109  La.  242;  33  So.  211  (1902); 
Wolf  V.  New  Orleans  Tailor-Made 
Pants  Co.,  113  La.  388;  37  So.  2; 
67  L.  R.  A.  65  (1904) ;  Miss.  Code 
(1906),  §  1146;  Triplett  v.  State, 
80  Miss.  379;  31  So.  743  (1902); 
State  V.  Richardson,  86  Miss.  439; 
38  So.  497  (1905);  Gregory  v. 
State,  42  So.  168  ( Supm.  Ct.  Miss., 
1906) ;  Alford  v.  Pegues,  46  So.  76 
(Supm.  Ct.  Miss.,  1908) ;  Mont.  Rev. 
Codes  (1907),  §  8827;  N.  C.  Revisal 
(1905),  §  3374;  S.  C.  Crim.  Code 
(1902),  §  359;  Stete  v.  Aye,  63  S. 
C.  458;  41  S.  E.  519  (1902) ;  State 
V.  Rhody,  67  S.  C.  287;  45  S.  E. 
205  (1903) ;  Tenn.  Code  (1896),  §§ 
4337,  4338;  Southern  Ry.  Co.  v. 
MachinisU'  Local  Union,  111  Fed. 
49,  55  (C.  C.  Tenn.,  1901;  held  un- 
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act  of  inducing  was  a  natural  incident  or  outgrowth  of  some 
lawful  relation,  particularly  that  of  employee.^® 

§  69.     Combination  to  induce  to  quit  employment. — If  the 

act  of  inducing  to  quit  employment  be  unlawful,  it  would  seem 


lawful  for  a  labor  union  or  its 
members  to  attempt  to  induce  ap- 
prentices under  contract  to  leave 
their  service). 

In  Flaccus  v.  Smithy  199  Pa.  St. 
128;  48  Atl.  894;  64  L.  R.  A.  640; 
85  Am.  St.  Bep.  779  ( 1901 ) ,  it  was 
held  actionable  to  induce  employees 
to  violate  their  agreement  with  their 
employer  not  to  belong  to  a  labor 
union. 

««Thu8,  in  Rogers  v.  Evarts,  17 
N.  Y.  Suppl.  264  (Supm.  Ct.,  Sp. 
T.,  1891),  it  was  held  lawful  for 
striking  workmen  to  induce  others 
to  leave  their  employment  by  "per- 
suasion and  entreaty/'  the  court 
saying  that  their  action  was  "for 
an  advantage  in  their  business, 
which  they  had  the  right  to  seek 
by  aU  lawful  means." 

So  in  Iron  Molders'  Union  v.  Al- 
lis-Chalmers  Co.,  166  Fed.  46  (0. 
C.  A.,  7th  C,  1908),  in  denying 
relief  against  mere  persuasion  to 
quit  or  decline  employment,  while 
the  employer  was  said  to  have 
"the  right  to  a  free  access  to  the 
labor  market,  and  the  further  right 
to  the  continuing  services  of  those 
who  accepted  employment  at  will 
until  such  services  were  termi- 
nated by  the  free  act  of  one  or  the 
other  party  to  the  employment," 
the  employees  were  said  to  have 
the  right  "to  an  equally  free  access 
to  the  labor  market."  "The  right 
of  the  one  to  persuade  (but  not 
coerce)  the  unemployed  to  accept 
certain  terms,  is  limited  and  condi- 
tioned by  the  right  of  the  other  to 
dissuade    (but  not  restrain)    them 


from  accepting."  See  previous  deci- 
sion in  Allis-Clialmers  Go.  v.  Iron 
Molders'  Union,  160  Fed.  155,  172, 
179  (C.  C.  Wis.,  1906).  To  the 
contrary,  however,  seems  Knudsen 
V.  Benn,  123  Fed.  636  (C.  C.  Minn., 
1903). 

So  in  Iron  Molders'  Union  v.  Al- 
lis-Chalmers  Co.,  supra,  the  employ- 
er having  sent  material  on  which 
the  strikers  had  been  working,  to 
other  employers  for  completion,  re- 
lief was  denied  against  the  action 
of  such  strikers  in  inducing  the  em- 
ployees of  such  other  employers  to 
refuse  to  work  on  such  material, 
they  notifying  such  employers  that 
they  would  have  to  cancel  their  con- 
tracts for  the  performance  of  such 
work,  or  they  would  quit  work.  The 
court  said:  "To  whatever  extent 
employers  may  lawfully  combine 
and  co-operate  to  control  the  supply 
and  the  conditions  of  work  to  be 
done,  to  the  saiAe  extent  should  be 
recognized  the  right  of  workmen  to 
combind  and  co-operate  to  control 
the  supply  and  the  conditions  of  the 
labor  that  is  necessary  to  the  doing 
of  the  work." 

As  to  whether  action  of  employee 
in  inducing  to  quit  employment  may 
be  regarded  as  that  of  a  competitor 
with  the  employer,  see  §  46. 

In  Beynolds  v.  Davis,  198  Mass. 
294;  84  N.  E.  467;  17  L.  B.  A.  N.  S. 
162  (1908),  it  was  said  to  be  "set- 
tled in  this  Commonwealth,  at  least, 
that  competition  and  similar  de- 
fenses are  not  justification  for  in- 
ducing an  employee  or  other  person 
to  commit  a  breach  of  a  contract, 
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immaterial  whether  done  in  pursuance  of  a  combination  to  do 
such  act  In  this  view  proof  of  the  combination  is  superfluous 
so  far  as  the  mere  question  of  civil  liability  is  concerned.®^ 


and   thereby   interfering  with   the 
business  of  the  employer." 

In  South  Wales  Miners'  Federa- 
tion V.  Glamorgan  Goal  Go.,  App. 
Gas.  (1905)  239;  affirming  Glamor- 
gan Goal  Go.  v.  South  Wales  Min- 
ers' Federation,  2  K.  B.  (1903) 
545,  which  reversed  1  K.  B.  (1903) 
118,  in  holding  a  labor  union  liable 
for  inducing  the  breach  by  em- 
ployees of  their  contract  of  service, 
it  was  held  no  defense  that  such  ac- 
tion was  dictated  by  an  honest  de- 
sire to  forward  the  interest  of  both 
employers  and  employees,  and  not 
prompted  by  a  wish  to  injure  the 
employers,  between  whom  and  the 
employees  there  was  no  quarrel  or 
ill-will. 

In  Goons  v.  Ghiystie,  24  Misc. 
296;  63  N.  Y.  Suppl.  668  (Supm. 
Gt.,  Sp.  T.,  1898),  an  organization 
of  master  plumbers  and  itb  officers 
were  enjoined  from  calling  out  the 
plaintiff's  employees  on  the  ground 
that  he  was  not  a  member  of  the 
organization.  It  was  so  held  against 
the  contention  that  "the  workmen 
had  agreed  with  the  defendant  so- 
ciety that  they  should  not  accept 
employment  from  unaffiliated  per- 
sons, such  as  the  plaintiff,"  and  that 
''by  causing  them  to  cease  in^rk  the 
defendants  merely  caused  the  work- 
men to  keep  their  promise,"  the 
court  saying:  "It  may  be  that 
such  an  agreement  would  be  valid 
as  between  the  society  and  its  mem- 
bers." Gompare  Reform  Glub  of  Ma- 
sons, etc.,  V.  Laborers'  Union  Pro- 
tective Soc.,  29  Misc.  247;  60  N.  Y. 
Suppl.  388  (Supm.  Gt.,  Sp.  T., 
1899). 


In  Davis  Machine  Go.  v.  Robin- 
son, 41  Misc.  329;  84  N.  Y.  Suppl. 
837  (Supm.  Gt.,  Sp.  T.,  1903),  while 
conceding  the  possibility  that  it  may 
now  be  legal  to  induce  another 
to  quit  his  employment  as  a  means 
of  advancing  or  maintaining  the 
rate  of  one's  own  wages,  it  was 
denied  to  be  thus  legal  merely  for 
the  purpose  of  obtaining  the  exclu- 
sive employment  of  members  of  la- 
bor unions. 

As  to  relation  of  employer  as 
justifying  inducing  to  quit  employ- 
ment, see  §  36.  Gompare  as  to  in- 
ducing to  discharge  from  employ- 
ment, §  72. 

In  Gray  v.  Building  Trades  Goun- 
dl,  91  Minn.  171,  185;  97  N.  W. 
663,  668;  63  L.  R.  A.  753,  760;  103 
Am.  St.  Rep.  477  (1903),  where  an 
injunction  was  allowed  to  employers 
against  a  boycott  instituted  by  an 
association  composed  of  delegates 
from  different  labor  unions,  for  the 
purpose  of  compelling  the  employ- 
ment of  union  labor  only  (see  § 
63),  it  was  held  improper  to  also 
enjoin  from  going  upon  premises 
where  the  plaintiffs  were  employed, 
"for  the  purpose  of  ordering,  direct- 
ing or  notifying  men  belonging  to 
the  various  allied  unions  to  desist 
from  work  upon  the  premises  by 
reason  of  the  fact  that  plaintiffs 
were  employed  thereon."  See  Allis- 
Ghalmers  Go.  v.  Iron  Molders'  Un- 
ion, 150  bed.  155,  172  (G.  G.  Wis., 
1906). 

•Tin  Webber  v.  Barry,  66  Mich. 
127;  33  N.  W.  289;  11  Am.  St. 
Rep.  466  (1887),  it  was  held  a 
trespass  to  enter  with  a  body  of 
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§  70.  Criminal  liability  for  combination  to  induce  to  qnit 
employment. — Though  mere  inducing  to  quit  employment  seems 
of  itself  to  create  no  criminal  liability,*®  yet,  in  accordance  with 
the  general  doctrine  of  conspiracy  to  do  a  merely  unlawful  act 
not  criminal,*^  conspiracies  to  induce  employees  to  quit  their 
employment  have  been  held  to  create  a  criminal  liability.''® 

§  71.  Inducing  discharge  from  employment — ^The  doctrine 
that  it  is  illegal  to  induce  to  quit  employment  has  been  con- 
versely applied,  so  as  to  create  a  liability  for  inducing  an  em- 
ployer to  refuse  to  continue  to  deal  with  an  employee ;  in  other 
words,  to  discharge  him  from  employment.^*     Here,  too,  the 


men  upon  the  premises  of  an  em- 
ployer, with  the  purpose  of  inciting 
his  employees  to  strike. 

M  8ee  Wood  on  Master  and  Serv- 
ant (2d  ed.)»  §  239. 

«•  See  §  13. 

70  Reg.  V.  I>uffield,  5  Ck>z.  C.  C. 
404  (1851);  State  v.  Stewart,  69 
Vt.  273;  9  Atl.  559;  59  Am.  Rep. 
710  (1887);  State  v.  Dalton,  114 
S.  W.  1132  (Ct.  App.  Mo.,  1908; 
for  facts,  see  §  14). 

Ti  Thus  in  Wyeman  v,  Deady,  79 
Conn.  414;  65  Atl.  129;  118  Am. 
St.  Rep.  152  (1906),  where  there 
was  an  accompaniment  of  threats, 
it  being  held  unnecessary  "to  prove 
any  other  malice  than  that  which 
the  law  might  imply  from  the  un- 
lawful act  proved." 

So  in  Hollenbeck  v.  Ristine,  105 
Iowa,  488;  75  N.  W.  355;  67  Am. 
St.  Rep.  306  (1898);  114  Iowa, 
358;  86  N.  W.  377  (1901),  where, 
however,  the  discharge  was  induced 
by  a  libelous  statement.  The  libel, 
rather  than  the  inducing,  seems  to 
have  been  the  gist  of  the  action.  So 
in  Lucke  v.  Clothing  Cutters',  etc., 
Assembly,  77  Md.  396;  26  Atl.  505; 
19  L.  R.  A.  408;  39  Am.  St.  Rep. 
421    (1893),  of  the  notification  to 


an  employer  by  a  labor  union  that 
in  case  of  his  retention  in  his  em- 
ploy of  the  plaintiff,  a  "customs 
cutter,"  all  labor  organizations  in 
the  city  would  be  notified  that  his 
house  was  a  non-union  house.  So 
in  Moran  v.  Dunphy,  177  Mass.  486; 
59  N.  E.  125;  52  L.  R.  A.  116;  83 
Am.  St.  Rep.  289  (1901),  where 
the  inducement  was  "with  intent  to 
injure"  the  employee,  it  being  re- 
garded as  immaterial  whether  the 
result  was  accomplished  "by  malev- 
olent advice"  or  "by  falsehood  or 
putting  in  fear."  See  May  v. 
Wood,  172  Mass.  11;  51  N.  E.  191 
( 1898) .  Contrary  to  the  authorities 
generally  on  this  point,  seems  Bon- 
saU  V.  Reagan,  7  Del.  (Pa.)  Co. 
Rep.  546  (1900).  That  it  is  not 
necessary,  for  the  purpose  of  creat- 
ing liability  for  inducing  such  dis- 
charge, that  a  combination  exist  for 
that  purpose,  see  remarks  of  Romer, 
J.,  in  Giblan  v.  National  Amalga- 
mated Labourers'  Union,  2  K.  B.  D. 
(1903)  600.  In  Hines  v.  White- 
head, 124  Iowa,  262 ;  99  N.  W.  1064 
( 1904 ) ,  however,  it  was  regarded  as 
necessary  under  the  pleadings  to 
prove  a  conspiracy  to  induce  such 
discharge.     See  also  as  to  liability 
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doctrine  applies  even  in  the  absence  of  any  contract  to  serve 
for  a  fixed  period.^^  And  here,  too^  there  is^  perhaps,  a  tend- 
ency, at  least,  to  make  the  legality  of  inducing  discharge  from 
employment  depend  on  whether  the  act  of  inducing  was  a 
natural  incident  or  outgrowth  of  some  lawful  relation,  particu- 
larly that  of  employee.''* 


for  procuring  discharge  from  em- 
ployment, Suarez  v.  McFall,  87  S. 
W.  744  (Ter.  Civ,  App.,  1906). 

In  an  action  for  causing  discharge 
from  employment,  recovery  was  al- 
lowed for  the  amount  of  wages  that 
the  plaintiff  would  have  earned 
during  the  period  that  he  was  de- 
prived of  employment,  and  he  was 
held  not  obliged  to  seek  employment 
elsewhere.  Connell  v.  Stalker,  20 
Misc.  423;  45  N.  Y.  Suppl.  1048 
(N.  Y.  City  a.,  1897) ;  affirmed  in 
21  Misc.  609;  48  N.  Y.  Suppl.  77 
(1897). 

By  Fla.  R.  S.  (1906),  §  3515,  it 
is  a  crime  to  conspire  to  prevent 
the  employment  or  cause  the  dis- 
charge of  a  person;  or  to  threaten 
injury  to  "life,  property  or  busi- 
ness" for  such  purpose.  In  Jetton- 
Dekle  Lumber  Co.  v.  Mather,  53 
FU.  969;  43  So.  590  (1907),  it  was 
said  that  such  provision  should  be 
read  in  the  light  of  Chipley  v. 
Atkinson,  infra. 

7s  Chipley  v.  Atkinson,  23  Fla. 
206;  1  So.  934;  11  Am.  St.  Rep. 
367  (1887);  Gibson  v.  Fidelity  & 
Casualty  Co.,  232  111.  49;  83  N.  E. 
539  (1907) ;  Lucke  v.  Clothing  Cut- 
ters', etc.  Assembly,  supra;  Berry 
V.  Donovan,  188  Mass.  353,  360; 
74  N.  E.  603,  606;  5  L.  R.  A.  N.  S. 
899,  904;  108  Am.  St.  Rep.  499 
(1905) ;  Carter  v.  Oster,  112  S.  W. 
995  (Ct.  App.  Mo.,  1908);  Dan- 
nerberg  v.  Ashley,  10  Ohio  C.  Ct. 
558    (1894).    So  in  London  Guar- 


antee  &  Accident  Co.  v.  Horn,  206 
HL  493;  69  N.  E.  526;  99  Am.  St. 
Rep.  185  (1904),  as  to  a  contract 
characterized  as  one  ''terminable  at 
will,  but  under  which  the  employ- 
ment would  have  continued  indefi- 
nitely in  accordance  with  the  desire 
of  the  employer,  except  for  such 
interference.'*  So  in  Perkins  v.  Pen- 
dleton, 90  Me.  166;  38  Atl.  96;  60 
Am.  St.  Rep.  252  (1897),  where 
there  was  an  accompaniment  of 
threats,  etc.,  as  to  which,  see  g  6. 
So  in  Connell  v.  Stalker,  supra, 
where  it  does  not  appear  that  there 
was  such  a  contract. 

To  the  contrary,  however,  see 
Holder  v.  Manuf.  Co.,  138  N.  C.  308; 
50  S.  E.  681  (1905),  with  which 
compare  previous  decisions  in  135 
K.  C.  392;  47  S.  E.  481  (1904). 
See  Chipley  v.  Atkinson;  Lucke  v. 
Clothing  Cutters',  etc..  Assembly, 
supra,  to  the  effect  that  if  the 
plaintiff  alleges  employment  for  a 
fixed  period  he  must  prove  the  al- 
legation. 

As  to  necessity  of  alleging  and 
proving  defendants'  knowledge  of 
contract,  see  McGurk  v.  Cronen- 
wett,  199  Mass.  457;  85  N.  E.  576 
(1908). 

7S  Compare  as  to  inducing  to  quit 
employment,  §  68.  Such  relation 
need  not  necessarily  be  that  of  em- 
ployee, as  to  which  see  §  72.  Thus 
the  relation  of  party  to  a  contract 
seems  to  have  been  held  sufficient  in 
Raycroft  v.   Tayntor,  68  Vt  219; 
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§  72.  BelatioiL  of  employee  ai  justifying  indnoiiig  dueharge 
from  employment — ^There  is  observable  a  tendency  to  r^ard  the 
act  of  inducing  discharge  from  employment  as  lawful  if  merely 
incident  to  obtaining  employment  for  one's  self/*  or  it  may  be 
for  others  in  "solidarity  of  interest."  "^^  But  there  is  likewise 
observable  a  tendency  to  regard  such  act  as  unlawful  if  merely 
incident  to  an  end  only  remotely  connected  with  obtaining  em- 
ployment for  one's  self,  or  like  advantage.  The  question  has 
been  specially  discussed  in  the  common  case  of  procuring  the  dis- 
charge of  the  employee  merely  because  of  his  refusal  to  be- 
come a  member  of  a  labor  union.  The  decided  weight  of 
authority  is  to  the  effect  that  under  these  conditions  the  act  is 
unlawful,  as  without  sufficient  justification.''®  Closely  akin 
to  the  question  whether  the  act  of  inducing  is  thus  justified,  is 


35  Atl.  53;  33  L.  R.  A.  225;  54  Am. 
St.  Rep.  882  (1896),  holding  that 
no  action  would  lie  for  causing  the 
discharge  of  an  employee,  by  threat- 
ening the  employer  to  terminate  a 
contract  that  the  defendant  had  the 
right  to  terminate  at  any  time. 

In  Lancaster  v.  Hamburger,  70 
Ohio  St.  156;  71  N.  E.  289;  65  L. 
R.  A.  856  (1904),  a  street  railway 
conductor,  discharged  as  the  result 
of  a  report  of  his  misconduct  made 
to  the  company  by  a  patron,  was 
held  to  have  no  cause  of  action 
against  the  latter,  irrespective  of  his 
mptive  in  making  such  report. 

74  Thus  in  Berry  v.  Donovan,  in- 
fra (188  Mass.  357;  74  N.  E.  605; 
5  L.  R.  A.  N.  S.  903),  it  was  con- 
ceded that  a  person  seeking  em- 
ployment for  himself  would  be  jus- 
tified "in  making  an  offer  to  serve 
on  such  terms  as  would  result,  and 
as  he  knew  would  result  in  the  dis- 
charge of  the  plaintiff  by  his  em- 
ployer, to  make  a  place  for  the  new- 
comer. Such  an  offer  for  such  a 
purpose  would  be  unobjectionable. 
It  would  be  merely  the  exercise  of 


a  personal  right,  equal  in  impor- 
tance to  the  plaintiff's  right." 

wSee  §  46.  In  Chipley  v.  At- 
kinson,  23  Fla.  206;  1  So.  934;  II 
Am.  St.  Rep.  367  (1887),  it  does 
not  clearly  appear  what  the  rela^ 
tion  of  the  defendant  to  the  matter 
was.  This  is  distinguishable  from 
Lucke  V.  Clothing  Cutters',  etc.,  As- 
sembly, 77  Md.  396;  26  Atl.  505; 
19  L.  R.  A.  408;  39  Am.  St.  Rep. 
421  (1893),  (which  followed  Chip- 
ley  V.  Atkinson),  where  the  de- 
fendants were  a  labor  union  com- 
posed of  persons  engaged  in  the 
same  line  of  occupation  as  the 
plaintiff.  The  question  might  have 
been  raised  whether,  assuming  the 
absence  of  coercion,  the  similarity 
or  solidarity  of  interest  did  not  fur- 
nish a  sufficient  basis  for  the  legal- 
ity of  the  action. 

»«So  held  in  Berry  v.  Donovan, 
188  Mass.  353;  74  N.  E.  603;  5  L. 
R.  A.  N.  S.  899;  108  Am.  St.  Rep. 
499  (1905),  where  was  sustained  an 
action  against  a  representative  and 
member  of  a  national  organization 
of  shoe  workers  for  procuring  the 
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the  question  already  considered  at  length,  whether  a  strike 


discharge  of  a  person  employed  as 
shoemaker.  The  act  was  regarded 
as  unjustifiable,  whether  regarded 
as  an  incident  of  competition  among 
employees  or  of  competition  between 
employers  and  employees.  The  court 
said:  ''The  gain  which  a  labor 
union  may  expect  to  derive  from 
inducing  others  to  join  it  is  not  an 
improvement  to  be  obtained  directly 
in  the  conditions  under  which  the 
men  are  working,  but  only  added 
strength  for  such  contests  with  em- 
ployers as  may  arise  in  the  future. 
An  object  of  this  kind  is  too  re- 
mote to  be  considered  a  benefit  in 
business  such  as  to  justify  the  in- 
fliction of  intentional  injury  upon  a 
third  person  for  the  purpose  of  ob- 
taining it."  The  illegality  of  such 
act  seems  also  (as  in  Curran  v.  Ga- 
len, infra)  to  have  been  based  on  a 
distinct  objection,  namely,  the  tend- 
ency to  produce  an  illegal  monop- 
oly. See  §  54.  See  discussion  oi 
Berry  v.  Donovan  with  other  deci- 
sions in  article  in  42  Am.  Law  Rev. 
706  (1908)  by  A.  M.  Brown.  To 
similar  effect  with  Berry  v.  Dono- 
van is  Curran  v.  Galen,  162  N.  Y. 
33 ;  46  N.  E.  297 ;  37  L.  R.  A.  802 ; 
57  Am.  St.  Rep.  496  (1897),  where 
an  action  was  sustained  against 
members  of  a  labor  union,  for  con- 
spiring to  injure  the  plaintiff  by 
taking  away  his  means  of  earning 
a  livelihood,  and  preventing  him 
from  obtaining  employment,  by 
threatening  to  procure  his  discharge, 
and  prevent  him  from  obtaining  em- 
ployment elsewhere,  unless  he  joined 
the  union.  Compare  People  ex  rel. 
Gill  V.  Smith,  5  N.  Y.  Crim.  R. 
509  (N.  Y.  Co.  Oyer  &  Terminer, 
1887),  and  N.  Y.  Penal  Code,  § 
168,  subd.  5,  forbidding  the  use  of 


force,  threats  or  intimidation  "to 
prevent  another  from  exercising  a 
lawful  trade  or  calling."  As  ad- 
mitted by  the  demurrer,  there  was 
(in  Curran  v.  Galen)  no  "intent  or 
purpose  to  injure  plaintiff  in  any 
way,"  nor  does  it  appear  that,  oth- 
erwise than  as  above  stated,  any  un- 
lawful means  were  employed  to  ef- 
fect the  object.  Though  not  so  dis- 
tinctly stated,  the  existence  of  the 
combination  seems  to  have  largely 
influenced  the  decision.  It  was  also 
intimated  tnat  there  was  a  violation 
of  the  constitutional  guaranty  of  the 
right  freely  to  pursue  a  lawful 
avocation  and  of  freedom  in  the  pur- 
suit of  happiness.  See  also  Con- 
solidated Steel  k  Wire  Co.  v.  Mur- 
ray, 80  Fed.  811,  823  (C.  C.  Ohio, 
1897).  See  Curran  v.  Galen  distin- 
guished in  National  Protective  As- 
soc. V.  Cumming,  170  N.  Y.  315; 
63  N.  E.  369;  58  L.  R.  A.  135;  88 
Am.  St.  Rep.  648  (1902),  with 
which  it  seems  difficult  to  reconcile 
it.    See  §  60. 

In  London  Guarantee  &  Acci- 
dent Co.  V.  Horn,  206  111.  493;  69 
N.  E.  526;  99  Am.  St.  Rep.  185 
(1903),  where  it  seems  clearly  rec- 
ognized that  the  existence  of  the 
relation  of  trade  competitor  would 
have  justified  inducing  the  discharge 
from  employment  there  under  con- 
sideration, such  relation  was  held 
not  to  exist,  and  such  inducing  was 
consequently  held  actionable,  where 
it  was  the  act  of  a  person  whose 
motive  was  to  compel  the  employee 
to  surrender  an  alleged  cause  of  ac- 
tion, for  the  satisfaction  of  which 
in  whole  or  in  part,  such  party 
was  liable,  that  is,  by  virtue  of 
its  agreement  to  indemnify  the  em- 
ployer against  loss  from  injury  to 


SELATION   OF   £MPLOT£E   AS    JUSTIFYING  INJUBY.        155 


Otherwise  legal  is  illegal  if  with  intent  to  induce  discharge  from 
employment." 


its  employees.  Such  right  of  action 
did  not  depend  upon,  and  was  not 
connected  with  the  continuance  of 
such  employment.  The  court  distin- 
guished decisions  sustaining  the  le- 
gality of  such  act  of  inducing,  as 
"cases  where  the  party  who  se- 
cured the  discharge  of  the  employee 
was  in  some  way  in  competition 
with  that  employee  in  the  business 
or  work  in  which  the  employee  was 
then  engaged,  or  was  a  member  of 
some  organization  which  was  in 
competition  with  the  employee  or 
some  organization  to  which  that  em- 
ployee belonged." 

In  Giblan  v.  Naticmal  Amalga- 
mated Labourers'  Union,  2  K.  B.  D. 
(1903)  600,  it  was  held  an  in- 
sufficient justification  (see  §  60) 
that  the  labor  union  and  officers 
thereof  inducing  such  discharge,  de- 
sired to  compel  the  discharged  em- 
ployee to  pay  the  arrears  of  his 
defalcation  as  a  former  member  of 
the  union.  It  was  here  said  by 
Romer,  J.,  that  "considerable  diffi- 
culty may  often  arise  in  particular 
cases  in  ascertaining  what  is  a 
justification";  that  "regard  must 
be  had  to  the  circumstances  of  each 
case  as  it  arises,  and  it  is  not  prac- 
tically feasible  to  give  an  exhaustiye 
definition  of  the  word  to  cover  all 
cases.''  It  was  also  said:  "I  do 
not  think  any  excessive  practical 
difficulty  would  arise  in  directing  a 
jury  on  the  point  in  any  particular 
case."  But  here  the  learned  jus- 
tice seems  to  have  fallen  into  the 
same  error  as  did  Lord  Esher  in 
Flood  V.  Jackson,  Q.  B.  (1895)  21, 
an  error  that  was  corrected  on  ap- 


peal in  Allen  v.  Flood,  App.  Gas. 
(1898)  1,  118;  see  §  11;  note  in 
20  Law  Quart.  Rev.  2  (1904). 

As  to  effect  of  Trade  Disputes  Act 
of  1906,  see  Conway  v.  Wade,  2 
Q.  B.  D.  844   (1908). 

Giblan  v.  National  Amalgamated 
Labourers'  Union  was  followed  in 
Brennan  v.  United  Hatters  of  North 
America,  73  N.  J.  Law,  729;  65  Atl. 
165;  9  L.  R.  A.  N.  8.  254;  118 
Am.  St.  Rep.  727  (1906),  in  sus- 
taining an  action  against  a  labor 
union  and  members  thereof,  by  a 
member  thereof,  for  acts  "the  nat- 
ural and  proximate  result"  of  which 
"intended  and  designed  by  the  de- 
fendants to  ensue,  was  to  interfere 
with  the  plaintiff's  continued  em- 
ployment in  the  factory"  where  he 
was  employed,  he  being  discharged 
from  employment  therein,  though 
afterward  re-employed.  The  acts  in 
question  included  the  unwarranted 
conviction  of  the  plaintiff  by  the 
vigilance  committee  of  the  union,  a 
sentence  that  he  pay  a  money  fine 
and  give  up  for  one  year  his  posi- 
tion as  foreman  in  the  factory,  the 
ratification  of  this  conviction  and 
sentence  by  the  union,  and  the  con- 
sequent withdrawal  of  his  member- 
ship card  from  the  steward  at  the 
factory. 

In  State  v.  Van  Pelt,  136  N.  C. 
633;  49  S.  E.  177;  68  L.  R.  A.  760 
(1904),  on  an  indictment  for  con- 
spiracy to  injure  business,  held  not 
the  use  of  unlawful  means  for  three 
persons  to  go  to  an  employer's  place 
of  business  and  notify  him  that  he 
could  not  be  considered  in  sympa- 
thy with  organized  labor  unless  he 


77  See  §  60. 
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kept    oonstantly    employed    union  lish  a  notice  to  the  effect  that  ho 

men;  or  if  he  kept  in  his  employ-  had  been  "declared  unfair  and  so 

ment  non-union  men  with  whom  he  listed,  and  that  no  union  'carpeh- 

had  a  contract  of  employment;  nor,  ters  would  work  any  material  from 

•n  his  refusal  to  comply,  to  pub-  his  shop"  after  a  certain  date. 
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73.  Boycott  or  refusal  to  deal,  as  distinguished  from  incident  illegal 

acts. 

74.  Acts  of  Tiolenoe,  as  incident  to  boycott,  etc. 
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ducing fear  of  violence. 
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82.  Strike  as  induced  by  acts  of  violence  or  acts  producing  fear  of 
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83.  Threat  or  announcement  of  intention  to  strike. 
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violence. 
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in  employment. 


S  73.  Boycott  or  refusal  to  deal,  as  distmgaished  from  ind- 
dent  illegal  acts.— -It  has  already  been  suggested  that  while  there 
appears  to  be  nothing  illegal  in  a  boycott  apart  from  acts  of  vio- 
lence or  producing  fear  of  violence,  there  has  come  to  rather  ex- 
tensively prevail  a  contrary  doctrine,  namely,  that  a  boycott  is 
inherently  illegal  apart  from  such  acts.^     It  has  also  been  sug- 


1  Thus,  as  elsewhere  seen,  injunc- 
tions have  been  allowed  against 
boycotts,  whereas  they  should  have 
been  allowed  only  against  the  il- 
legal acts  incident  to  the  boycotts. 

The  distinction  between  a  boy- 
cott and  an  illegal  act  merely  inci- 
dent thereto  is  well  illustrated  in 


Foster  v.  Retail  Clerks'  Protective 
Assoc.,  39  Misc.  48,  59;  78  N.  Y. 
Suppl.  860,  868  (Supm.  Ct.,  Sp.  T., 
1902),  where,  though  there  was  held 
to  be  no  illegality  in  combining  with 
others,  peaceably,  by  persuasion  on- 
ly, to  induce  persons  upon  the  street 
to  refuse  to  deal  with  the  plaintiffs. 
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gested  that  such  doctrine  is  referable  not  so  nrach  to  the  view 
that  a  boycott,  as  already  defined,  is  illegal,  as  to  the  view  that  it 
is  inseparably  connected  with  acts  that  are  indisputably  illegal. 
And  this  view  is  doubtless  referable  to  the  circumstance  that 
those  engaged  in  a  boycott,  as  already  defined,  have  so  fre- 
quently committed  such  acts  by  way  of  incident  to  the  boycott. 
If,  however,  a  boycott,  as  already  defined,  is  illegal,  a  fortiori  is 
it  illegal  if  such  acts  are  incident  thereto.  It  is  here  proposed 
to  consider  the  legality  of  such  acts  regarded  so  far  as  possi- 
ble, as  apart  from  the  boycott  The  absence  of  necessary  con- 
nection between  the  boycott  and  such  incident  acts  may  easily 
be  shown  by  illustration.  An  employee,  being  engaged  in  a 
controversy  with  his.  employer,  seeks  to  induce  a  third  person 
to  refuse  to  deal  or  to  continue  to  deal  with  such  employer. 
Such  third  person,  however,  persists  in  dealing  with  the  em- 
ployer, and  after  an  interval,  the  employee,  either  with  the 
same  motive  to  induce  such  person  to  refuse  to  deal  or  to  con- 
tinue to  deal,  or  from  the  motive  of  pure  revenge,  commits  a 
physical  assault  upon  such  person  or  destroys  his  property. 
This  act  is,  as  we  assume,  illegal  as  contrary  to  the  civil  or 
criminal  law,  or  both;  but  it  is  or  should  be  clear,  that  the  il- 
legality of  such  acts  in  no  way  makes  illegal  the  previous  legal 
act  of  seeking  to  induce  to  refuse  to  deal  or  to  continue  to  deal, 
any  more  than  the  previous  legal  act  of  seeking  to  induce  to 
refuse  to  deal  or  to  continue  to.  deal  makes  legal  the  illegal 
act  of  assault  or  destruction  of  property.  Leaving,  then,  out 
of  consideration,  for  the  present,  the  question  of  the  legality  of 
the  act  of  inducing  to  refuse  to  deal  or  to  continue  to  deal,  what- 
ever the  intent  of  such  act,  or  whether  done  by  single  individ- 
uals or  by  combinations  of  individuals,  we  confine  our  attention 

an  injunetion  was  allowed  against  store     by     any     physical     means; 

entering  upon  their  premises  for  the  so  acting  as  to  collect  crowds  in 

purpose  of  interfering  with  or  in-  front  of  or  adjacent  to  the  store; 

terrupting  their   trade   or   custom-  obstructing  travel  on  the  streets  or 

ers,  or  against,   while  thereon,   so  sidewalks  at  or  in  the  neighborhood 

interfering  or  interrupting;  against  thereof, 
obstructing  accefis  to  the  plaintiff's 
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to  acts  that,  though  as  to  conditions  of  time  and  place  aooompanj- 
ing  boycotts,  are,  in  a  legal  sense,  absolutely  disconnected  from 
them, 

§  74.  Aeti  of  Tiolenoe,  as  inddant  to  boyoott,  etc.— What 
has  already  been  said  as  to  liability  for  acts  of  direct  vio- 
lence to  person  or  tangible  property  will  apply  to  such 
acts  when  incident  to  a  boycott  or  refusal  to  deal,  namely, 
that  they  are  universally  regarded  as  creating  a  civil  or  criminal 
liability  or  both.  Assuming,  as  we  must,  that  such  an  act  of 
violence,  prev^iting  a  person  from  carrying  out  his  intention 
to  deal  with  another  person,  creates  a  civil  liability,  to  whom 
is  the  wrongdoer  liable  i  Clearly  he  is  to  the  party  injured  in 
person  or  property ;  but  is  he  also  liable  to  the  person  with  whom 
the  injured  party  intended  to  deal?  It  seems  to  have  been 
generally  assumed,  though  without  consideration,  that  he  is,^ 
notwithstanding  that,  as  already  seen,  there  is,  generally  speak- 
ing, no  liability  for  merely  inducing  refusal  to  deal.  If  we 
assume  that  an  injury  to  business  has  no  independent  existence^ 
as  distinct  from  an  injury  to  person  or  property,  there  would 
seem  to  be,  on  principle,  serious  objection  to  sustaining  in  such 
case  a  liability  in  favor  of  one  person,  merely  because  another 
person  failed,  even  though  as  a  result  of  violence,  to  carry  out 
his  intention  to  deal  with  him.  There  may  be  plausibility,  at 
least,  however,  in  the  suggestion  that  such  liability  has  its  basis 


3  See  §  66.  Eren  in  Allen  v. 
Flood,  App.  Cas.  (189S),  1,  where 
the  nnsoundness  of  the  doctrine  of 
independent  injury  to  business,  was 
BO  learnedly  and,  in  our  view,  so  un- 
'  answerably  shown,  the  court  were 
clearly  of  the  view  that  a  liability 
exists  in  the  case  supposed.  Thus, 
Lord  Herschell  recognized  the  au- 
thority of  Tarleton  v.  McGawley, 
Peake  N.  P.  205  (1793),  where  in- 
tending customers  were  frightened 
away  by  an  act  of  violence  result- 
ing in  the  death  of  one  of  them, 
and  the  party  with  whom  they  in- 
tended to  deal   was  held  to  have  a 


right  of  action.  See  also  remarks 
of  Lord  Davey  (p.  173).  But  as- 
suming the  absence  of  injury  or 
fear  of  injury  to  the  person  or  prop- 
erty of  such  person,  and  assuming, 
according  to  the  doctrine  of  Allen 
V.  Flood,  that  there  is  no  injury 
to  business  that  the  law  recognizes 
as  distinct  from  injury  to  person  or 
property,  what  difference  does  it 
make — so  far  as  concerns  the  rights 
of  the  person  with  whom  the  party 
actually  injured  in  person  or  prop- 
erty intended  to  deal — ^whether  the 
intention  was  frustrated  by  violence 
or  by  mere  change  of  intention? 
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in  "the  right  to  a  free  market,"  *  said  to  be  "the  right  of  every 
dealer,  in  the  full  enjoyment  of  his  right  to  contract,  to  have 
all  other  possible  dealers  with  him  left  free  to  deal  or  not  as 
they  may  voluntarily  elect."  *  In  this  view  "the  tort  exhibited 
by  the  violation  of  the  right  to  a  free  market  consists  in  coercing 
the  market,  i.  e.,  interfering  with  the  right  of  a  particular 
dealer  to  enjoy  the  advantages  of  freedom  to  deal  with  him  on 
the  part  of  all  who  may  voluntarily  desire  to  deal  with  him."  ^ 
§  75.    Aota  producing  fear  of  violence,  ai  incident  to  boycott, 

etc.—- What  has  already  been  said  as  to  liability  for  acts  pro- 
ducing fear  of  violence  will  apply  to  such  acts  when  incident  to 
a  boycott* 


•  Booth  V.  Burgess,  65  Atl.  226, 
229  (Ct.  Ch.  N.  J.,  1906) ;  L.  D. 
Willcut  &  Sons  Go.  v.  DriscoU,  200 
Mass.  110,  121;  86  N.  E.  897, 
902  (1908).  Or  such  right  may 
perhaps  be  properly  characterized 
as  one  to  unobstructed  access  to 
the  place  where  he  transacts  busi- 
ness. See  American  Steel  &  Wire 
Co.  V.  Wire  Drawers',  etc..  Un- 
ions, 90  Fed.  608  (C.  C.  Ohio, 
1898) ;  Jersey  City  Printing  Co.  v. 
Cassidy,  63  N.  J.  Eq.  769,  764;  53 
Atl.  230,  233  (1902).  See  §  66; 
discussion  in  21  Am.  Law  Rev. 
510,  620  (1887)  by  J.  H.  Wigmore; 
article  in  16  Harv.  Law  Rev.  236 
(1902-3)  by  E.  F.  McClennen. 

«  Booth  T.  Burgess,  supra,  the  de- 
dsion  in  which  was  based  on  such 
right,  it  being  regarded  as  unneces- 
sary to  resort  to  the  theory  of  a 
civil  liability  for  an  act  otherwise 
unlawful,  but  done  in  pursuance  of 
a  combination  to  do  such  act.  Here 
was  allowed  against  officers  and 
agents  of  labor  organizations  on  be- 
half of  an  employer,  an  injimction 
against  "calling  out  or  directing  to 
strike,  any  employee  or  employees 
of  the  complainant's    customers  or 


persons  who  were  willing  to  deal 
with  the  complainant,  with  the  in- 
tent or  with  the  effect  to  coerce  or 
induce,  by  fear  of  loss,  such  cus- 
tomers or  persons  willing  to  deal 
with  the  complainant,  to  break  their 
contracts  with  the  complainant,  or 
to  refrain  from  dealing  with  the 
complainant";  also  against  "co- 
ercing or  inducing  such  employees 
by  fine  or  expulsion  from  a  labor 
union,  or  by  threat  of  such  fine  or 
expulsion  to  refrain  from  being  em- 
ployed by  such  customers  with  the 
intent  or  effect  aforesaid." 

B  Booth  V.  Burgess,  supra. 

<  In  some  instances,  it  seems  diffi- 
cult to  determine  whether  a  deci- 
sion rests  on  the  ground  of  the  in- 
herent illegality  of  a  boycott,  or  of 
the  illegality  of  incident  acts  pro* 
ducing  fear  of  violence.  The  fol- 
lowing may  be  instances  of  deci- 
sions resting  on  the  latter  ground. 

In  People  v.  Wilzig,  4  N.  Y.  Crim. 
R.  403,  414  (N.  y.  Co.  Oyer  & 
Terminer,  1886),  the  following  ac- 
tion on  the  part  of  employees  was 
declared  by  Barrett,  J.,  in  charging 
the  jury,  unlawful,  as  designed  to 
injure     the     employer's     business: 
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§  76.  Threat  or  annoimoement  of  intentioiiy  as  inoident  to 
boycott. — ^Fear  of  injury  may  result  from  a  threat,  that  is, 
to  do  an  unlawful  act,  thus,  as  has  been  stated,  ^^where 
the   means   used   are   threatening   in   their    nature    and    in- 


« 


Parading  up  and  down  in  front 
of  his  (the  employer's)  door,  pla< 
carding  themselves  with  the  word 
'hoyoott/  advising  the  passers-by  not 
to  patronize  the  establishment,  dis- 
tributing printed  circulars  filled 
with  accusation  and  justifying  the 
so-<!a11ed  Iwycott/  and  other  de- 
vices and  methods  calculated  to  in- 
duce the  puolic  to  keep  away  from 
the  alleged  wrongdoer/'  As  to 
meaning  of  "intimidation''  it  was 
here  said:  "The  defendant's  coun- 
sel seem  to  have  the  idea  that  if 
a  body  of  men,  however  large, 
operating  in  the  manner  suggested, 
only  avoid  acts  of  physical  violence, 
they  are  within  the  law;  and  that 
the  employer's  business  may  be  ruin- 
ed with  impunity,  so  long  as  no 
blow  is  struck,  nor  actual  threat 
l^  word  of  mouth  uttered.  This 
is  an  error.  The  men  who  walk 
up  and  down  in  front  of  a  man's 
shop  may  be  guilty  of  intimidation, 
though  they  never  raise  a  finger  or 
utter  a  word.  Their  attitude  may 
nevertheless  be  that  of  menace. 
They  may  intimidate  by  their  num- 
bers, their  methods,^  their  placards, 
their  circulars  and  their  devices." 
So  in  People  v.  Kostka,  4  N.  Y. 
Crim.  R.  429,  437  (N.  Y.  Co.  Oyer 
&  Terminer,  1S86),  the  following 
action  was  declared  by  Barrett,  J., 
in  charging  the  jury,  unlawful  as 
designed  to  injure  the  business  of 
another :  "Congregating  in  numbers 
near  the  doors  of  the  person  to  be 
injured,  printing  circulars  descrip- 
tive of  the  supposed  grievances  in 
more  or  less  emphatic  language,  and 


distributing  such  circulars  near  and 
about  his  doors  to  his  customers  and 
to  passers-l^.'* 

In  Jordahl  y.  Hayda,  1  Cal.  App. 
696;  82  Pac.  1079  (1905),  an  in- 
junction was  allowed  against  a  boy- 
cott by  employees  accompanied  with 
intimidation. 

In  Foster  y.  Retail  Clerks'  Pro- 
tective Assoc,  39  Misc.  48,  59;  78 
N.  Y.  Suppl.  860,  868  (Supm.  Ct., 
Sp.  T.,  1902),  the  acts  enjoined  in- 
cluded "the  use  of  threats,  violence 
or  intimidation  with  the  intent  of 
preventing  travelers  upon  tne  high- 
way or  intending  customers  of  the 
plaintiffs  from  entering  the  store  of 
the  plaintiffs  or  trading  with  them 
or  whereby  such  result  is  attained." 
See  §1  73,  95. 

For  decisions  more  or  less  distinct- 
ly resting  on  the  ground  of  the 
inherent  illegality  of  a  boycott,  see 
§  25.  Colo.  R.  S.  (1908),  §  3924, 
authorizing  combinations  "in  rela- 
tion to  entering  into  or  remain- 
ing in  employment"  and  like  pur- 
poses, is  not  to  be  so  construed  as 
to  permit  persons  by  threats  or  disr 
play  of  force  "to  boycott  or  intimi- 
date any  employer  of  labor."  In 
Branson  v.  Industrial  Workers  of 
the  World,  95  Pac.  354  (Supm.  Ct. 
Nev.y  1908),  a  statute  against  crim- 
inal conspiratT*  was  held  applicable 
to  a  boycott,  accompanied  with  in- 
timidation and  violence,  of  a  news- 
paper proprietor,  instituted  because 
of  his  refusal  to  compel  his  em- 
ployees to  become  members  of  la- 
bor organizations. 

In  State  v.  Stockford,   77  Conn. 
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tended,  and  naturally  tend,  to  overcome  by  fear  of  loss  of 
property  the  will  of  others  and  compel  them  to  do  things  which 
they  would  not  otherwise  do.''  ^  It  has  already  been  noted 
that  the  idea  that  a  threat  includes  an  announcement  of  in- 
tention to  do  a  lawful  act  has  gained  considerable  prevalence, 
and  that  much  harm  and  confusion  have  resulted  by  way  of 
misleading  courts  into  holding  unlawful  such  mere  announce- 
ment of  intention,  though  on  principle  it  is  difficult  to  see  any 
illegality  therein,  or  why  it  is  made  illegal  by  merely  calling 
it  a  threat  In  this  view  it  may  be  stated  that,  though  by  way 
of  incident  to  a  boycott,  it  is  not  unlawful  to  announce  one's 
intention  (or  threaten)  to  do  a  lawful  act,  though  such  an- 
nouncement of  intention  produce  injury  or  a  fear  of  injury. 
It  would  seem  hardly  worth  the  while  to  devote  so  much  space 
to  the  enunciation  of  so  obvious  and  fundamental  a  doctrine, 
were  it  not  that  there  has  appeared  a  strong  tendency  in  judicial 
decisions  in  this  country  to  establish,  as  especially  applicable  to 
acts  accompanying  strikes  and  boycotts,  a  doctrine  directly  op- 
posed to  it.* 

§  77.    Threat  ir  annonnoement  of  intention  to  boycott. — ^Not 


227;  58  AtL  769;  107  Am.  St.  Rep. 
28  (1904),  under  G.  S.  (1902),  § 
1296,  making  it  a  criminal  offense 
to  "threaten  or  lue  any  means  to 
intimidate  any  person  to  compel 
such  person  against  his  wiU  to  do 
or  abstain  from  doing  any  act  which 
such  person  has  a  legal  right  to  do 
•  •  •  or  injure  or  threaten  to  in- 
jure  his  property  with  intent  to 
intimidate  him,"  was  sustained  a 
conviction  for  the  employment  of 
certain  methods  in  attempting  to 
induce  an  employer  to  execute  an 
agreement  with  members  of  a  labor 
union.  Among  the  methods  used 
being  inducing  refusal  to  deal  with 
such  employer,  it  was  held  properly 
charged  that  it  was  lawful  to  so- 
licit  the  buBinr^fl  which  was  being 
done  ^y  such  er^ plovers  and  to  in- 


duce their  customers  by  fair  means 
to  employ  the  defendants  and  their 
friends,  "but  that  a  combination  to 
do  these  things  by  threats  and  in- 
timidation was  a  criminal  combina- 
tion.'* 

7  So  stated  in  Beck  v.  Railway 
Teamsters'  Protective  Union,  118 
Mich.  497,  626;  77  N.  W.  13,  24; 
42  L.  R.  A.  407,  418;  74  Am.  St. 
Rep.  421  (1898).  The  context  indi- 
cates that  by  "loss  of  property"  was 
here  meant  loss  of  business.  The 
threat  in  this  case  was  merely  an 
announcement  of  an  intention  to 
do  what  one  had  a  legal  right  to 
do.    See  §  26. 

•Thus  conspicuously,  in  Beck  v. 
Railway  Teamsters'  Protective  Un- 
ion, supra.  In  Barr  v.  Essex  Trades 
Council,  63  N.  J.  Eq.  101,  122;  30 
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only  is  the  doctrine  just  stated  applicable  to  the  case  of  a 
threat  or  announcement  of  intention,  as  incident  to  a  boycott, 
but  it  has  an  especial  application  to  the  case  of  a  threat  or  an- 
nouncement of  intention  to  boycott  That  is  to  say,  if  a  boycott 
is  not  illegal,  neither  is  a  mere  announcement  of  intention  £o 
boycott*^  In  some  instances,  however,  this  point  seems  to 
have  been  more  or  less  consciously  disregarded. 


Atl.  881,  889  (1894),  the  injuiy 
complained  of  was  inducing  persons 
to  refuse  to  deal  with  the  complain- 
ant. So  far  as  the  establishment  of 
the  cause  of  action  is  concerned,  it 
seems  irrelevant,  as  alleged,  that 
his  customers  and  employees  were 
intimidated.  They  were  not  before 
the  court  as  complainants.  But, 
waiving  this  point,  we  submit  that 
there  was  no  intimidation;  at  the 
utmost  there  tww  injury  or  fear  of 
injury  resulting  from  the  doing  of 
lawful  acts  or  the  threat  or  a/i^ 
nounoement  of  intention  to  do  lawful 
aota.  As  to  his  employees,  members 
of  labor  unions,  the  ''threat"  was  at 
most  merely  to  enforce  against  them 
the  rules  of  the  union,  if  they  should 
continue  to  patronize  the  plaintiff, 
and  it  was  not  contended  that  such 
rules  were  illegal,  nor  was  such  en- 
forcement illegal,  even  if  these  re- 
sults were  as  thus  described:  ''A 
member  of  a  labor  organization  who 
does  not  submit  to  the  edict  of  his 
union,  asserts  his  independence  of 
judgment  and  action  at  the  risk, 
if  not  the  absolute  sacrifice,  of  all 
association  with  his  fellow-members. 
They  will  not  eat,  drink,  live  or 
work  in  his  company.  Branded  by 
the  peculiarly  offensive  epithets 
adopted,  he  must  exist  ostracized, 
socially  and  industrially,  so  far  as 
his  former  associates  are  concerned. 
Freedom  of  will,  under  such  cir- 
cumstances,   cannot    be    expected." 


Compare  Temperton  y.  Russell,  1 
Q.  B.  D.  (1893),  715.  So,  as  to 
the  customers,  the  ''threat"  was 
merely  to  refuse  to  deal  with  them; 
nor  does  the  application  of  the  rule 
seem  affected  by  the  mere  extent 
of  the  organization  concerned  in 
the  boycott,  representing  a  pur- 
chasing power  of  $400,000  a  week. 
The  same  general  obserrations  ap- 
ply also  to  Casey  v.  Cincinnati  Typo- 
graphical Union,  45  Fed.  136;  12 
L.  R.  A.  193  (C.  C.  Ohio,  1891),  a 
case  very  similar  on  the  facts. 

•  In  Bohn  Manuf.  (Do.  v.  Hollis, 
54  Minn.  223;  55  N.  W.  1119;  21 
L.  R.  A.  337;  40  Am.  St.  Rep.  319 
(1893),  was  sustained  an  agree- 
ment oontained  in  the  by-laws  of 
an  association  of  retail  dealers,  not 
to  deal  with  a  wholesale  dealer  deal- 
ing directly  with  customers  not 
dealers,  at  a  point  where  a  mem- 
ber of  the  association  might  be  do- 
ing business.  Here  the  existence 
of  such  by-law  may  be  regarded  as 
an  announcement  of  intention.  So 
held,  notwithstanding  a  demand  by 
the  association,  in  accordance  with 
its  by-laws,  for  a  percentage  on  sales 
made.  So  the  by-law  was  declared 
not  to  operate  as  coercion  upon  the 
members-  of  the  association.  Com- 
pare Jackson  v.  Stanfleld,  infra. 
Bohn  Manuf.  Co.  v.  Hollis  was  fol- 
lowed in  Macauley  v.  Tiemey.  19 
R.  I.  255;  33  Atl.  If  37  L.  R.  A. 
455;  61  Am.  St.  Rep.  770  (1895),  as 
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§  78.  Strike  as  diftincraiBhed  from  mcident  acta  of  violenoe 
or  acts  producing  fear  of  violence. — ^As  in  case  of  a  boycott^  there 
is  no  necessary  connection  between  a  strike  and  incident  acts  of 
violence  or  producing  fear  of  violence.  ^^ 


applicable  to  a  similar  agreement 
contained  in  TcsolutionB  adopted  by 
an  association  of  master  plumbers, 
it  being  held  not  illegal  for  them 
to  send  notices  to  dealers  not  to 
sell  to  plumbers  not  members  of  the 
association,  under  penalty  of  with- 
drawal of  patronage.  Bohn  Manuf. 
Co.  V.  Hollis  was  also  applied  in 
Cote  V.  Murphy,  159  Pa.  St.  420, 
431;  28  Atl.  190,  194;  23  L.  R.  A. 
135,  138;  39  Am.  St.  Rep.  686 
(1894),  sustaining  an  agreement 
among  employers  not  to  sell  to  per- 
sons who  had  conceded  demands  of 
striking  employees ;  also  to  dissuade 
others  from  dealing  with  them.  See 
also  Buchanan  v.  Kerr,  159  Pa.  St. 
433;  28  Atl.  196   (1894). 

On  the  other  hand,  in  Klingel's 
Pharmacy  v.  Sharpe,  104  Md.  218; 
64  Atl.  1029;  7  L.  R.  A.  N.  S.  976; 
118  Am.  St.  Rep.  399  (1906),  it 
was  held  actionable  for  those  com- 
bining to  ret^^se  to  sell  drugs  and 
druggists'  supplies  to  a  vendor 
thereof,  to  coerce  other  sellers  to 
abstain  from  selling  to  the  plain- 
tiff, by  means  of  threats  of  black- 
listing and  boycotting  such  sellers 
if  they  should  sell  to  the  plaintiff. 

In  the  following  cases,  notwith- 
standing the  bewildering  Terbiage 
concerning  "conspiracy,"  "threats," 
"coercion,"  and  the  like,  the  action 
declared  unlawful  was  merely  that 
of  employees  in  announcing  their  in- 
tention to  induce  persons  not  to  deal 
with  their  employers  or  their  cus- 
tomers, and  it  does  not  appear  that 
there  was  any  injury  or  threat  of 
injury  to  person  or  property.  Crump 


V.  Commonwealth,  84  Va.  927,  940; 
6  S.  E.  620,  627;  10  Am.  St.  Rep. 
895,    906    (1888;    see   opinion   of 
court  below  in  11  Va.  Law  Jour. 
324);   State  v.  Glidden,  55   Conn. 
46,  69;  8  Atl.  890,  893    (1893) ;  3 
Am.  St.  Rep.  23,  28  (1887).    Com- 
pare Old  Dominion  Steamship  Co.  v. 
McKenna,  30  Fed.  48  (C.  C.  N.  Y., 
1887).    However  it  may  have  been 
as  to   the  evidence,   the   court   in 
Crump  V.  Commonwealth  were,  in 
our  view,  clearly  in  error  in  refus- 
ing to  charge  as  requested,  for  in- 
stance, that  if  "the  alleged  conspira- 
tors confined  themselves  to  merely 
announcing  to   the   patrons   of  B. 
Bros,    (the  employers)    that   they 
had  stopped  dealing  with  that  firm, 
and  would  not  deal>with  the  patrons 
of  said  firm,,  and  would  get  their 
f  riendsr  to  agree  with  them  ia  their 
course/'  then  the  prisoner  was  not 
guilty.    I]\  Jackson  v.  Stanfield,  137 
Ind.  592;  36  N.  E.  345;  23  L.  R.  A. 
588    (1894),    the    facU    were   sub- 
stantially   the   same    as    in    Bohn 
Manuf.  Co.  v.  Hollis^  supra,  but  a 
contrary   result   was   reached,   and 
the  by-law  held  to  operate  as  un- 
lawful "coercion"  upon  the  whole- 
sale  dealers,   the  court   disapprov- 
ing   Bohn   Manuf.    Co.    v.    Hollis. 
Compare  People  v.  Duke,  19  Misc. 
292;   44  N.  Y.  Suppl.  336    (N.  Y. 
Co.  Gen.  Sess.,  1897).    In  Jackson 
V.  Stanfield  there  is  a  dictum  that 
the  by-law  operated  as  coercion  upon 
the  members  of  the  association. 

10  See  §  73;  Wabash  R.  Co.  v. 
Hannahan,  121  Fed.  563,^569  (C.  C. 
Mo.,  1903).     As  to  the  extent  to 
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§  79.  Acts  of  yiolence  as  incident  to  itrike* — What  has  al- 
ready been  said  as  to  liability  for  acts  of  direct  violence  to 
person  or  tangible  property,  will  apply  to  such  acts  when 
incident  to  a  strike^  namely,  that  they  are  universally  re- 
garded as  creating  a  civil  or  criminal  liability,   or  both.^^ 


which  those  engaged  in  a  strike  are 
responsible  for  unlawful  acts  in- 
cident to  the  strike,  it  was  said  in 
Southern  Rj.  Go.  y.  Machinists'  Lo- 
cal Union,  111  Fed.  49,  63  (C.  C. 
Tenn.,  1901),  quoting  from  article 
in  North'  American  Law  Review: 
"And  indeed  acts  of  violence  do  oc- 
cur in  connection  with  strikes,  which 
the  labor  unions  do  not  approve, 
and  for  which  they  cannot  be  held 
responsible.  Is  it  not,  however,  true 
that  much,  at  least,  of  the  inter- 
ference with  personal  liberty  of 
which  we  complain,  is  the  direct 
act  of  the  unions  T  Are  not  the 
pickets  of  the  unions  usually  the 
first  to  have  recourse  to  threats  and 
violence  T  And,  even  where  mobs 
are  the  gpiilty  party,  are  not  the 
unions  indirectly  responsible? 
Should  they  not  have  foreseen  the 
acts  to  which  the  mobs  so  easily 
resort,  and  should  they  not  have 
taken  measures  to  obviate  such  acts  T 
Should  they  not  at  least  protest 
when  such  acts  have  unfortunately 
taken  place?"  See  as  to  applica^ 
tion  of  such  statement  to  facts  there 
under  consideration. 

11  Thus,  in  Cceur  D^Alene  Consol- 
idated &  Mining  Co.  v.  Miners'  Un- 
ion, 51  Fed.  260;  19  L.  R.  A.  382 
(C.  C.  Idaho,  1892),  an  injunction 
was  granted  against  labor  unions 
and  members  thereof,  restraining 
them  from  entering  upon  the  com- 
plainant's mines  or  from  interfer- 
ing with  the  working  thereof,  or  by 
the  use  of  force^  threats  or  intimi- 
dation,  or   by   other   means,    from 


interfering  with  or  preventing  the 
complainant's  employees  from  work- 
ing upon  its  mines.    The  court  said 
(61  Fed.  262;    19  L.  R.  A.  384) : 
"The  evidence  justifies  the  conclu- 
sion that  defendants  are  organized 
into  associations  wherein  submission 
to  stringent  and  arbitrary  rules  is 
required;  that,  by  means  approach- 
ing dictation,  they  have  attempted 
to  control  employers  in  the  selection 
of   laborers   and  the  wages  to  be 
paid   them,   and   have   discouraged 
and,  as  far  as  they  could,  prevented 
those  who  do  not  belong  to  their 
societies  from  procuring  work;  that 
by  force,  in  one  instance,  they  took 
complainant's  laborers  from  its  mine 
to  their  hall,  where,  upon  such^  la- 
borers so  refusing  to  comply  with 
their   demands    to   join    them    and 
abide  by  their  laws,  they  actually 
ordered  their  banishment  from  the 
State,  and,  in  a  manner  deserving 
the  most  severe  condemnation,  en- 
forced   their    lawless    decree,    and 
against  men  who,  by  reason  of  their 
birth,  and  not  through  the  grace  of 
the  government,  were  entitled  to  all 
the  rights  of  American  citizenship; 
that,   in   such  numbers  and  under 
such  circumstances  as  were  menac- 
ing, they  have  requested  non-union 
men   to   cease  work,   and   to   such 
have  applied   in   an   offensive   and 
threatening  manne^  most  opprobious 
epithets,  and  in  other  ways  have  an- 
noyed and  vexed  laborers  who  re- 
fused  to   join    their    associations." 
So  in  Consolidated  Steel  &  Wire  Co. 
V.  Murray,  80  Fed.  811  (C.  C.  Ohio, 
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So,  in  some  instances,  of  acts  not  strictly  of  violence,  but 
producing  annoyance  or  discomfort.  "However  justifiable 
or  even  laudable  may  be  the  ultimate  objects  of  a  strike,  un- 


1897),  an  injunction  was  granted 
against  labor  unions  and  members 
thereof,  it  appearing  that  thej,  for 
the  purpose  of  compelling  the  adop- 
tion of  a  particular  scale  of  wages, 
were  guiltj  of  acts  of  intimidation 
and  violence,  assembling  near  the  en- 
trance to  the  complainant's  mill, 
preventing  its  employees  from  go- 
ing to  their  work,  assaulting  and 
wounding  them«  See  as  to  what 
constitutes  ''force  or  violence,"  or 
a  "threat  to  use  force  or  violence," 
under  the  Utah  statute.  People  v. 
OliOughlin,  3  UUh,  133;  1  Pae. 
653    (1882). 

In  Frank  v.  Herold,  63  N.  J.  Eq. 
443;  62  Atl.  152  (1902),  it  was  held 
that>  even  if  the  right  to  induce 
an  employee  to  quit  employment 
exist,  "it  must  be  with  the  consent 
of  the  operatives;  it  must  not  be 
forced  upon  them  in  an  offensive 
manner,  either  at  their  homes  or  as 
they  pass  along  the  streets.  •  •  • 
It  cannot  be  exercised  in  such  a 
manner  as  to  infringe  upon  the  pri- 
vate rights  of  the  operatives  and 
thereby  prevent  them  against  their 
real  wishes  from  continuing  to 
work."  See,  for  instances  of  such 
unlawful  acts,  e.  g.,  "accosting,  an- 
noying and  molesting  in  various 
ways,  female  operatives  while  on 
their  way  to  and  from  their  work, 
and  also  in  their  homes" ;  also  form 
of  injunction  order  against  such 
acts.  See  also  AUis-Chalmers  Co. 
V.  Iron  Holders'  Union,  150  Fed* 
155,  173  (C.  C.  Wis.,  1906) ;  Iron 
Holders'  Union  v.  Allis-Chalmers 
Co.,  166i  Fed.  45  (C.  C.  A.,  7th  C, 


1908) ;  Franklin  Union  v.  People, 
220  lU.  355;  77  K.  £.  176;  4  L. 
R.  A.  N.  S.  1001;  110  Am.  HL  Rep. 
248  (1906) ;  affirming  121  IlL  App. 
647  (1905) ;  Davis  Hachine  Co.  y. 
Robinson,  41  Hisc.  329;  84  N.  Y. 
SuppL  837  (Supm.  Ct.,  6p.  T., 
1903). 

For  instances  of  relief  allowed 
against  acts  of  violence,  as  incident 
to  strike,  see  Sailors'  Union  v.  Ham- 
mond Lumber  Co.,  156  Fed.  450; 
85  C.  C.  A.  16  (9th  C,  1907); 
George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Assoc.,  66  Atl.  953 
(Ct  Ch.  N.  J.,  1907);  National 
Tel.  Co.  V.  Kent,  156  Fed.  173  (C. 
C.  W.  Va.,  1907). 

For  an  instance  of  an  action  at 
law  held  maintainable  for  such  acts, 
see  F.  R.  Patch  Hanuf.  Co.  v.  Pro- 
tection Lodge,  77  Vt.  294;  60  Atl. 
74;   107  Am.  St  Rep.  765   (1905). 

In  Karges  Furniture  Co.  v.  Amal- 
gamated Woodworkers  Local  Un- 
ion, 165  Ind.  421;  75  N.  £.  877;  2 
L.  R.  A.  N.  S.  788  (1905),  a  strike 
"being  properly  conceived  and  con- 
ducted by  the  great  majority  of 
members"  of  a  union,  it  was  held 
no  ground  for  allowing  relief  against 
them  that  a  few  members  "of  their 
own  initiative"  indulged  in  unlaw- 
ful acts. 

As  to  criminal  liability  for  act- 
ing in  conjunction  with  striking 
employees  in  committing  acts  of 
violence,  see  State  v.  Caine,  134 
Iowa,  147;   111  N.  W.  443   (1907). 

See,  generally,  as  to  liability  for 
acts  of  violence,  §  3;  as  to  remedy 
by  injunction  and  otherwise,  c.  XI. 


ACTS   OF   VIOLENCS. 


167 


lawful  means  must  not  be  employed  in  carrying  it  on."  ^^ 
§  80.    Acts  prodnoing  fear  of  Yiolenoe,  as  incident  to  strike.^ 

What  has  already  been  said  as  to  liability  for  acts  producing 
fear  of  violence  will  apply  to  such  acts  when  incident  to  a 
strike.** 


isL.  I>.  WiUcut  ft  Song  Go.  y. 
DriBOoU,  200  Mass.  110,  114;  S6  N. 
B.  S97,  S90    (1908). 

IS  The  following  seem,  generally 
speaking,  to  be  instances  of  acts  in- 
cident to  a  strike,  held  unlawful  as 
producing  fear  of  violence,  though 
in  some  instances  the  fear  seems 
to  have  been  produced  merely  by 
announcement  of  intention  to  do  a 
lawful  act. 

In  Sherry  v.  Perkins,  147  Mass. 
212;  17  N.  E.  307;  9  Am.  St.  Rep. 
689  (1888),  an  injunction  was 
granted  against  displaying  banners 
with  devices  (such,  for  example,  as 
"Lasters  are  requested  to  keep 
away  from  S.")  as  a  means  of 
threats  and  intimidation  to  prevent 
persons  from  entering  into  or  con- 
tinuing in  the  employment  of  the 
plaintiffs,  as  being  illegal  at  com- 
mon law  and  by  statute.  In  Re 
Wabash  R.  Co.,  24  Fed.  217  (G.  C. 
Mo.,  1886),  it  was  held  illegal  to 
send  to  employees  of  a  railroad  the 
following  notice  signed  "Chairman": 
''You  are  requested  to  stay  away 
from  the  shop  until  the  present  diffi- 
culty is  settled.  Your  compliance 
with  this  will  command  the  protec- 
tion of  the  Wabash  employees.  But 
in  no  case  are  you  to  consider  this 
an  intimidation."  See  U.  S.  y. 
Kane,  23  Fed.  748  (C.  C.  Colo., 
1886).  In  Wick  China  Ck).  v.  Brown, 
164  Pa.  St.  449;  80  Atl.  261  (1894), 
an  injunction  was  issued  against 
striking  employees  who  conspired  to 
prevent  the  plaintiff  from  employ- 
ing workmen  other  than  those  sug- 


gested by  the  defendants,  and  en- 
deavored to  accomplish  their  pur- 
pose ''by  threats,  menaces,  intimi- 
dations, and  opprobious  epithets  ad- 
dressed to  plaintiff  company's  offi- 
cers and  workmen,  and  by  gathering 
in  crowds  about  the  company's  place 
of  business  and  at  the  boarding 
places  of  their  workmen,  and  by 
following  said  workmen  to  and  from 
their  work,  stopping  them  on  the 
highways,  interfering  with  them  in 
their  work,  and  by  holding  them 
up  to  ridicule  and  contempt  of  by- 
standers." Very  similar  was  Mur- 
dock  V.  Walker,  162  Pa.  St.  696; 
26  Atl.  492;  34  Am.  St  Rep.  678 
(1893).  See  also  Newman  v.  Com- 
monwealth, 6  Centr.  Rep.  497 
(Supm.  Ct.  Pa.,  1886).  In  Mack- 
aU  V.  Ratchford,  82  Fed.  41  (C.  C. 
W.  Va.,  1897),  an  injunction  against 
menaces,  threats  or  intimidation  by 
striking  miners,  to  prevent  the  em- 
ployees of  the  mines  from  going  to 
or  from  the  same,  or  from  engaging 
in  their  usual  business  of  mining, 
was  held  violated  by  their  marching 
in  a  body  over  two  hundred  strong 
in  the  early  hours  of  the  morning 
before  daylight,  halting  in  front  of 
the  mine  opening,  and  taking  posi- 
tion on  each  side  of  the  public  high- 
way for  a  distance  of  at  least  a 
quarter  of  a  mile,  at  the  exact  places 
where  the  miners  were  in  the  habit 
of  crossing  that  highway  for  the 
purpose  of  going  from  their  homes 
to  their  work.  In  Cook  v.  Dolan, 
19  Pa.  Co.  Ct  401,  408  (1897),  acts 
of  striking  miners  thus  character- 
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§  81.  Threat  or  annonnoement  of  intentioiiy  as  incident  to 
strike. — ^What  has  already  been  said  with  reference  to  a  threat 
or  announcement  of  intention  as  incident  to  a  boycott,  may  be 
applied  to  a  strike,^^  and  it  may  be  stated  that,  though  by  way 
of  incident  to  a  strike,  it  is  not  unlawful  to  announce  one's  in- 
tention (or  threaten)  to  do  a  lawful  act,  though  such  announce- 
ment produce  injury  or  fear  of  injury.^' 


ized  were  held  to  be  ooereion:  '^t 
certainly  cannot  be  claimed  that 
calling  a  working  miner  a  'scab/  a 
'blackleg/  a  'black-Bheep/  a  'black- 
ly 0  b  /  and  threatening 
him  that  if  he  did  not  come  out 
now  that  armed  men  would  be  sent 
for,  and  threatening  that  personal 
violence,  ^knocking  off  his  ears/ 
would  be  resorted  to  if  he  went  to 
work,  is  legitimate  persuasion."  So 
of  the  conduct  of  'three  or  four 
hundred  men  marching  under  the 
plaintiffs'  (employers')  tramway, 
and  close  to  their  pit  mouth,  and 
miners'  houses,  aU  armed  with  a 
walking  stick,  singing  'Well  hang 
"blacklegs"  on  a  sour  apple  tree.'" 
In  Gimiberland  Glass  Manuf.  Co.  v. 
Glass  Bottle  Blowers'  JUsoc.,  69  N. 
J.  Eq.  49;  46  Atl.  208  (1899),  an 
injunction  was  granted  against  acts 
of  striking  employees,  thus  charac- 
terized: "It  goes  without  saying 
that  the  bombardment  of  complain- 
ant's fences  and  the  boarding  house 
(i.  e.,  where  were  lodged  employees 
replacing  those  striking),  the  at- 
tack upon  incoming  trains  carrying 
employees,  and  the  physical  inter- 
ference with  or  interception  of  work- 
men were  illegal  acts.  So,  too,  I 
think,  was  the  gathering  of  large 
crowds  of  workmen  about  the  rail- 
road station  to  assist  in  the  inter- 
ception of  workmen.  The  actual 
outcome  of  such  a  crowd  was  seen 
at  each   arriyal. '    The  newcomers 


were  surrounded,  and  jostled  and 
pushed  along,  until  they  were  land- 
ed in  the  headquarters  of  the  strik- 
ers. It  is  almost  a  physical  im- 
possibility^ for  the  workmen  to  move 
otherwise  than  according  to  the  will 
of  the  crowd,  however  much  they 
may  wish  to  do  so." 

See  also  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich. 
497,  615;  77  N.  W.  18,  20;  42  L. 
R.  A.  407,  414;  74  Am.  St  Rep. 
421    (1898). 

In  Rogers  v.  Evarts,  17  N.  Y. 
Suppl.  264  (Supm.  Ct,  Sp.  T., 
1891),  it  was  held  not  unlawful  for 
striking  employees  to  post  the  names 
of  those  contributing  and  those  not 
contributing  funds  for  the  support 
of  the  strike. 

See  generally,  as  to  acts  produc- 
ing fear  of  violence,  §  4 ;  as  to  rem- 
edy by  injunction  and  otherwise,  a 


i«Thus,  it  was  said  in  State  v. 
Stewart,  59  Vt.  273,  289;  9  Atl. 
559,  668;  69  Am.  Rep.  710,  716 
(1887),  with  reference  to  striking 
employees:  "The  anathemas  of  a 
secret  organization  of  men  combined 
for  the  purpose  of  controlling  the 
industry  of  others,  by  a  species  of 
intimidation  that  works  upon  the 
mind,  rather  than  the  body,  are 
quite  as  dangerous,  and  generally 
altogether  more  effective,  than  acta 
of  actual  violence." 

IS  See  decisions  cited  under  §  6. 
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§  82.  Strike  as  indnced  by  acts  of  violenoe  or  acts  prodnoing 
fear  of  Yiolence,  or  by  annonncement  of  intentioii  to  do  lawful 
act, — ^According  to  what  we  have  seen  to  be  the  accepted  doo- 
triney^^  that  it  is  unlawful  to  induce  another  to  quit  his  employ- 
ment, it  follows  that,  so  far,  at  least,  as  civil  liability  is  con- 
cerned, the  means  of  inducement  are  immaterial,  that  is  to 
say,  it  is  immaterial  that  a  strike  was  induced  by  acts  of  vio- 
lence or  by  acts  producing  a  fear  of  violence,  or  by  announce- 
ment of  intention  to  do  a  lawful  act,  thus  in  enforcing 
regulations  of  a  trade  union  as  an  inducement  to  strike  or  by 
way  of  penalty  for  refusal  to  strike.  But  the  disposition  al- 
ready noticed  to  question  or  repudiate  such  doctrine  ^"^  seems  to 
have  resulted  in,  or  to  be  accompanied  with  a  disposition  to  base 
the  illegality  of  inducing  to  quit  employment  not  so  much  on 
the  bald  act  of  inducing,  as  on  accompanymg  acts  of  the  kind 
just  specified.^® 


In  Plant  v.  Woods,  176  Mass.  492, 
496;  67  N.  £.  1011,  1013;  51  L.  R. 
A.  339,  342;  79  Am.  St.  Bep.  330 
(1900),  a  case  of  inducing  the  dis- 
charge of  employees,  where  an  in- 
junction was  allowed  against  intimi- 
dating the  employer  by  threats  of 
''loss  or  trouble  in  business,"  it  was 
said  of  a  "threat  to  strike,  taken 
in  connection  with  the  intimation 
that  the  employer  may  'expect  trou- 
ble in  his  business'":  "It  means 
more  than  that  the  strikers  will 
cease  to  work.  That  is  only  the 
preliminary  skirmish.  It  means 
that  those  who  have  ceased  to  work 
wiU  by  strong,  persistent  and  or- 
ganized persuasion  and  social  pres- 
sure of  every  description,  do  all  they 
can  to  prevent  the  employer  from 
procuring  workmen  to  take  their 
places.  It  means  much  more.  It 
means  that,  if  these  peaceful  meas- 
ures fail,  the  employer  may  rea- 
sonably expect  that  unlawful  phys- 
ical injury  may  be  done  to  his  prop- 


erty; that  attempts  in  all  the  ways 
practiced  by  organized  labor  will 
be  made  to  injure  him  in  his  busi- 
ness, even  to  his  ruin  if  possible; 
and  that  by  the  use  of  vile  and 
opprobrious  epithets  and  other  an- 
noying conduct,  and  actual  and 
threatened  personal  violence,  at- 
tempts wiU  be  made  to  intimidate 
those  who  enter  or  desire  to  enter 
his  employ;  and  that  whether  or 
not  all  this  be  done  by  the  strik- 
ers or  only  by  their  sympathizers, 
or  with  the  open  sanction  and  ap- 
proval of  the  former,  he  will  have 
no  help  from  them  in  his  efforts  to 
protect  himself." 
le  See  §  65. 

17  See  §  65. 

18  Thus,  in  Longshore  Printing  Co. 
V.  Howell,  26  Or^.  527,  544;  38 
Pac.  547,  552;  28  L.  R.  A.  464,  473; 
46  Am.  St.  Rep.  640  (1894),  the 
doctrine  in  question  was  ignored  and 
the  decision  made  to  turn  on  the 
legality  of  the  aocompanying  acts. 
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§  83.    Threat  or  annonnoement  of  intention  to  strike.-^A 

strike  not  being  illegal,  neither  is  a  mere  announcement  of  in- 


That  is  to  B&y,  the  Oregon  statute 
making  it  a  misdemeanor  to  **hj 
force,  threats  or  intimidatiotif  pre- 
vent  or   endeavor   to   prevent   anj 
person  employed  by  another,  from 
continuing  or  performing  his  work, 
or   from  accepting  any  new  work 
or  employment,"  was  held  to  have 
no  application  to  a  case  of  officers 
of  a  labor  union  entering  upon  an 
employer's   premises,   and   ordering 
members  of  the  union  then  at  work 
under    contract   with    it,    to    cease 
work  ''under  penalty  of  being  dealt 
with  according  to  the  laws  and  reg- 
ulations  of   said    union,"   or   to   a 
resolution   of   such   union  ordering 
all  union  men  working  for  such  em- 
ployer to  cease  working  for  it.    The 
court  said   (26  Oreg.  546;   38  Pac 
553;  28  L.  R.  A.  473):     ''No  in- 
timidation is  specifically  alleged  or 
shown,   unless   it   can   be   inferred 
that,  by  a  refusal  to  quit,  the  mem- 
bers  of   the   union   would    subject 
themselves  to  the  charge  of  insub- 
ordination to  the  order,  and  it  does 
not  appear  that  there  was  sufficient 
odium  attached  to  this,  to  put  the 
members   in  fear,  or  that  compli- 
ance with  the  order  and  resolution 
was  induced  thereby."    So  held,  not- 
withstanding allegations  in  the  com- 
plaint here  held  bad  on  demurrer, 
that  by  the  first  order  the  employees 
'^ere    intimidated   and    infiuenoed 
and  without  delay  immediately  obey- 
ed''; that,  "being  intimidated,"  they 
obeyed  the  second  order,  and  "ceased 
to  fulfill  their  contracts  with  plain- 
tiff."  Furthermore,  the  rules  of  the 
union   provided   for   suspension   or 
expulsion  for  failure  to  comply  with 
such    an   order.    So,   too,   statutes 
making  it  a  misdemeanor  to  "wil- 


fully and   wrongfully  commit  any 
act  which  grossly  injures  the  prop- 
erty of  another,"  or  to  "either  ver- 
bally, or  by  any  written  or  printed 
communication,  threaten  any  injury 
to  the  person  or  property  of  another 
•    •    •    with  intent  thereby  to  ex- 
tort  any   pecimiary   advantage   or 
property  from  such  other,  or  with 
intent  to  compel  such  other  to  do 
any  act  against  his  will,"  were  held 
to  have  no  application.      In  Tem- 
perton  v.  Bussell,  1  Q.  B.  D.  (1803) 
715,  726,  where  an  action  against 
members   of  a  joint  committee  of 
labor  unions,  for  inducing  breaking 
of  a  contract  with  the  plaintiff,  was 
sustained,  the  action  of  the  com- 
mittee in  notifying  members  of  the 
union  to   withdraw   from   the   em- 
ployment of  the  person  with  whom 
the  plaintiff  had  contracted,  was  de- 
clared   illegal.       The    court    said: 
"These  men  had  bound  themselves 
to  obey;  and  they  knew  that  they 
had  done  so,  and  that  if  they  did 
not  obey,  they  would  be  fined  or  ex- 
pelled fr9m  the  union  to  which  they 
belonged."    In  Coons  v.  Chrystie,  24 
Misc.    206;    53    N.   Y.    Suppl.    668 
(Supm.   Ct.,  Sp.  T.,   1808),  where 
an   injunction   against  calling  out 
employees  was  granted  in  a  case 
where   there   was    no    evidence   of 
violence,  or  threat  of  violence,  save 
as  might  be  inferred  from  the  mere 
act  of  caUing  out,  the  court  said: 
"If,  at  the  mere  nod  or  word  of 
the  latter,  the  plaintiff's  workmen 
were   led   immediately  to  abandon 
employment  which  they  had   been 
well  content  to  accept,  and  which, 
but  for  the  'walking  delegate's'  ap- 
pearance upon  the  scene,  they  were 
just  as  content  to  retain,  the  infer- 
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tention  to  strike/^  though,  as  in  case  of  a  boycott,^®  in  some  in- 
stances this  point  seems  to  have  been  disregarded.^^ 

§  84.  Seilnition  of  picketing.— The  legality  of  what  has 
been  termed  '^picketing"  on  the  part  of  striking  employees  has 
frequently  been  presented  for  judicial  consideration.  Inher- 
ently the  act  of  picketing  seems  to  involve  nothing  more  than 


race  ifl  irresistible  that  they  were 
eoeroed  hj  the  anticipation  of  some 
recognized  penalty,  and  the  absence 
of  threats  at  the  moment  would 
signify  merely  that  threats  were 
gratuitous  and  unnecessary." 

As  to  coercion  inyolved  in  calling 
out  or  threatening  to  call  out  mem- 
ber of  a  labor  union,  see  also  Quinn 
y.  Leathem,  App.  Cas.  (1901)  495, 
63S. 

^•See  Longshore  Printing  Ck>.  v. 
Howell,  26  Oreg.  627,  543;  38 
Pac.  547,  552;  28  L.  R.  A.  464, 
472;  46  Am.  St  Rep.  640  (1S94). 
In  Commonwealth  v.  Sheriff,  15 
Phila.  (Pa.)  393  (1881),  the  prohi- 
bition of  the  Pennsylvania  statute 
of  1876  against  hindering  persons 
from  laboring,  by  "the  use  of  force, 
threat,  or  menace  of  harm  to  per- 
sons or  property ,**  was  held  not  to 
cover  the  case  of  persons  who,  on 
behalf  of  a  labor  organization,  de- 
manded of  employers  an  increase  of 
wages  of  certain  employees,  and 
notified  them  that  a  refusal  would 
result  in  a  strike  of  themselves,  fol- 
lowed by  notifying  such  employees 
that  a  strike  was  ordered.  Ck>m- 
pare  with  People  v.  Barondess,  133 
N.  T.  649;  31  N.  £.  240  (1892;  see 
§66). 

By-  the  English  Conspiracy  and 
Protection  of  Property  Act  of  1875, 
it  is  forbidden  to  "wrongfully  and 
without  legal  authority"  do  any  of 
certain  specified  acts,  "with  a  view 
to  compel  any  other  person  to  ab- 


stain from  doing  or  to  do  any  act 
which  such  other  person  has  a  legal 
right  to  do  or  abstain  from  doing." 
One  such  class  is  "using  violence 
to,  or  intimidating,  such  other  per- 
son or  his  wife  or  children,  or  in- 
juring his  property."    Held  in  Gib- 
son V.  Lawson,  2  Q.  B.  D.  (1891) 
557,  not  to  apply  to  the  action  of  a 
member  of  a  labor  union,  in  an- 
noimcing  to  the  complainant's  em- 
ployer that  the  union  had  resolved 
to   strike   unless   the    complainant 
joined  the  union.   There  was  no  vio- 
lence or  threat  of  violence  to  his 
person  or  property,  but  merely  fear 
of  loss  of  employment,  produced  by 
the  action  of  the  union.     It  seems 
that  "intimidation,"  as  the  word  is 
here  used,  is  limited  to  "such  in- 
timidation as  implies  a  threat  of 
personal  violence."    See  also  Curran 
V.    Treleaven,    Id.    560.      Compare 
Judge  V.  Bennett,  36  Weekly  Rep. 
103   (1887).    Under  a  former  stat- 
ute, "threats  or  intimidation"  had 
been  held  to  cover  the  case  of  an- 
nouncement of  intention  to  leave  em- 
ployment in  a  body.    Walsby  v.  An- 
ley,  3  £1.  &  £1.  516   (1861).    See 
Skinner    v.    Kitch,    2    Q.    B.    393 
(1867).    See  article  in  42  Am.  Law 
Rev.  200  (1908)  by  C.  R.  Darling. 

20  See  §  77. 

21  Such  "threats"  by  representa- 
tives of  labor  unions  were  consid- 
ered illegal  in  O'Brien  v.  People, 
216  111.  354;  75  N.  E.  108;  108  Am. 
St.  Rep.  219  (1905). 
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mere  obaervatioiiy  and  this  view  is  justified  by  the  sense  in  which 
the  word  is  used  in  relation  to  military  movements,  a  picket  be- 
ing defined  as  ^^a  guard  posted  in  front  of  an  army  to  give  notice 
of  the  approach  of  the  enemy."  ^^  So  in  its  application  to 
striking  employees  picketing  is  defined  as  (placing)  ^^relays  of 
guards  in  front  of  a  factory  or  the  place  of  business  of  the  em- 
ployer, for  the  purpose  of  watching  who  should  enter  or  leave  the 
same/'  ^*  or  as  "simply  the  active  watch  by  workmen  belonging 
to  those  lodges  or  associations  or  unions,  of  others,  so  that  they 
may  know  what  is  going  on  and  what  is  done,"  ^  or  as  "the 
establishment  and  maintenance  of  an  organized  espionage  upon 
the  works,  and  upon  those  going  to  and  from  them."  ^ 

§  85.  Picketing  whether  illcgaL-r-It  is  difficult  to  see  any 
illegality  in  picketing  as  just  defined,  and  the  weight  of  author- 
ity seems  to  be  to  the  effect  that  it  is  not  illegaL^®     Yet  there 


2«  Century  Dictionary. 

ss  Cumberland  Glass  Manuf.  Co.  v. 
Glass  Bottle  Blowers'  Assoc.,  59  N. 
J.  £q.  49;  46  Atl.  208  (1899).  See 
Mills  ▼.  U.  S.  PrinUng  Co.,  99 
App.  D.  605,  609;  91  N.  Y.  Suppl. 
185,  187  (1904);  Pope  Motor  Car 
Co.  ▼.  Keegan,  150  Fed.  148  (C.  C. 
Ohio,  1906). 

In  Atkins  y.  Fletcher  Co.,  65  N. 
J.  £q.  658;  55  Atl.  1074  (1903), 
striking  employees  were  refused  an 
injunction  against  interference  with 
pickets  maintained  by  them  near 
the  premises  of  the  employer. 

s^Winslow  Y.  Building  Trades 
Council  (Case  &  Comment,  Aug., 
1899),  cited* in  Cumberland  Glass 
Manuf.  0>.  y.  Glass  Bottle  Blowers' 
Assoc.,  supra. 

tsOtis  Steel  Ck>.  y.  Local  Union, 
110  Fed.  698  (C.  C.  Ohio,  1901). 
See  also  definitions  in  Reg.  y.  Hib- 
bert,  13  Cox  C.  C  82  (1875).  As 
to  "watching"  and  '^besetting"  un- 
der English  statute,  see  Reg.  y. 
Bauld,  Id.  282  (1876). 


S0  For  instances  of  injunctions  re> 
fused  against  picketing,  unaccom- 
panied with  Yiolenoe  or  threats  of 
Yiolenoe,  see  Iron  Molders'  Union  y. 
AllisChalmers  Co.,  166  Fed.  45  (C. 
C.  A.,  7th  C.«  1908) ;  see  preYious 
decision  in  Allis-Cnalmers  Co.  y. 
Iron  Molders'  Union,  150  Fed.  155, 
172  (C.  C.  Wis.,  1906) ;  Jones  y.  E. 
Van  Winkle  Gin  &  Machine  Works, 
62  S.  E.  236;  17  L.  R.  A.  N.  S.  848 
(Supm.  Ct.  Ga.,  1908) ;  Karges  Fur- 
niture Co.  Y.  Amalgamated  Wood- 
workers Local  Union,  165  Ind.  421 ; 
76  N.  E.  877;  2  L.  R.  A.  N.  S.  788 
(1905) ;  Mills  y.  U.  S.  Printing  Co., 
99  App.  D.  605,  609;  91  N.  Y.  Suppl. 
185,  187  (1904);  Rogers  y.  EYarU, 
17  N.  Y.  Suppl.  264  (1891);  said 
in  Mills  Y.  U.  S.  Printing  Co.  to 
haYe  been  affirmed  as  Reynolds  y. 
EYerett,  67  Hun,  294;  22  N.  Y. 
Suppl.  306  1893) ;  affirmed  in  144 
N.  Y.  189;  39  K.  E.  72  (1894); 
Krebs  y.  Rosenstein,  31  Misc.  661; 
66  N.  Y.  Suppl.  42  (1900) ;  affirmed 
in  Kerbs  y.  Rosenstein,  56  App.  D. 
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is  observable  a  tendency  to  regard  picketing  as  inhierently  ille- 
gal, such  tendency  being  perhaps  referable,  not  so  much  to  the 
view  that  the  picketing  itself  is  illegal,  as  to  the  view  that  it 
is  inseparably  associated  with  acts  that  are  indisputably  illegal. 
Thus  a  picket  has  been  defined  as  '^a  body  of  men  belonging 
to  a  trades  union  sent  to  watch  and  annoy  men  working  in  a 
shop  not  belonging  to  the  union,  or  against  which  a  strike  is  in 
progress."  ^  With  reference  to  such  definition  it  has  been 
said :  "The  word  originally  had  no  such  meaning.  This  defi- 
nition is  the  result  of  what  has  been  done  under  it,  and  the  com- 
mon application  that  has  been  made  of  it."  ^     The  view  that 


619;  67  N.  Y.  Suppl.  630  (1900); 
Levy  V.  Rosenstein,  66  N.  Y.  Suppl. 
101  (1900) ;  affirmed  in  56  App.  D. 
618;  67  N.  Y.  Suppl.  630  (1900); 
Foster  t.  Retail  Clerks'  Protective 
Assoc,  39  Misc.  48,  57;  78  N.  Y. 
Suppl.  860,  867  (Supm.  Ct.,  Sp. 
T.,  1902)  ;  Butterick  Publishing  Co. 
V.  Typographical  Union  No.  6,  60 
Misc.  1;  100  N.  Y.  Suppl.  292 
(Supm.  Ct.,  Sp.  T.,  1906);  Searle 
Manuf.  Co.  v.  Terry,  56  Misc.  265; 
106  N.  Y.  Suppl.  438  (Supm.  Ct., 
Sp.  T.,  1906) ;  Waddey  Co.  v.  Rich- 
mond Typographical  Union,  106  Va. 
188;  63  S.  E.  273;  6  L.  R.  A.  N.  S. 
792  (1906). 

See  also  Reg.  v.  Hibbert,  13  Cos 
C.  C.  82  (1875) ;  Pope  Motor  Car 
Co.  y.  Keegan,  150  Fed.  148  (C.  C. 
Ohio,  1906);  Goldfield  Consol. 
Mines  Co.  y.  Goldfield  Miners'  Un- 
ion, 159  Fed.  500,  621  (C.  C.  Nev., 
1908) ;  Christensen  y.  Kellogg 
Switchboard,  etc.,  Co.,  110  111.  App. 
61,  75  (1903) ;  Perkins  v.  Rogg,  28 
Weekly  L.  Bull.  32  (Cin.  Super.  Ct., 
1892) ;  Standard  Tube,  etc.,  Co.  v. 
International  Union  of  Bicycle 
Workers,  7  Ohio  N.  P.  87  (Lucas 
Com.  PI.,  1899). 

As  to  effect  of  in  junctional  order 
as  including  peaceful  picketing,  see 


Vilter  Manuf.  Co.  y.  Humphrey,  132 
Wis.  587;  112  N.  W.  1095;  13 
L.  R.  A.  N.  S.  591  (1907). 

In  City  of  St.  Louis  y.  Gloner, 
210  Mo.  502;  109  S.  W.  30;  15  L. 
R.  A.  N.  S.  973  (1908),  a  munici- 
pal ordinance  declaring  it  a  mis- 
demeanor to  "lounge,  stand  or  loaf 
around  or  about  or  at  street  comers 
or  other  public  places"  was  held  in- 
yalid  as  applied  to  mere  picketing. 

For  prohibition  in  Colo.  R.  S. 
(1908),  §  398  of  "picketing"  and 
"patrolling,"  see  §  25. 

See,  on  the  general  subject,  arti- 
cles in  40  Am.  Law  Rev.  196  (1906) 
by  J.  W.  Bryan;  18  Harv.  Law  Rev. 
423   (1905)  by  E.  W.  Huflfcut. 

27  Century  Dictionary. 

28  Beck  V.  Railway  Teamsters' 
Protective  Union,  118  Mich.  497, 
620;  77  N.  W.  13,  22;  42  L.  R.  A. 
407,  416;  74  Am.  St.  Rep.  421 
(1898),  where,  in  allowing  an  in- 
junction against  acts  of  members  of 
labor  unions  to  include  "picketing," 
it  was  said:  "To  picket  complain- 
ants' premises  in  order  to  intercept 
their  teamsters  or  persons  going 
there  to  trade,  is  unlawful.  It  itself 
is  an  act  of  intimidation,  and  an 
unwarrantable  interference  with  the 
right  of  free  trade.    The  highways 


174 


ACTS   OF   VIOLENCE. 


picketing  is  inherently  illegal  has  been  thus  expressed:  'The 
very  fact  of  establishing  a  picket  line  is  evidence  of  an  intention 
to  annoy,  embarrass  and  intimidate,  whether  physical  violence 
is  resorted  to  or  not.  •  •  •  Any  picket  line  must  result  in 
annoyance,  both  to  the  employer  and  the  workmen,  no  matter 
what  is  said  or  done,  and  to  say  that  the  court  is  to  determine 
by  the  degree  of  annoyance  whether  it  shall  be  stopped  or  not 
would  furnish  no  guide,  but  leave  the  question  to  the  individ- 
ual notions  or  bias  of  the  particular  judge."  ^  "There  is  and 
can  be  no  such  thing  as  peaceful  picketing,  any  more  than  there 
can  be  chaste  vulgarity,  or  peaceful  mobbing,  or  lawful  lynch- 
ing." ^ 

§  86.  Picketing  aocompanied  with  acts  of  violence  or  pro- 
ducing fear  of  violence. — Although,  in  the  view  already  taken, 
there  is  nothing  illegal  in  mere  picketing,  those  engaged  in 
picketing  have  frequently  as  incident  thereto  committed  un- 
doubtedly unlawful  acts  of  violence  or  producing  fear  of  vio- 
lence. As  to  acts  of  violence  little  need  be  said.  The  ques- 
tion of  principal  difficulty  is  when  the  acts  of  those  engaged 
in  picketing  are  unlawful  as  producing  a  fear  of  violence.  The 
act  of  picketing  is  commonly  not  that  of  a  mere  solitary  indi- 


and  public  streets  must  be  free  to 
all  for  the  purposes  of  trade,  com- 
merce and  labor.  The  law  protects 
the  buyer,  the  seller,  the  merchant, 
the  manufacturer  and  the  laborer  in 
the  right  to  walk  the  streets  un- 
molested. It  is  no  respecter  of  per- 
sons; and  it  makes  no  difference, 
in  effect,  whether  the  picketing  is 
done  10  or  1,000  feet  away.  It 
will  not  do  to  say  that  these  pick- 
ets are  thrown  out  for  the  purpose 
of  peaceable  argument  and  persua- 
sion. They  are  intended  to  intimi- 
date and  coerce."  Beck  v.  Railway 
Teamsters'  Protective  Union  was  ap- 
plied in  Ideal  Manuf.  Co.  v.  Lud- 
wig,  140  Mich.  133;  112  N.  W.  723; 
119  Am.  St.  Rep.  656    (1907),  in 


punishing  for  contempt  for  viola- 
tion of  injunction. 

As  to  sufficiency  of  cause  of  ac- 
tion for  picketing,  see  Crescent 
Feather  Co.  v.  United  Upholsterers' 
Union,  153  Cal.  433;  95  Pac  871 
(1908). 

29  Barnes  t.  Chicago  Typograph- 
ical Union,  232  Dl.  424;  83  N.  E. 
940;  14  L.  R.  A.  N.  S.  1018  (1908). 
Here  picketing  was  held  illegal  even 
in  absence  of  violence  or  threats  of 
violence. 

80  Atchison,  T.  &  S.  F.  Rv.  Co.  v. 
Gee,  139  Fed.  582  (C.  C.  Iowa, 
1905).  This  language  was  approved 
and  applied  in  George  Jonas  Glass 
Co.  V.  Glass  Bottle  Blowers'  Assoc., 
66  Atl.  953    (a.  Ch.  N.  J.,  1907). 
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vidualy  but  of,  it  may  be,  fifty,  or  a  hundred,  or  hundreds  of 
striking  employees.  And,  not  to  speak  of  open  threats,  when 
the  words  and  tones  and  gestures  of  those  picketing  evince  an 
inclination  toward  acts  of  violence,  there  seems  to  be  a  reason- 
able basis  for  the  doctrine  that  accords  with  the  weight  of  au- 
thority, namely,  that  picketing  under  such  conditions  is  unlaw- 
ful, or,  perhaps  to  speak  more  accurately,  the  acts  incident  to 
the  act  of  picketing  are  under  such  conditions  unlawful.  It  is 
obviously  difficult,  if  not  impossible,  to  draw  a  sharp  line  of 
distinction  between  such  incident  acts  as  are,  and  such  as  are 
not,  unlawful.  Thus  it  has  been  said:  'The  decision  of  the 
question,  I  think,  must  depend  upon  the  circumstances  sur- 
rounding each  case.  There  must  be  taken  into  account  the 
size  of  the  guard,  the  extent  of  their  occupation  of  the  street, 
and  what  they  say  and  do.  Taking  every  circumstance  into  ac- 
count, if  it  appears  that  the  purpose  of  the  picketing  is  to  inter- 
fere with  those  passing  into  or  out  of  the  works,  or  those  wish- 
ing to  pass  into  the  works,  by  other  than  persuasive  means,  it  is 
illegal  If  the  design  of  the  picketing  is  to  see  who  can  be  the 
subject  of  persuasive  inducements  such  picketing  is  legal.''  *^ 


ti  Cumberland  Glass  Manuf.  Co. 
y.  Glass  Bottle  Blowers'  Assoc.,  69 
N.  J.  £q.  49;  46  Atl.  208  (1899). 
An  injunction  was  here  allowed  un- 
der conditions  thus  described :  "The 
crowds  spoken  of  as  'guards,'  judged 
by  their  size  and  acts,  were  designed 
for  coercive,  as  well  as  persuasive, 
purposes.  Conceding  that  a  num- 
ber of  strikers  could  remain  in  the 
vicinity  of  the  factory  yard  to  see 
what  was  going  on,  yet  when  the 
number  became  a  crowd,  and  when 
the  acts  of  the  crowd  expanded  into 
occasional  attacks  upon  property 
and  abusive  language  towards  em- 
ployees, and  interference  with  those 
seeking  to  enter  the  yard,  the  'guard' 
became  a  coercive  instrument.  A 
permanent  guard  in  a  public  street 
in  front  of  citizens'  houses  or  fac- 


tories is  in  itself  a  nuisance."  See 
R^.  V.  Druitt,  10  Cox  C.  C.  692, 
602  (1867);  Reg.  v.  Shepherd,  11 
Id.  325  (1869);  Reg.  v.  Hibbert, 
13  Id.  82  (1876);  Mills  v.  U.  S. 
Printing  Co.,  99  App.  D.  606,  609; 
91  N.  Y.  Suppl.  186,  187  (1904). 

For  instances  of  injunctions  al- 
lowed under  similar  conditions,  see 
American  Steel  &  Wire  Co.  v.  Wire 
Drawers',  etc..  Unions,  90  Fed.  608 
(C.  C.  Ohio,  1898);  Otis  Steel  Co. 
v.. Local  Union,  110  Fed.  698  (C.  C. 
Ohio,  1901);  Southern  Ry.  Co.  v. 
Machinists'  Local  Union,  111  Fed. 
49  (C.  C.  Tenn.,  1901) ;  AUis  Chal- 
mers Co.  V.  Reliable  Lodge,  111  Fed. 
264  (C.  C.  111.,  1901) ;  Pope  Motor 
Car  Co.  V.  Keegan,  160  Fed.  148 
(C.  C.  Ohio,  1906) ;  Goldfield  Con- 
sol.  Mines  O).  v.  Goldfield  Biinen' 
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§  87.  Picketing  acoompanied  with  indudng  to  refute  to 
enter  or  oontinne  in  employment.— As  already  seen^  it  is,  accord- 
ing to  the  prevailing  doctrine,  unlawful  to  induce  an  employee 


Union,  160  Fed.  500  (G.  C.  Nev., 
1908) ;  Jones  v.  £.  Van  Winkle  Qin 
&  Machine  Works,  62  S.  E.  239;  17 
L.  R.  A.  N.  S.  848  (Supm.  Ct. 
Ga.,  1008);  Beaton  v.  Tarrant, 
102  lU.  App.  124  (1002);  Chris- 
tensen  v.  Kellogg  Switchboard, 
etc.,  Co.,  110  111.  App.  61  (1003); 
Christoisen  y.  People,  114  111.  App. 
40,  61  (1004);  Piano  &  Organ 
Workers'  Union  ▼.  Piano  &  Organ 
Supply  Co.,  124  111.  App.  353 
(1006) ;  Davis  Machine  Co.  v.  Bob- 
inson,  41  Misc.  320 ;  84  N.  Y.  Suppl. 
837  (Supm.  Ct.,  Sp.  T.,  1003) ; 
Butterick  Publishing  Co.  v.  Typo- 
graphical Union  No.  6,  50  Misc.  1; 
100  N.  T.  Suppl.  202  (Supm.  Ct., 
Sp.  T.,  1906);  N.  Y.  (Central  Iron 
Works  Co.  ▼.  Brennan,  105  N.  Y. 
Suppl.  866  (Supm.  Ct.,  Sp.  T., 
1007). 

As  to  evidence  of  violation  of  in- 
junction  in  such  case,  see  Franklin 
Union  v.  People,  220  m.  365;  77 
N.  £.  176;  4  L.  R.  A.  N.  S.  1001; 
110  Am.  St.  Rep.  248  (1006);  af- 
firming 121  lU.  App.  647  (1006).; 
AUis-Chalmers  Co.  v.  Iron  Molders' 
Union,  160  Fed.  155,  173,  170  (C. 
C.  Wis.,  1006). 

In  Otis  Steel  Co.  v.  Local  Union; 
Southern  By.  Co.  v.  Machinists'  Lo- 
cal Union;  Allis  Chalmers  Co.  v. 
Beliable  Lodge,  supra;  Union  Pac. 
R.  Co.  V.  Ruef,  120  Fed.  102,  117 
(C.  C.  Neb.,  1002),  intimidation  was 
held  evidenced  by  the  circumstance 
of  those  taking  the  places  of  the 
striking  employees  submitting  to 
continued  confinement  within  the 
works  where  they  were  employed. 
In  Otis  &teel  Co.  v.  Local  Union,  it 
was  said:  'Tersuasion  too  emphatic 


or  too  long  and  persistently  contin- 
ued may  itself  become  a  nuisance, 
and  its  use  a  form  of  unlawful  co- 
ercion." To  the  same  effect,  Union 
Pac.  R.  Co.  V.  Ruef,  supra.  See 
also  Knudsen  v.  Benn,  123  Fed.  636 
( C.  C.  Minn.,  1003 ) ;  Atchison,  T. 
&  S.  F.  By.  Co.  V.  Qee,  130  Fed. 
582;  140  Fed.  153  (C.  C.  Iowa, 
1006) ;  AUis-Chalmers  Co.  v.  Iron 
Molders'  Union,  160  Fed.  165,  181 
(C.  C.  Wis.,  1006) ;  Christensen  v. 
People,  supra;  Mills  v.  U.  S.  Print- 
ing Co.,  00  App.  D.  606,  600;  01 
N.  Y.  Suppl.  185,  187  (1004); 
Greorge  Jonas  Glass  Co.  v.  Glass 
Blowers'  Assoc,  64  N.  J.  Eq.  640; 
54  AtL  565   (1003). 

In  Union  Pac.  R.  Co.  v.  Ruef,  it 
was  said:  'Ticketing  in  proxim- 
ity to  the  shops  or  elsewhere  on  the 
streets  of  the  city,  if  in  fact  it  an- 
noys or  intimidates  the  new  employ- 
ees, is  not  allowable.  The  streets 
are  for  public  use,  and  the  new  em- 
ployee has  the  same  right,  neither 
more  nor  less,  to  go  back  and  forth, 
freely  and  without  molestation,  and 
without  being  harassed  by  so-called 
arguments  and  without  being  pick- 
eted, as  has  a  defendant  or  other 
person."  An  injunction  was  here 
allowed  because  of  the  employment 
of  methods  ''attended  with  assaults 
and  violence  and  intimidations  and 
terrorizing." 

By  §  7  of  the  English  Conspiracy 
&  Protection  of  Property  Act 
(1875),  it  is  made  unlawful  for  any 
person  "with  a  view  to  compel  any 
other  person  to  abstain  from  doing 
or  to  do  any  act  which  such  other 
person  has  a  legal  right  to  do  or 
abstain  from  doing,  wrongfully  and 
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to  quit  his  employment/^  and^  it  may  be^  to  induce  one  to  re- 
fuse to  enter  the  employment  of  another.''  Such  acts  of  in- 
ducement are  frequently  incident  to  the  act  of  picketing,  that  is 
to  say^  those  engaged  in  picketing  frequently  induce  or  seek  to 


without  l^gal  authority/'  to  "watch 
or  beset  the  house  or  other  place 
where  such  other  person  resides,  or 
works  or  carries  on  business,  or  hap- 
pens to  be,  or  the  approach  to  such 
house  or  place." 

By  §  2  of  the  Trade  Disputes 
Act  of  1906,  «it  shaU  be  lawful  for 
one  or  more  persons,  acting  on  their 
own  behalf  or  on  behalf  of  a  trade 
union  or  of  an  individual  employer 
or  firm  in  contemplation  or  further- 
ance of  a  trade  dispute,  to  attend 
at  or  near  a  house  or  place  where  a 
person  resides  or  works  or  carries 
on  business  or  happens  to  be,  if  they 
so  attend  merely  for  the  purpose  of 
peacefully  obtaining  or  communi- 
cating information,  or  of  peacefully 
persuading  any  person  to  work  or 
abstain  from  working."  See  Larkin 
Y.  Belfast  Harbour  Ck>mm'rs,  2  Irish 
Rep.  (1908)  214;  article  in  42  Am. 
Law  Rev.  200  (1908)  by  C.  R.  Dar- 
ling. 

For  decisions  under  the  act  of 
1876,  see  §  87;  also  Farmer  v.  Wil- 
son, 69  L.  J.  Q.  B.  496  (1900); 
Ward  V,  Operative  Printers*  As- 
sistants' Soc.,  22  Times  L.  R.  327 
(1906).  In  SUte  v.  Stockford,  77 
Ck)nn.  227;  68  Atl.  769;  107  Am. 
8t.  Rep.  28  (1904),  under  O.  S. 
(1902),  §  1296,  making  it  a  crim- 
inal offense  to  ''threaten  or  use  any 
means  to  intimidate  any  person  to 
compel  such  person  against  his  will 
to  do  or  abstain  from  doing  any 
act  which  such  person  has  a  legal 
right  to  do  ...  or  injure  or 
threaten  to  injure  his  property  with 
intent  to  intimidate  him,"  was  sus- 


tained a  conviction  for  the  employ- 
ment of  certain  methods  in  attempt^ 
ing  to  induce  an  employer  to  exe- 
cute an  agreement  with  members  of 
a  labor  union.  One  of  the  methods 
employed  being  picketing,  the  le- 
gality of  picketing  under  certain 
conditions  was  recognized,  but  it 
was  held  properly  charged  that  '^e 
placing  of  pickets  to  induoe  one  to 
leave  his  employer's  service  by 
threats  and  intimidation  was  un- 
lawful." 

In  Goldberg  v.  Stablemen's  Union, 
149  Cal.  429;  86  Pac  806;  8  L.  R. 
A.  N.  S.  460;  117  Am.  St.  Rep. 
145  (1906),  was  held  maintainable 
an  action  based  on  allegations  that 
"with  intent  to  threaten  and  in- 
timidate employees  and  patrons  and 
customers  of  plaintiff,"  the  defend- 
ants kept  "immediately  in  front  of 
plaintiff's  place  of  business  and 
threatened  so  to  keep  there,  repre- 
sentatives and  pickets  bearing  pla- 
cards and  transparencies"  bearing 
the  words  and  figures:  "Unfair 
firm;  reduced  wages  of  employees 
60c  per  day.  Please  dont  patron- 
ize," and  that  "by  said  means  they 
had  intimidated  patrons  and  custom- 
ers of  plaintiff  from  entering  said 
place  of  business."  The  acts  in 
question  were  said  to  be  mostly  con- 
nected with  a  boycott  of  the  plain- 
tiff's business.  For  form  of  injunc- 
tion allowed,  see  §  104. 

See  generally,  as  to  liability  for 
acts  of  violence  or  producing  fear 
of  violence,  §§  3,  4. 

ts  See  I  65. 

M  See  I  66. 
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induce  persona  to  quit  the  employment  of  the  person  against 
whom  the  strike  is  directed,  or  to  refuse  to  enter  such  employ- 
ment. It  seems  obvious,  however,  that  the  legality  of  such  acts, 
being  determined  by  the  doctrine  above  stated,  in  no  way  de- 
pends on  the  circumstance  of  their  being  incident  to  the  act  of 
picketing.** 


S4ln  VegeUhn  t.  Guntner,  167 
Mass.  92,  97 ;  44  N.  £.  1077 ;  35  L. 
R.  A.  722,  723;  67  Am.  St  Rep. 
443  (1896),  the  maintenance  of  a 
patrol  in  front  of  the  plaintiff's 
place  of  business,  for  the  purpose 
of  inducing  persons  to  leave  or  re- 
frain from  entering  his  employment, 
was  enjoined  under  the  conditions 
thus  stated:  "Following  upon  a 
strike  of  the  plaintiff's  workmen,  the 
defendants  conspired  to  prevent  him 
from  getting  workmen,  and  there- 
by to  prevent  him  from  carrying 
on  his  business,  unless  and  until 
he  should  adopt  a  certain  schedule 
of  prices.  The  means  adopted  were 
persuasion  and  social  pressure, 
threats  of  personal  injury  or  unlaw- 
ful harm  conveyed  to  persons  em- 
ployed or  seeking  employment,  and 
a  patrol  of  two  men  in  front  of  the 
plaintiff's  factory,  maintained  from 
6:30  A.  M.  until  5:30  P.  M.,  on  one 
of  the  busiest  streets  of  Boston.  The 
number  of  men  was  greater  at  times, 
and  at  times  showed  some  little  dis- 
position to  stop  the  plaintiff's  door. 
The  patrol  proper  at  times  went 
further  than  simple  advice,  not  ob- 
truded beyond  the  point  where  the 
other  person  was  willing  to  listen, 
and  it  was  found  that  the  patrol 
would  probably  be  continued  if  not 
enjoined.  There  was  also  some  evi- 
dence of  persuasion  to  break  ex- 
isting contracts."  There  were  dis- 
senting opinions  by  Field  and 
Holmes,  JJ.,  the  latter  of  which  is 


especially  instructive.  See  as  to 
reference  to  Massachusetts  and  other 
statutes  making  it  "a  criminal  of- 
fense for  one  by  intimidation  or 
force  to  prevent  or  seek  to  prevent 
a  person  from  entering  into  or  con- 
tinuing in  the  employment  of  a  per- 
son or  corporation."  So  far  as  the 
acts  here  in  question  constituted  an 
enticement  to  leave  employment,  the 
decision  that  they  were  illegal  might 
be  sustained  on  the  ground  indi- 
cated in  the  text.  See  Knudsen  v. 
Benn,  123  Fed.  636  (C.  G.  Minn., 
1903) ;  Davis  Biachine  Co.  v.  Rob- 
inson, 41  Misc.  329;  84  N.  Y.  Suppl. 
837  (Supm.  Ct.,  Sp.  T.,  1903) ;  Reg. 
y.  Hibbert,  13  Ooz  G.  C.  82  (1875) ; 
State  v.  Stockford,  77  Gonn.  227; 
58  Atl.  769;  107  Am.  St.  Rep.  28 
(1904)  ;  Allis-Ghalmers  Go.  v.  Iron 
Molders'  Union,  150  Fed.  155,  172 
(G.  G.  Wis.,  1906). 

As  to  injunction  against  '^inlaw- 
ful  persuasion,''  see  Flannery  v. 
People,  225  111.  62;  80  K.  E.  60 
(1907) ;  affirming  127  HI.  App.  526 
(1906);  Franklin  Union  v.  Peo- 
ple, 220  111.  355^  386;  77  N.  £.  176, 
187;  4  L.  R.  A.  N.  S.  1001,  1017; 
110  Am.  St.  Rep.  248  (1906) ;  af-  ' 
firming  121  111.  App.  647  (1905). 

Under  the  prohibition  of  the  Eng- 
lish Gonspiracy  and  Protection  of 
Property  Act  of  1875  (see  §  86),  an 
injunction  was  allowed  in  Lyons  v. 
Wilkins,  1  Gh.  (1896)  811,  against 
"watching  and  besetting"  the  works 
of   employers,  for   the   purpose   of 
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persuading,  or  otherwise  preventing 
persons  from  working  for  them.  So 
in  a  subsequent  decision  in  78  L.  T. 
K.  S.  618  (1898),  an  appeal  from 
which  was  dismissed  in  1  Ch. 
(1899)  256,  against  watching  or  be- 
setting the  premises  of  a  person  for 
the  purpose  of  persuading  or  other- 
wise preventing  him  from  working 
for  such  employer.  See  also  Char- 
nock  y.  Ck>urt,  2  Clh.  (1899)  36; 
Walters  ▼.  Green,  2  Ch.  (1899)  696; 
Krug  Furniture  Co.  ▼.  Berlin  Un- 
ion, 6  Ont.  Law  Rep.  463  (1903). 
That,  in  view  of  the  statute  involv- 
ed, Lyons  v.  Wilkins  "is  not  a  prece- 
dent in  this  country,"  see  Allis- 
Chalmers  Co.  v.  Iron  Molders'  Un- 
ion, 150  Fed.  155,  181  (C.  C.  Wis., 
1906). 


By  Ala.  Crim.  CMe  (1907),  § 
6395,  it  is  made  a  criminal  act  to 
"go  near  to  or  loiter  about  the  prem- 
ises or  place  of  business  of  any  per- 
son, firm  or  corporation  engaged  in 
a  lawful  business,  for  the  purpose  of 
influencing  or  inducing  others  not  to 
trade  with,  buy  from,  sell  to,  or 
have  business  dealings  with  such 
person,  firm  or  corporation,  or  to 
picket  the  works  or  place  of  busi- 
ness of  such  other  person,  firm  or 
corporation,  for  the  purpose  of  in- 
terfering with  or  injuring  any  law- 
ful business  or  enterprise."  But 
"nothing  herein  shall  prevent  any 
person  from  soliciting  trade  or  busi- 
ness for  a  competitive  business." 
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88.  Civil  action  at  law. 

89.  Indictment. 

90.  Injunction. 

91.  Injunction  against  act  punishable  as  crime 

92.  Injunction  against  use  of  words. 

93.  Injunction  against  libel. 

94.  Words  producing  injury  or  fear  of  injury,  and  libelous  words. 

95.  Injunction  against  boycott. 

96.  Injunction  against  inducing  breach  of  contract. 

97.  Injunction  against  quitting  employment. 

98.  Injunction  against  strike. 

99.  Injunction  against  inducing  to  quit  employment. 

100.  Injunction  against  inducing  not  to  enter  employment. 

101.  Injunction  against  preventing  from  securing  or  continuing  in  em* 

ploymeni. 

102.  Injunction  against  interference  with  receiver. 

103.  Injunction  against  unlawful  acts  of  striking  employees  or  those 

in  sympathy  with  them. 

104.  Injunction  against  picketing  or  acts  incident  thereto. 
106.  Injunction  against  blacklisting. 


§  88.  Civil  aotion  at  law. — Generally  Bpeaking,  for  any  of 
the  injuries  thus  far  discussed^  an  action  at  law  for  damages 
is  an  available  remedy.^ 

§  89.     Indictiacnt. — Sometimes,  as  in  case  of  murder,  rob- 

iThufl,    for    so-called   injury    to      C,  1897),  was  applied  the  rule  that. 


business,  see  §  7.  So  for  discharge 
from  employment.  Miller  v.  War- 
ner, 42  App.  D.  208;  69  N.  Y. 
Suppl.  956   (1899). 

See  article  in  34  Am.  Law  Reg* 
A  ReF.  102  (1895)  by  8.  B.  SUn- 
ton,  on  "Mandamus  as  a  Means  of 
Settling  Strikes.'' 

In  Hopkins  v..  Oxley  Stave  Co., 
88  Fed.  912;  26  C.  C.  A.  99   (8th 


where  the  cause  of  action  arises  e» 
delieio,  the  injured  party  may  sue 
either  one  or  more  of  the  joint 
wrongdoers.  To  like  effect  Rocky 
Mountain  BeU  TeL  Co.  y.  Montana 
Federation  of  Labor,  156  Fed.  809 
(C.  C.  Mont.,  1907). 

As  to  sufficiency  of  pleading,  see 
Dayitt  ▼.  American  Bidcers'  UnioSy 
124  CaL  09;  56  Pao.  775  (1809). 
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bery  or  violent  assault,  the  remedy  by  indictment  exists,  either 
concurrently  or  exclusively.^  So,  too,  in  case  of  conspiracy.^ 
§  90.  Injunotioii. — ^The  questions  of  greatest  difficulty  that 
arise  with  reference  to  the  application  of  remedies  for  such 
injuries  are  as  to  the  availability  of  the  remedy  by  injunction 
in  particular  cases.  The  circumstance  that  the  injuries  in 
question  are  frequently  the  acts  of  considerable  numbers  of  per- 
sons, and  cover  a  considerable  extent  of  territory,  besides  being 
frequently  repeated,  has  within  a  comparatively  recent  period  * 
led  to  the  extensive  use  of  injunctions  in  the  case  of  strikes 
and  boycotts,  and  acts  accompanying  the  same.  The  rules  ap- 
plicable to  injunctions  generally  are  applicable  here.^     The  free 


As  to  liabiUty  for  aiding  and 
abetting  overt  aets  of  others,  see 
George  Jonas  Glass  Co.  ▼.  Glass  Bot- 
tle Blowers'  Assoc.,  66  Atl.  953  (Ct. 
Ch.  N.  J.,  1907). 

2  For  statutes  imposing  criminal 
liability  for  acts  of  yiolence  or  pro- 
ducing fear  of  violence,  see  §§  3,  4. 

«  See  §  13. 

«In  Ck>n8olidated  Steel  &  Wire 
Ck>.  V.  Murray,  80  Fed.  811,  827  (C. 
C.  Ohio,  1897),  it  was  said,  citing 
Stimson's  hand-book  of  the  "Labor 
Law  of  the  United  States,"  that  the 
remedy  by  injunction,  as  applied  to 
labor  disputes,  is  traced  back  to 
Springhead  Spinning  Go.  ▼.  Riley, 
6  L.  R.  Eq.  Gas.  551  (1868).  See 
also  U.  S.  ▼.  Sweeney,  95  Fed.  434, 
447  (G.  G.  Ark.,  1899).  And  in  so 
recent  a  decision  as  Mayer  v.  Jour- 
neymen Stonecutters'  Assoc,  47  N. 
J.  Eq.  619,  527;  20  AU.  492,  495 
(1890),  it  was  said  with  reference 
to  ''the  effort  to  control  employment 
and  wages,  by  labor  organizations," 
that  "the  industry,  research  and 
learning  of  the  distinguished  coun- 
sel of  the  complainants  has  fur- 
nished but  one  reported  case  where 
a  court  of  equity  has  interfered  to 


prevent  or  control  the  action  of  such 
organizations.  All  of  the  reported 
cases  save  three,  referred  to  by  coun- 
sel, were  proceediiigs  of  a  criminal 
nature,  either  by  information  or  in- 
dictment" Bearing  in  mind  that 
the  word  "boycott"  was  not  used  in 
any  American  dedsion  prior  to  1887 
(see  §  24),  there  seems  to  be  but  a 
limited  scope  for  the  application  of 
the  following  statement  in  Gasey  v. 
Gincinnati  Typographical  Union,  45 
Fed.  135,  143;  12  L.  R.  A.  193,  199 
(G.  G.  Ohio,  1891) :  ''No  case  has 
been  cited  where,  upon  a  proper 
showing  of  facts,  an  unsuccessful 
appeal  has  been  made  to  a  court 
of  chancery  to  restrain  a  boycott." 

8  For  prohibition  of  injunctions 
in  case  of  trade  disputes,  see  Okla. 
L.    1907,  c  53,  art  2,  §  2. 

As  to  the  existence  of  the  remedy 
being  based  on  the  general  ground 
of  the  inadequacy  of  other  reme- 
dies, see  Proctor  &  Gollier  Go.  ▼. 
Mahin,  93  Fed.  875  (G.  G.  lU., 
1899) ;  Southern  Ry.  Go.  ▼.  Machin- 
ists' Local  Union,  111  Fed.  49,  52 
(G.  G.  Tenn.,  1901) ;  Boyer  ▼.  West- 
em  Union  Tel.  Go.,  124  Fed.  246 
(G.  0.  Mo,  1908) ;  Miller  ▼.  War- 
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application  of  this  remedy  to  labor  disputes,  producing  what 
has  been  characterized  as  ^^govemment  by  injunction/'  has  been 


ner,  42  App.  D.  208;  59  N.  Y. 
8uppl.  956  (1899);  Atkins  v. 
Fletcher  Co.,  65  N.  J.  Eq.  658;  66 
Atl.  1074  (1903) ;  Pidcett  v.  Walsh, 
192  Mass.  572,  589;  78  N.  £.  753, 
760;  6  L.  R.  A.  N.  S.  1067,  1081; 
116  Am.  St.  Rep.  272  (1906). 

As  to  requisites  of  oomplaint,  see 
Badger  firass.  Manuf.  Go.  y.  Daly, 

119  N.  W.  328  (Supm.  Ct.  Wis., 
1909). 

As  to  necessity  that  applicant 
come  into  court  with  dean  hands, 
see  Brown  v*  Jacobs  Pharmacy  Co., 
115  Ga.  429,  452;  41  S.  £.  553,  563; 
57  L.  R.  A.  547,  558;  90  Am.  St. 
Rep.  126   (1902). 

In  Union  Pac  R.  Co.  v.  Ruef, 

120  Fed.  102,  116  (C.  C.  Neb., 
1902),  was  deprecated  the  practice 
of  allowing  an  injunction  against 
those  as  to  whom  ''the  evidence  is 
meager  or  wholly  lacking." 

As  to  application  of  injunction 
to  one  not  party,  see  Employers' 
Teaming  Co.  v.  Teamsters'  Joint 
Council,  141  Fed.  679  (C.  C.  111., 
1905) ;  reversed  in  Garrigan  v.  U. 
S.,  163  Fed.  16  (C.  C.  A.,  7th 
C,  1908);  Huttig  Sash  ^  Door 
Co.  V.  Fuelle,  143  Fed.  363  (C. 
C.  Mo.,  1906) ;  Pope  Motor  Car 
Co.  V.  Keegan,  150  Fed.  148  (C. 
C.  Ohio,  1906);  AUis-Chahners 
Co.  V.  Iron  Molders'  Union,  150 
Fed.  155,  184  (C.  C.  Wis.,  1906); 
Christensen  v.  People,  114  111.  App. 
40,  59  (1904);  affirmed  as  O'Brien 
V.  People,  216  111.  354;  75  N.  E. 
108;  108  Am.  St.  Rep.  219  (1905) ; 
Anderson  v.  Indianapolis  Drop 
Forging  Co.,  34  Ind.  App.  100;  72 
N.  E.  277  (1904);  People  ex  rel. 
Steams  v.  Marr,  infra. 

Compare  American  Steel  &  Wire 


Co.  V.  Wire  Drawers',  etc..  Unions, 
90  Fed.  598,  604  (C.  C.  Ohio, 
1898),  discussing  effect  of  Oxley 
Stave  Co.  v.  Coopers'  International 
Union,  72  Fed.  695  (C.  C  Kan., 
1896). 

In  Ideal  Manuf.  Co.  v.  Wayne 
Circuit  Judge,  139  Mich.  02;  102 
N.  W.  372  (1905),  where  an  em- 
ployer sought  relief  against  unlaw- 
ful acts  of  members  of  a  labor  ^- 
ion,  it  was  held  improper  to  re- 
fuse a  preliminary  injunction  un- 
til the  defendants  had  been  brought 
in  on  an  order  to  show  cause.  Man- 
damus was  allowed  requiring  such 
an  injunction  to  be  issued. 

An  injunction  was  allowed 
against  a  part  only  of  the  defend- 
ants, in  Union  Pac.  R.  Co.  v.  Ruef, 
120  Fed.  102,  116  (C.  C.  Neb., 
1902) ;  Pope  Motor  Car  Co.  v.  Kee- 
gan, 150  Fed.  148  (C.  C.  Ohio, 
1906);  Perkins  v.  Rogg,  28  Week- 
ly Law  Bull.  32  (Cin.  Super.  Ct., 
1892). 

As  to  proceedings  to  punish  for 
contempt  for  disobedience  to  in- 
junction, see  U.  S.  V.  Sweeney,  95 
Fed.  434,  446  (C.  C.  Ark.,  1899); 
Castner  v.  Pocahontas  Collieries 
Co.,  117  Fed.  184  (C.  C.  Va.,  1902) ; 
Ex  parte  Haggerty,  124  Fed.  441 
(C.  C.  W.  Va.,  1902) ;  Atchison,  T. 
ft  S.  F.  Ry.  Co.  V.  Gee,  139  Fed. 
582  (C.  C.  Iowa,  1906);  Huttig 
Sash  ft  Door  Co.  v.  Fuelle,  143  Fed. 
363  (C.  C.  Mo.,  1906);  Allis- 
Chalmers  Ck>.  v.  Iron  Molders'  Un- 
ion, 150  Fed.  155  (C.  C.  Wis., 
1906);  Garrigan  ▼.  U.  S.,  163 
Fed.  16  (C.  C.  A.,  7th  C,  1908) ; 
reversing  Employers'  Teaming  Co. 
V.  Teamsters'  Joint  Council,  141 
Fed.  679  (C.  C.  Dl.,  1905) ;  O'Brien 
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subjected  to  fieroe  criticism,  involving  a  controversy  that  we  con* 
sider  it  needless  to  here  enter  upon.® 


T.  People,  supra;  Franklin  Union 
▼.  People,  220  IlL  355;  77  N.  B. 
176;  4  L.  R.  A.  N.  S.  1001;  110 
Am.  St.  Rep.  248  (1906);  Flan- 
nery  v.  People,  225  HL  62;  80  N. 
E.  60  (1907);  affirming  127  IlL 
App.  526  (1906) ;  Hake  v.  People, 
230  lU.  174;  82  N.  £.  561  (1907); 
Barnes  y.  Typographical  Union,  232 
111.  402;  83  N.  E.  932;  14  L.  R.  A. 
N.  S.  1150;  122  Am.  St.  Rep.  129 
(1908);  Anderson  v.  Indianapolis 
Drop  Forging  Ck>.,  supra;  Casson  ▼. 
Mcintosh,  199  Mass.  443;  85  N.  E. 
529  (1908);  Enterprise  Foundry 
Go.  V.  Iron  Molders'  Union,  149 
Mich.  31;  112  N.  W.  685;  13  L.  R. 
A.  N.  S.  598  (1907);  George 
Jonas  Glass  Ck).  ▼.  Glass  Bottle 
Blowers'  Assoc.,  53  Atl.  138 
(1902) ;  64  X.  J.  Eq.  640;  54  AU. 
565  (1903);  People  ex  rel.  Steams 
▼.  Marr,  181  N.  Y.  463;  74  N.  E. 
431;  106  Am.  St.  Rep.  562  (1905) ; 
affirming  88  App.  D.  422;  84  N.  T. 
Suppl.  965  (1903);  Vilter  Manuf. 
O).  y.  Humphrey,  132  Wis.  587;  112 
N.  W.  1095;  13  L.  R.  A.  N.  S.  691 
(1907) ;  Buck's  Stove  &  Range  Co. 
V.  American  Federation  of  Labor, 
36  Wash.  Law  Rep.  822  (Supm.  CL 
D.  C,  1908). 

As  to  objection  to  jurisdiction  in 
proceeding  to  punish  for  contempt, 
see  Franklin  Union  v.  People,  supra. 

As  to  sufficiency  of  moving  papers 
and  effect  of  answer,  see  Employers' 
Teaming  Go.  v.  Teamsters'  Joint 
Council,  supra. 

In  McBride  v.  People,  225  HI. 
315;  80  N.  E.  306  (1907),  in  a  pro- 
ceeding to  punish  for  contempt  for 
violation  of  injunction  against  in- 
terference with  employer  involved 
in  strike  with  employees.     O'Brien 


V.  People,  supra,  was  followed  as 
holding  that  in  such  a  proceeding 
'the  evidence  need  not  remove  all 
reasonable  doubt  of  the  defendant's 
guilt,  but  it  is  very  clear  that  the 
guilt  should  be  established  by  a 
preponderance  of  the  evidence." 

That  the  violator  is  not  entitled 
to  a  jury  trial,  see  U.  S.  v.  Sweeney, 
supra. 

For  a  vigorous  statement  of  ob- 
jections arising  under  constitutional 
provisions  securing  the  right  of 
trial  by  jury,  see  dissenting  opin- 
ion of  Caldwell,  J.,  in  Hopkins  v. 
Oxley  Stave  Co.,  83  Fed.  912,  925; 
28  C.  0.  A.  99,  112  (8th  C,  1897), 
with  which  see  Union  Pac.  R.  Co. 
V.  Ruef,  120  Fed.  102,  112  (C.  C. 
Neb.,  1902).  See  also  Southern  Hy. 
Co.  V.  Machinists'  Local  Union,  su- 
pra, citing  Re  Debs,  158  U.  S.  564, 
594;  15  Supm.  900,  910;  39  L.  Ed. 
1092   (1895). 

That  the  right  to  an  injunction 
is  "precisely  the  same"  in  the  Fed- 
eral as  in  the  State  courts,  see  Un- 
ion Pac.  R.  Co.  V.  Ruef,  120  Fed. 
102,  105  (C.  C.  Neb.,  1902). 

As  to  punishment  of  corporation 
for  contempt,  see  Franklin  Union 
▼•  People,  supra. 

As  to  practice  on  dissolution  of 
injunction  in  case  of  strike,  see 
August  Gast  Bank  Note,  etc.,  Co.  v. 
Fennimore  Assoc.,  79  Mo.  App.  612 
(1899). 

0  See  articles  in  28  Am.  Law  Rev. 
828  (1894) ;  50  Alb.  Law  Jour.  140 
(1894)  by  C.  C.  Allen;  32  Am.  Law 
Rev.  669  (1898)  by  J.  W.  Akin; 
40  Id.  42,  196  (1906)  by  J.  W. 
Bryan;  11  Harv.  Law  Rev.  487 
(1898)  by  C.  N.  Gregory;  16  Id. 
289    (1902-3)    by  E.  S.  Mack;   37 
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§  91.  Injnnotion  against  act  pnniahaUe  as  cxime^— In  some 
instances  has  been  applied  the  rule  that  an  injunction  may  be 
granted  against  an  act  that  is  also  punishable  as  a  crimeJ 

§  92.  Injunction  against  use  of  words. — It  is  dear  that 
imder  certain  conditions  there  exists  a  liability  for  injury  result- 
ing from  the  use  of  words  as  distinguished  from  acts ;  also  that 
such  liability  is  enforcible  in  an  action  at  law,  thus  for  slander 
or  libel.^  And  injunctions  have  been  allowed  against  such  use 
of  words.®     But  it  seems  at  least  questionable  whether  the  al- 


AnL  Law  Reg.  (N.  S.)  1  (1808); 
44  Id.  465  (1905)  by  W.  D.  Lewb; 
10  Pol.  Sci.  Quart.  189  (1895)  by 
F.  J.  Stimson;  13  Law  Quart.  Rev. 
347  (1807)  by  W.  H.  Dunbar;  3 
Va.  Law  Reg.  549  (1807)  by  W.  J. 
Peterkin;  Id.  625  (1808)  by  S.  8. 
Patterson.  See  also  2  Eddy  on  Com- 
binations, §  1011. 

7  Arthur  v.  Oakes,  63  Fed.  310, 
320;  11  C.  C.  A.  200,  228;  25  L. 
R.  A.  414,  433  (7th  C,  1804) ;  Con- 
solidated Steel  &  Wire  O.  v.  Mur- 
ray, 80  Fed.  811  (C.  C.  Ohio, 
1807);  Vegelahn  v.  Guntner,  167 
Mass.  02;  44  N.  E.  1077;  35  L.  R. 
A.  722;  57  Am.  St.  Rep.  443  (1806). 
See  Utah  Comp.  Laws  (1007),  § 
4401.  So  in  the  following  cases  of 
acts  of  striking  employees  or  those 
in  sympathy  with  them.  Union  Pac. 
R.  Co.  ▼.  Ruef,  120  Fed.  102,  100, 
125  (C.  C.  Neb.,  1002) ;  Jones  y. 
E.  Van  Winkle  Gin  &  Machine 
Works,  62  S.  E.  236;  17  L.  R.  A. 
N.  S.  848  (Supm.  Ct.  Ga.,  1008); 
Christensen  v.  Kellogg  Switch- 
board, etc.,  Co.,  110  m.  App. 
61,  73  (1003);  Underbill  v.  Mur- 
phy, 117  Ky.  640;  78  S.  W.  482; 
111  Am.  St.  Rep.  262  (1004) ;  Ham- 
ilton-Brown Shoe  Co.  y.  Saxey,  131 
Mo.  212;  32  S.  W.  1106;  52  Am. 
St.  Rep.  622  (1805);  Cumberland 
Glass  Manuf.   Co.  y.  Glass  Bottle 


Blowers'  Assoc.,  59  N.  J.  Eq.  40; 
46  Atl.  208  (1800);  Dayis  y.  Zim- 
merman, 01  Hun,  480;  36  N.  Y. 
Suppl.  303  (1805);  N.  Y.  Central 
Iron  Works  Co.  y.  Brennan,  105 
X.  Y.  Suppl.  865  (SupuL  Ct,  Sp. 
T.,  1007). 

See  also  Matthews  y.  Shankland, 
25  Misc.  604;  56  N.  Y.  Suppl.  123 
(Supm.  Ct.,  Sp.  T.,  1808).  In 
Union  Pac.  R.  Co.  y.  Ruef,  su- 
pra,  Hamilton-Brown  Shoe  Co.  y. 
Saxey,  supra,  was  said  not  to  haye 
been  oyerruled  by  Marx  &  Haas 
Clothing  Co.  y.  Watson,  168  Mo. 
133,  150;  67  S.  W.  301,  305;  56 
L.  R.  A.  061,  058;  00  Am.  St.  Rep. 
440   (1002).     See  §  02. 

8  See,  for  instance,  Ryan  y.  Bur- 
ger, etc.,  Brewing  Co.,  13  N.  Y. 
Suppl.  660  (Supm.  Ct,  Gen.  T., 
1801). 

•  Thus,  to  restrain  officers  of  a 
labor  union  from  printing  or  pub- 
lishing placards  or  adyertisements 
for  the  purpose  of  intimidating 
workmen  from  entering  the  seryice 
of  the  plaintiff.  Springhead  Spin- 
ning Co.  y.  Riley,  6  L.  R.  Eq.  Cas. 
551  (1868).  So  held  under  a  stat- 
ute, though  the  acts  were  declared 
to  be  unlawful  at  common  law.  So 
against  displaying  banners  with  de- 
yices,  as  a  means  of  threats  and 
intimidation,    to    prevent    persons 
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lowance  of  such  an  injunction  is  not  inconsistent  with  a  consti- 
tutional guaranty  of  freedom  of  speech,  ^^ 

§  93.  Injunction  against  libd.— But  we  are  here  confronted 
with  the  technical  rule,  supported  by  much  authority,  that  an 
injunction  will  not  be  granted  against  a  mere  libeL^^     It  may 


from  entering  into  or  continuing  in 
the  employment  of  the  plaintiffs. 
Sheriy  y.  Perkins^  147  Mass.  212; 
17  N.  £.  307;  9  Am.  St.  Rep.  689 
(1888). 

10  Under  a  constitutional  provi- 
sion that  "no  law  shall  be  passed 
impairing  the  freedom  of  speech; 
every  person  shall  be  free  to  say, 
write  or  publish  whatever  he  will 
on  any  subject,  being  responsible  for 
all  abuse  of  that  liberty/'  an  in- 
junction against  a  mere  boycott,  in 
the  absence  of  violence  or  intimi- 
dation was  held  unauthorized  in 
Marx  &  Haas  Clothing  Ck).  v.  Wat- 
son, 168  Mo.  133,  150;  67  S.  W. 
391,  395;  56  L.  R.  A.  951,  958; 
90  Am.  St.  Rep.  440  (1902). 
The  court  said:  "The  fact  that 
in  exercising  that  freedom  they 
thereby  do  plaintiff  an  actionable 
injury  does  not  go  a  hair  towards 
a  diminution  of  their  right  of  free 
speech,  etc.,  for  the  exercise  of 
which,  if  resulting  in  such  injury, 
the  constitution  makes  them  ex- 
pressly responsible.  But  such  re- 
sponsibility is  utterly  incompatible 
with  authority  in  a  court  of  equity 
to  prevent  such  responsibility  from 
occurring."  This  decision  was  fol- 
lowed in  Lindsay  v.  Montana  Fed- 
eration of  Labor,  96  Pac.  127 
(Supm.  Ct.  Mont.,  1908),  in  holding 
not  allowable  an  injunction  against 
publication  of  a  circular  as  a 
means  of  enforcement  of  a  boy- 
cott. To  like  effect  seems  Ward 
y.  South  Dakota  Retail  Merchants', 


etc.,  Assoc.,   150  Fed.  413    (P.  C. 
S.  D.,  1907). 

In  Lohse  Patent  Door  Ck>.  v. 
FueUe,  114  S.  W.  997,  1012  (Supm. 
Ct.  Mo.,  1908),  in  allowing  an  in- 
junction against  a  boycott  (see  § 
62),  Marx  ^  Haas  Clothing  Co.  v. 
Watson  was  distinguished  as  a  case 
of  '^publishing  a  boycott,"  it  being 
said:  ''The  clear  object  of  this  case 
is  to  prohibit  the  defendants  from 
continuing  the  boycott  in  force 
heretofore  declared,  or  to  enjoin  the 
defendants  from  declaring  a  threat- 
ened boycott  against  plaintiff's 
business,  and  not  to  enjoin  its  pub- 
lication. If  the  boycott  itself  is 
enjoined,  there  would  be  no  occa- 
sion for  complaint  against  its  pub- 
lication." 

See  criticism  of  Marx  &  Haas 
Clothing  Co.  v.  Watson  in  Rocky 
Mountain  Bell  Tel.  Co.  v.  Montana 
Federation  of  Labor,  156  Fed.  809, 
821  (C.  C.  Mont.,  1907).  See  also 
editorial  note  in  36  Am.  Law  Rev. 
609  (1902);  also  Buck's  Stove  & 
Range  Co.  v.  American  Federation 
of  Labor,  36  Wash.  Law  Rep.  822. 
841  (Supm.  a.  D.  C,  1908); 
Riggs  ▼•  Cincinnati  Waiters'  Alli- 
ance, 5  Ohio  N.  P.  386  (Cin.  Super. 
Ct.,  1898);  National  Tel.  Co.  v. 
Kent,  156  Fed.  173  (C.  C.  W.  Va., 
1907);  Jordahl  v.  Hayda,  1  Cal. 
App.  696;  82  Pac.  1079  (1905). 

11  For  instances  of  statements 
held  to  be  mere  libels  and  not  fur- 
nishing ground  for  injunctions,  see 
Balliet  v.  Cassidy,  104  Fed.  704  (C. 
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be  easy  to  see  how  such  rule  originated  under  conditions  in 
'which  a  libel  was  commonly  the  act  of  a  single  individuaL  But 
if  the  doctrine  becomes  established  that  an  injunction  is  under 
any  conditions  an  available  remedy  against  the  use  of  words 
producing  injury  or  fear  of  injury,  it  is  difficult  to  see  on  prin- 
ciple why  it  should  not  be  an  available  remedy  against  such  use 
of  words  as  constitutes  a  libel,  when  frequently  repeated  by 
large  numbers  of  persons  over  a  considerable  extent  of  terri- 
tory.*^ 


C.  Oreg.,  1900);  Allegretti  Choco- 
late Cream  Co.  ▼.  Rubel,  S3  111. 
App.  558  (1899);  Mayer  y.  Jour* 
neymen  Stonecutters'  Assoc,  47  N. 
J.  Eq.  519;  20  AtL  492  (1890); 
Marlin  Fire  Arms  Co.  y.  Shields, 
171  N.  Y.  384;  64  X.  £.  163;  59 
L.  R.  A.  310  (1902);  Owen  y. 
Partridge,  40  Misc.  415,  422;  82 
N.  Y.  Suppl.  248,  253  (Supm.  Ct., 
Sp.  T.,  1903);  Butterick  PubUsh- 
ing  Co.  y.  Typographical  Union  No. 
6,  50  Misc.  1;  100  N.  Y.  Suppl. 
292  (Supm.  Ct.,  Sp.  T.,  1906); 
Riggs  y.  Cincinnati  Waiters'  Alli- 
ance, 5  Ohio  N.  P.  386  (Cin.  Super. 
Ct.,  1898).  See  Ward  y.  South 
Dakota  Retail  Merchants',  etc.,  As- 
soc., 150  Fed.  413  (C.  C.  S.  D., 
1907).  See,  on  the  general  sub- 
ject, article  in  34  Am.  Law  Rev. 
161,  468  (1900)  by  S.  D.  Thomp- 
son. 

In  Richter  ▼.  Journeymen  Tai- 
lors' Union,  24  Weekly  L.  Bull. 
189  (Franklin  Co.,  Ohio,  Ck>m.  PL, 
1890),  a  case  of  the  circulation  and 
posting  by  members  of  a  labor  un- 
ion, of  circulars  and  posters  claimed 
to  contain  statements  injurious  to 
the  plaintiff's  business.  Sherry  y. 
Perkins,  supra  (§  92),  was  distin- 
guished on  the  ground  that  there, 
in  addition  to  the  display  of  the 
banner,  there  was  the  element  of 
intimidation  of  the  plaintiff's  em- 


ployees. Springhead  Spinning  Co. 
T.  Biley,  6  L.  R.  Eq.  Cas.  551 
(1868),  supra  (§  92),  was  said,  in 
Mayer  y.  Journeymen  Stonecutters' 
Assoc,  supra,  to  haye  been  oyer- 
ruled  in  Prudential  Assurance  Co. 
y.  Knotty  10  L.  R.  Ch.  App.  142 
(1875). 

12TI1US,  in  Gilbert  y.  Mickle,  4 
Sandf.  Ch.  (N.  Y.)  357  (1846),  the 
jurisdiction  to  enjoin  the  continu- 
ous display  of  a  placard  containing 
offensive  words  was  recognized, 
even  on  the  supposition  that  the 
placard  was  a  libeL 

See  Foster  y.  Retail  Clerks'  Pro- 
tective AssoCf  39  Misc.  48,  58;  78 
N.  Y.  Suppl.  860,  867  (Supm.  Ct, 
Sp.  T.,  1902).  See  also  2  High  on 
Injunctions  (3d  ed.),  §  1015;  1 
Jaggard  on  Torts,  p.  353. 

It  seems  to  be  the  common  prac- 
tice in  England  to  grant  injunc- 
tions against  libels.  Thus,  in  Trol- 
lope  y.  London  Building  Trades 
Federation,  72  L.  T.  R.  342  (1895), 
a  case  of  a  trade  libel.-  But  as  to 
whether  this  practice  is  not  based 
on  legislation,  see  article  by  W.  D. 
Lewis  (see  §  94) ;  also  by  same 
author  in  42  Am.  Law  Reg.  N.  S. 
322  (1903),  and  Kidd  y.  Horry,  28 
Fed.  773  (C.  tJ.  Pa.,  1886);  De 
Wick  V.  Dobson,  18  App.  D.  399; 
46  N.  Y.  Suppl.  390  (1897) ;  Owen 
y.  Partridge,  supra. 
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§  94.  Words  prodnemg  injnzy  or  fear  of  injury,  and  libelous 
words. — ^A  distinction  has  been  sought  to  be  maintained  between 
an  injunction  against  the  use  of  words  producing  injury  or  fear 
of  injury,  and  mere  libelous  words.  Thus  it  has  been  said: 
'^A  clear  distinction  will  be  observed  between  the  two  classes  of 
oases  above  noted.  In  the  one,  when  the  acts  complained  of 
consist  of  such  misrepresentations  of  a  business  that  they  tend 
to  its  injury,  and  damage  to  its  proprietor,  the  offense  is  simply 
a  libel;  and  in  this  country  the  courts  have,  with  great  una- 
nimity, held  that  they  will  not  interfere  by  injunction,  but  that 
the  injured  party  must  rely  upon  his  remedy  at  law.  On  the 
contrary,  when  the  attempt  to  injure  consists  of  acts  or  words 
which  will  operate  to  intimidate  and  prevent  the  customers  of 
a  party  from  dealing  with  or  laborers  from  working  for  him, 
the  courts  have,  with  nearly  equal  unanimity,  interposed  by  in- 
junction." *• 


i^Cceur  D'Alene  Ck>n8olidated  & 
Mining  Co.  y.  Miners'  Union,  61 
Fed.  260,  267 ;  19  L.  R.  A.  382,  386 
(C.  G.  Idaho,  1892). 

Thus  in  Beck  ▼.  Railway  Team- 
sters' Protective  Union,  118  Mich. 
497,  627;  77  N.  W.  13,  24;  42  L. 
R.  A.  407,  418;  74  Am.  St  Rep. 
421  (1898),  where  an  injunction 
against  the  distribution  of  a  boy- 
cotting circular  containing  false 
statements  was  aUowed  against  the 
objection  that  equity  will  not  re- 
strain the  publication  of  a  libel,  it 
was  said:  '^If  aU  there  was  to  this 
transaction  was  the  publication  of 
a  libelous  article,  the  position 
would  be  sound.  It  is  only  libelous 
in  so  far  as  it  is  false.  Its  pur- 
pose was  not  alone  to  libel  com- 
plainants' business,  but  to  use  it 
for  the  purpose  of  intimidating  and 
preventing  the  public  from  trading 
with  the  oomplainAnts." 

See  further,  as  iUustrating  this 
distinction.  Sherry  v.  Perkins,  supra 


(§  92);  Emack  v.  Kane,  34  Fed. 
46  (C.  C.  111.,  1888);  Casey  v. 
Cincinnati  Typographical  Union,  45 
Fed.  136;  12  L.  R.  A.  193  (C.  C. 
Ohio,  1891.  Here  the  authorities 
were  quite  carefully  considered). 
See  also  Vegelahn  y.  Guntner,  167 
Mass.  92;  44  N.  £.  1077;  36  L.  IL 
A.  722;  67  Am.  St.  Rep.  443 
(1896);  Shoemaker  t.  South  Bend 
Co.,  136  Ind.  471;  36  N.  E.  280 
(1893);  Francis  ▼.  FUnn,  118  U. 
S.  386;  6  Supm.  1148;  30  L.  Ed. 
166  (1886);  Arthur  v.  Oakes,  63 
Fed.  310,  320;  11  C.  C.  A.  209, 
220;  26  L.  R.  A.  414,  428  (7th  G., 
1894);  Farquhar  Ca  t.  National 
Harrow  Co.,  102  Fed.  714;  42  O. 
0.  A.  600;  49  L.  R.  A.  766  (3d  C, 
1900) ;  Adriance  v.  National  Har- 
row Co.,  98  Fed.  118  (C.  0.  N.  T., 
1890). 

The  iUogical  character  of  the 
distinction  was  fully  demonstrated 
in  an  article  in  31  Am.  Law  Reg. 
A  Rev.  782  (1892)  by  W.  D.  Lewis. 
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§  95.  lujiuiotion  agaiiuit  b0700tt.*-In junctions  against  boy- 
cotts, or  inducing  a  refusal  to  deal  (or  threats  thereof)  have 
been  rather  freely  granted.** 


i«Thu8,  in  Hopkins  v.  Oxley 
Stave  Co.,  83  Fed.  912;  28  C.  C. 
A.  99  (8th  0.,  1897);  Brown  v. 
Jacobs  Phamuu^  Co.,  116  Ga.  429, 
461;  41  S.  E.  663,  663;  67  L.  R. 
A.  647,  668;  90  Am.  St.  Rep.  12S 
(1902);  Hey  ▼.  Wilaon,  128  HI. 
App.  227  (1906) ;  Beck  ▼.  Railway 
Teamaten'  Protective  Union,  118 
Mich.  497,  618;  77  N.  W.  13,  21; 
42  L.  R.  A.  407,  416;  74  Am.  St. 
Rep.  421  (1898);  Walsh  v.  Asao- 
ciation  of  Master  Plumbers,  97 
Mo.  App.  280,  293;  71  S.  W.  466, 
469  (1902);  Lohse  Patent  Door 
Co.  V.  Fuelle,  114  S.  W.  997  (Supm. 
Ct  Mo.,  1908) ;  Martin  v.  McFall, 
66  K.  J.  £q.  91;  66  Atl.  466 
(1903);  Brace  v.  Evans,  3  Ry.  A 
Corp.  L.  J.  661  (AUegheny  Co., 
Pa.,  Com.  PL,  1888) ;  Hawarden  v. 
Youghiogheny  ^  L.  Coal  Co.,  Ill 
WU.  646;  87  N.  W.  472;  66  L.  R. 
A.  828  (1901).  For  other  in- 
stances, see  §§  26,  34,  62. 

So  in  Toledo,  Ann  Arbor,  etc., 
Ry.  Co.  y.  Pennsylvania  Co.,  64 
Fed.  730,  744;  19  L.  R.  A.  387,  394 
(C.  C.  Ohio,  1893),  where  the  court 
said:  "The  interstate  business  of 
complainant  will  be  interrupted  and 
interfered  with  at  every  hour  of 
the  day  and  at  every  point  within 
a  radius  of  many  mUes.^  The  case 
against  the  party  seeking  to  en- 
force the  rule  was  strengthened  by 
the  fact  that,  at  the  time  he  issued 
or  was  about  to  issue  his  order^  the 
injunction  under  consideration  in 
64  Fed.  746;  19  L.  R.  A.  396  (see 
I  98),  had  issued.  A  notable  de- 
cision under  this  head  is  Barr  r. 
Essex  Trades  Council,  63  N.  J.  Eq. 


101,  127;  30  Atl.  881,  890   (1894), 
where  an  injunction   was   allowed 
against  the  boycott  of  a  daily  news- 
paper by  an  extensive  combination 
of  labor  unions.     The  court  said: 
^'Representations  calculated  to   re- 
duce the  paper's  circulation  with 
the  public,  or  to  influence,  by  fear 
of  loss  of  customers,  the  number  or 
extent   of   advertisements,   operate, 
not  once  for  all,  but,  as  it  were,  day 
by  day,  as  the  paper  goes  to  and 
comes  from  the  press,  and  each  loss 
will  be  a  distinctive  cause  of  ac- 
tion.     .      •      .      When  opposition 
through  the  agency  of  already-es- 
tablished    organizations,     reaching 
in  their  locality  every  part  of  the 
county,   and   in   their   membership 
almost  every  industry  in  prominent 
operation— comprising,   in  the  ter- 
ritory in  which  the  paper  must  look 
for  its  support,  operatives  of  a  pur- 
chasing power  of  $400,000  a  week, 
is  put  on  foot, — when  such  an  or- 
ganization,  not   satisfied   with    its 
potential    authority    over    its    own 
members,  appeals  to  the  public  to 
boycott  the  paper,  to  cease  buying 
or  advertising  in  it,  with  the  signif- 
icant suggestion  that  disregard  of 
the  appeal  will  bring  upon  such  per- 
son the  like  opposition  of  the  organ- 
izations— ^who  can  estimate  or  ap- 
proximate    the     natural     damage 
short  of  ruin?     The  l^gal  remedy 
in  this  case  thus  not  only  involves 
multiplicity  of  suits,  but  the  threat- 
ened   damage    seems    irreparable.'* 
So  the  boycott  of  a  newspaper  was 
enjoined   under   similar   conditions 
in  Matthews  v.  Shankland,  26  Misc. 
604;   66  N.  T.  Suppl.  128   (Supm. 
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§  96.    I&jimotion  against  inducing  bieaoh  of  contraot.^^ 
§  97.     Injunotion  againit  quitting  employment — ^It  being  as  a 


Ct,  Sp.  T.,  1898).  So  in  Casey  r. 
Cincinnati  Typographical  Union, 
45  Fed.  135;  12  L.  R.  A.  103  (C. 
C.  Ohio,  1801),  it  being  held  no 
defense  that  the  representations  of 
fact  were  true.  On  the  other  hand, 
in  Longshore  Printing  Co.  ▼.  How* 
eU,  26  Oreg.  527;  88  Pac.  547;  28 
L.  R.  A.  464;  46  Am.  St.  Rep.  640 
(1804),  an  injunction  against  a 
boycott  by  members  of  labor  un- 
ions, of  the  business  of  "litho* 
graphing,  engraving,  printing  and 
publishing  journals,  newspapers, 
etc.,"  was  refused  on  the  ground 
that  there  did  not  appear  such 
threatened  and  imminent  injuries 
to  the  plaintiiTs  business  and 
property,  as  would  result  in  its  ir- 
reparable detriment  and  loss,  while 
conceding  tnat  the  defendant  might 
be  liable  in  an  action  at  law  or 
criminally.  There  were  allegations 
of  a  conspiracy  between  the  officers 
and  members  of  the  union  to  com- 
pel the  plaintiff  to  submit  to  its 
dictation,  upon  pain  of  being  b<^- 
cotted;  of  entry  on  the  plaintiff's 
premises  and  ordering  union  men 
to  cease  work  under  penalty  of 
being  dealt  with  according  to  the 
regulations  of  the  union;  that  the 
plaintiff  lost,  and  apprehended  loss 


of,  important  business  through  the 
willful  and  malicious  acts  of  the 
defendant;  of  circulation  of  facts 
of  the  plaintiiTs  employees  being 
called  off  and  ordered  to  stop  worK, 
and  the  plaintiiTs  office  left  with- 
out hands,  it  not  being  shown  how 
these  facts  were  circulated,  or  to 
whom  th^  were  communicated;  of 
posting  the  following  notice  in  con- 
spicuous places:  ''Owing  to  the 
Longshore  Printing  Company  break- 
ing the  rules  of  the  Multnomah 
Typographical  Union,  all  members 
of  the  union  were  withdrawn 
March  16,  1803."  The  court  said 
(26  Oreg.  552;  38  Pac.  555;  28  L. 
R.  A.  475) :  "This  may  or  may  not 
have  been  detrimental  to  plaintiff's 
business,  and  would  depend  some- 
what upon  the  state  of  siege  existing 
at  the  time."  So  allegations  of  ^'se- 
cret  assaults"  upon  the  plaintiff, 
and  of  its  patrons  being  '^harassed" 
and  "boycotted,"  were  held  insuffi- 
cient as  unaccompanied  with  state- 
ments of  definite  facts  and  circum- 
stances. An  injunction  against  a 
boycott  was  refused  on  the  ground 
that  the  plaintiff  did  not  come  into 
court  with  clean  hands,  in  Sinsheim- 
er  V.  United  Garment  Workers,  77 
Hun,   215;    28    N.    T.    Suppl.    321 


IS  Injunctions  against  inducing 
breach  of  contract  were  allowed  in, 
for  instance,  Beekman  v.  Marsters, 
105  Mass.  205;  80  N.  E.  817;  11  L. 
R.  A.  N.  8.  201;  122  Am.  St.  Rep. 
232  (1007);  Seattle  ▼.  Callanan, 
82  App.  D.  7;  81  N.  T.  Suppl.  413 
(1003);  Lytle  v.  Galveston,  H.  & 
8.  A.  Ry.  Co.,  100  Tez.  202;  00 
a  W.  306;  10  L.  R.  A.  N.  a 
487  (1907) ;  Iran  Molders*  Union  ▼. 


Allis^Chalmers  Co.,  166  Fed.  45; 
(C.  C.  A.,  7th  C,  1008).  So  in 
Chesapeake  ft  0.  Coal  Agency  Co. 
▼.  Fire  Creek  (ML,  etc,  Ck>.,  110 
Fed.  042  (C.  C.  W.  Va.,  1902), 
against  preventing,  by  intimidation, 
persons  from  entering  the  employ- 
ment of  one  who  was  thereby  pre- 
vented from  fulfilling  contracts  with 
the  plaintiff.  See  alio  dedsiona 
cited  in  S§  27  et  seq.,  85,  64.    In 
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rule  lawful,  apart  from  contractual  relations,  to  quit  one's  em- 
ployment, an  injunction  against  so  quitting  will  not  be  granted. 


(1894;  flee  §  62) ;  but  see  decision 
below  in  5  Hisc  448;  26  N.  Y. 
8uppL  152  (1893).  It  was  re- 
fused in  Sweeny  v.  Torrence,  11 
Pa.  Co.  CTt.  497  (1892);  Manufac- 
turer's Outlet  Ca  V.  Longley,  20 
R.  I.  86;  37  AU.  535  (1897),  on 
the  ground  that  the  acta  complain- 
ed of  were  past  acts. 

In  Van  der  Plaat  v.  Undertakers', 
etc.,  Assoc.,  70  N.  J.  £q.  116;  62 
Atl.  463  (1905),  an  injunction  was 
denied,  it  not  appearing  that  the 
complainant  had  any  "established 
business  to  be  subjected  to  a  boy- 
cott'' 

As  to  neoeesiiy  that  injunction 
proceed  against  individual  members 
of  boycotting  combination,  see 
Brown  y.  Jacobs  Pharmacy  Oo., 
115  Qa.  429«  453;  41  S.  £.  553,  564; 
57  L.  R.  A.  547,  559;  90  Am.  St. 
Rep.  126  (1902).  See  also,  as  to 
injunctions  against  boycotts,  Lewin 
▼.  Welsbach  light  Co.,  81  Fed.  904 
(C.  C.  Pa.,  1897). 

For  form  of  order,  see  Gray  t. 
Buyding  Trades  Oouncil,  91  Minn. 
171,  183;  97  N.  W.  663,  667;  63 
L.  R.  A.  753,  759;  103  Am.  St. 
Rep.  477  (1903),  where  the  in- 
junction allowed  was  against  "in- 
terfering with  the  business  of  the 


plaintiffs  by  means  of  threats  or  in- 
timidation of  any  kind  or  nature 
directed  against  the  customers  or 
prospective  customers  of  said 
plaintiffs";  also  against  "interfer- 
ing with  the  customers  or  prospec- 
tive customers  of  plaintiffs  by 
threats  of  any  kind  or  nature." 
See  also  form  of  order  in  Loewe 
V.  California  State  Federation  of 
Labor,  139  Fed.  71  (C.  C.  Cal., 
1905),  which  was  applied  in  Seat- 
tle Brewing  A  Malting  Go.  v.  Han- 
sen, 144  Fed.  1011  (C.  C.  Cal., 
1905).  See  also  Buck's  Stove  and 
Range  Co.  v.  American  Federation 
of  Labor,  36  Wash.  Law  Rep.  822, 
833   (Supm.  Ct  D.  C,  1908). 

In  Foster  v.  Retail  Clerks'  Pro- 
tective Assoc.,  39  Misc.  48;  78  N. 
Y.  Suppl.  860  (Supm.  Ct.,  Sp.  T., 
1902),  the  injunction  was  allowed 
merely  against  illegal  acts  inci- 
dent to  the  boycott. 

See,  on  the  general  subject,  arti- 
cles in  33  Am.  Law  Rev.  885 
(1899);  34  Id.  161,  468  (1900)  by 
S.  D.  Thompson;  40  Am.  Law  Rev. 
196  (1906)  by  J.  W.  Bryan. 

For  objection  to  injunction 
against  boycott,  based  on  constitu- 
tional guaranty  of  freedom  of 
speech,  see  §  92. 


Nashville,  Chattanooga,  etc.,  Ry.  Co. 
▼.  McConnell,  82  Fed.  65,  71  (C.  C. 
Tenn.,  1897),  an  injunction  was 
granted  on  the  application  of  a  rail- 
road company,  against  the  action  of 
ticket-brokers  in  procuring  the  use 
by  third  persons  of  special  contract 
tickets  issued  by  the  company,  such 
use  being  in  violation  of  the  con- 
tract under  which  the  tickets  were 
issued,  which  confined  such  use  to 


the  original  purchasers.  To  like  ef- 
fect other  decisions  cited  in  §  27. 
See  also,  as  to  injunction  against 
inducing  breach  of  contract,  Aber- 
thaw  Construction  Co.  v.  Cameron, 
194  Mass.  208;  80  N.  E.  478;  120 
Am.  St.  Rep.  542  (1907);  Fleck- 
enstein  v.  Fleckenstein,  66  N.  J.  Eq. 
252;  57  Atl.  1025  (1904);  Ex- 
change Telegraph  Co.  v.  Central 
News  Co.,  2  Ch.  (1897)  48;  Speny, 
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And  sOy  it  would  seem,  even  where  such  quitting  is  in  violation 
of  agreement^* 

§  98.  iBJuetion  i^^aiBit  strike.---There  being  as  a  rule  noth- 
ing unlawful  in  a  mere  strike,  an  injunction  will  not  ordinarily 
be  allowed  against  it,^^  though  it  may  be  otherwise  of  a  strike 


etc^  Co.  y.  Meohanics'  Clothing  Co, 
128  Fed.  800  (C.  C.  R.  I.,  1904) ; 
ParidnBon  v.  Building  Trades  Coun- 
cil, 98  Pac  1027,  1036  (Supm.  Ct. 
Cal.,  1908). 

i«  See  Miller  ▼.  Warner,  42  App. 
D.  208;  69  N.  Y.  Suppl.  956  ( 1899) ; 
Union  Pac  R.  Co.  ▼.  Ruef,  120 
Fed.  102,  110  (C.  C.  Neb.,  1902)  ; 
Knudsen  v.  Benn,  123  Fed.  636  (C. 
C.  Minn.,  1903). 

17  This  doctrine  was  declared  with 
great  emphasis  in  Arthur  ▼•  Oakes, 
63  Fed.  310,  318;  11  C.  C.  A.  209, 
218;  26  L.  R.  A.  414,  425  (7th  C, 
1894) ;  modifying  Farmers'  Loan  & 
Trust  Co.  v.  Northern  Pacific  R.  R. 
Co.,  60  Fed.  803;  25  L.  R.  A.  414 
(C.  C.  Wis.,  1894).  Here  an  in- 
jimction  against  employees  of  the 
receiver  of  a  railroad  restraining 
them  from  ''so  quitting  the  service 
of  said  receivers,  with  or  with- 
out notice,  as  to  cripple  the  property, 
or  prevent  or  hinder  the  opera- 
tion of  said  railroad,''  was  refused, 
on  the  general  ground  that  a  court 
of  equity  will  not  hy  injunction  pre- 
vent one  individual  from  quitting 
the  personal  service  of  another.  And 
this  was  held  applicable  though  the 
employees  were  those  of  a  railroad. 
The  court  said:  ''Undoubtedly  the 
simultaneous  cessation  of  work  by 
any  considerable  number  of  the  em- 
ployees of  a  railroad  corporation, 
without  previous  notice,  will  have 
an  injurious  effect,  and  for  a  time 
inconvenience  the  public.  But  these 
evils,  great  as  they  are,  and  al- 
though arising  in  many  cases  from 


the  inoonsiderate  conduct  of  employ- 
ees and  employers,  both  equally  in- 
different to  the  general  welfare,  are 
to  be  met  and  remedied  by  legisla- 
tion restraining  alike  employees  and 
employers,  so  far  as  necessary  ade- 
quately to  guard  the  rights  of  the 
public  as  involved  in  the  existence,' 
maintenance  and  safe  management 
of  public  highways.  In  the  absence 
of  legislation  to  the  contrary,  the 
right  of  one  in  the  service  of  a 
gtMWf-public  corporation  to  withdraw 
therefrom  at  such  time  as  he  sees 
fit,  and  the  right  of  the  managers  of 
such  a  corporation  to  discharge  an 
employee  from  service  whenever  they 
see  fit,  must  be  deemed  so  far  ab- 
solute that  no  court  of  equity  will 
compel  him  against  his  will  to  re- 
main in  such  service,  or  actually 
to  perform  the  personal  acts  re- 
quired in  such  employments,  or  com- 
pel such  managers  against  their  will 
to  keep  a  particular  employee  in 
their  service." 

See  also  Wabash  R.  Co.  v.  Han- 
nahan,  121  Fed.  563,  671  (C.  C.  Mo., 
1903) ;  Mills  v.  U.  S.  Printing  Co., 
99  App.  D.  605,  608;  91  N.  Y. 
SuppL  185,  187    (1904). 

In  Reynolds  v.  Everett,  144  N.  Y. 
189;  39  N.  £.  72  (1894),  the  dis- 
cretion of  the  court  below  was  held 
properly  exercised  in  refusing  an 
injunction  in  favor  of  an  employer 
against  a  strike,  in  the  absence  of 
elements  of  intimidation,  especially 
as  the  acts  complained  of  had  been 
discontinued. 

As  to  practical  effect  of  prelimi- 
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that  is  in  violation  of  an  agreement  ^^  As  already  seen,  how- 
ever^  a  mere  strike  is,  according  to  the  prevailing  view,  not  nec- 
essarily legal,  and  in  this  view  an  injunction  against  a  strike 
may  be  allowable.  ^^ 

§  99.  lajnnction  against  inducing  to  quit  employment.— As 
we  have  seen,  it  is  the  generally  accepted  doctrine  that  it  is 
illegal  to  induce  one  to  quit  his  employment.^  Although  it 
seems  clear  enough  that  such  illegality  does  not  of  itself  furnish 
sufficient  ground  for  granting  an  injunction,  injunctions  against 
so*  inducing  to  quit  have  been  rather  freely  granted.*^ 


nary  injunctioii  in  ending  rtiiks^ 
see  American  Steel  ft  Wire  Ck>.  v. 
Wire  Drawers',  tio.,  Unions^  90  Fed. 
698,  603  (C.  G.  Ohio,  1898). 

IS  Thus,  proceeding  on  the  theory 
of  an  implied  agreement  not  to  quit 
employment  under  certain  conditions 
(see  §  48),  in  Toledo,  Ann  Arbor, 
etc,  Ry.  Oo.  v.  Pennsylvania  Co.,  54 
Fed.  746;  19  L.  R.  A.  395  (C.  C. 
<^io,  1893),  an  injunction  restrain- 
ing railroad  companies  and  their 
employees  from  refusing  to  extend 
to  another  railroad  facilities  for  in- 
terchange of  freight,  was  held  vio- 
lated by  an  engineer  in  the  employ 
of  one  of  the  companies,  in  quitting 
his  train  on  a  main  track  ten  miles 
from  its  destination.  This  is  carry- 
ing the  remedy  to  an  extreme 
length,  and  goes  far  toward  justi- 
fying the  complaints  against  '^gov* 
emment  by  injunction." 

!•  See  §  57.  Thus,  in  Reynolds  v. 
Davis,  198  Mass.  294;  84  N.  £.  457; 
17  L.  R.  A.  N.  S.  162  (1908),  an 
injunction  was  allowed  to  employ- 
ers against  "combining  together  to 
further"  a  strike  against  the  open 
shop  "and  from  doing  any  acts 
whatever,  peaceful  or  otherwise,  in 
furtherance  thereof,  including  the 
payment  of  strike  benents  and  put- 
ting the  plaintiffs  on  an  unfair  list." 


See  article  in  42  Am.  Law  Rev. 
200  (1908)  by  C.  R.  Darling. 
*oSeeS65. 

SI  Such  injunctions  were  allowed 
in  Southern  Ry.  Oo.  ▼.  Machinists' 
Local  Union,   111  Fed.  49    (G.  C. 
Tenn.,  1901 ) ;  U.  S.  v.  Weber,  114 
Fed.  050  (0.  C.  W.  Va.,  1902) ;  U. 
8.  V.  Haggerty,  116  Fed.  510  (G.  G. 
W.  Va.,  1902),  and  see  U.  &  v. 
Gehr,  116  Fed.  520  (0.  G.  W.  Va., 
1902).    So  in  Goons  v.  Ghrystie,  24 
Misc.   296;    53   N.  T.   Suppl.   668 
(Supm.  Gt,  Sp.  T.,  1898);  Davis 
Machine  Go.  v.  Robinson,  41  Misc. 
329;  84  N.  T.  Suppl.  837   (Supm. 
Gt,  Sp.  T.,  1903).    So  in  Vegelahn 
y.  Guntner,  167  Mass.  92;  44  N.  £. 
1077;  35  L.  R.  A.  722;  57  Am.  St 
Rep.  443  (1896) ;  Employing  Print- 
ers' Glub  V.  Doctor  Blosser  Go.,  122 
Ga.  509;  50  S.  £.  353;  69  L.  R.  A. 
90;  106  Am.  St  Rep.  137   (1905), 
the  acts  enjoined  included  inducing 
to  quit  employment    See  also  deci- 
sions cited  in  S§  65  et  seq. 

In  Frank  v.  Herold,  63  N.  J.  Eq. 
443;  52  AtL  152  (1902),  such  an 
injunction  was  allowed  under  condi- 
tions, however,  that  were  regarded 
as  ^infringing  upon  the  private 
rights  of  the  operatives  and  there- 
by preventing  them  against  their 
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§  100.    Injnnotion  ftgaimt  indneing  not  to  enter  employment 

"-As  we  have  seen^  there  is  authority  for  the  doctrine  that  it  is 
ill^aly  at  least  under  certain  conditions^  to  induce  one  not  to 
enter  the  employment  of  another.  And  injunctions  against  so 
inducing  have  been  granted.^* 

attempting  to  cause  hj  threats,  of-, 
fen  of  money,  payment  of  money, 
offering  to  pay  or  the  payment  of 
transportation  expenses,  induce- 
ments or  persuasions  to  any  em- 
ployee of  the  complainant  under  con- 
tract to  render  service  to  it  to 
break  such  contract  by  quitting 
such  service.'' 

ssThus,  in  V^gelahn  v.  Quntner, 
167  Mass.  92;  44  N.  E.  1077;  36 
L.  R.  A.  722;  57  Am.  St.  Rep.  443 
(1896) ;  Blindell  v.  Hagan,  64  Fed. 
40   (0.  C.  La.,  1893);  affirmed  in 
Hagan  v.  BlindeU,  56  Fed.  696;  6 
C.  C.  A.  86   (5th  C,  1893);  Davis 
Machine  Go.  v.  Robinson,  41  Misc. 
329;   84  N.  T.  Suppl.  837    (Supm. 
Ct,  Sp.  T.,  1903). 
See  also  decisions  ai^  in  §  66. 
Compare,   under  English  statute 
against  ^watching  or  besetting,"  Ly- 
ons V.  Wilkins,  1  Gh.  (1896)    811; 
see  subsequent  decision  in   1   Ch. 
(1899)  255. 

As  to  evidence  of  injury  on  ap- 
plication for  injunction  against  in- 
timidating from  entering  or  remain- 
ing in  employment,  see  L.  D.  Will- 
cut  &  Sons  Go.  V.  DriscoU,  200  Mass. 
110,  113;  85  N.  E.  897,  899  (1908). 
In  Jersey  Gity  Printing  Go.  v.  Gas- 
sidy,  63  N.  J.  Eq.  759;  53  Atl.  230 
(1902),  the  injunction  was  against 
any  ''personal  molestation  of  per- 
sons willing  to  be  employed  by  com- 
plainant, with  intent  to  coerce  such 
persons  to  refrain  from  entering 
such  employment;  addressing  per- 
sons willing  to  be  employed  by  com- 
plainant,   against    their    will    and 


real    wishes    from    continuing    to 
work." 

In  Toledo,  Ann  Arbor,  etc,  Ry. 
Co.  V.  Pennsylvania  Co.,  54  Fed.  730, 
744;  19  L.  R.  A.  387,  395  (G.  C. 
Ohio,  1893),  though  the  injunction 
was  granted  on  the  theoiy  that  the 
acts  complained  of  constituted  a 
boyootty  rather  than  a  strike  or  a 
quitting  of  employment  (for  facts, 
Me  §  60),  yet  the  court  said  that 
an  injunction  might  have  been 
granted  against  ''directing  the  en- 
gineers to  quit  work,  for  the  pur- 
pose of  coercing  the  defendant  com- 
panies to  violate  the  law  and  com- 
plainant's rights."  An  injunction 
in  this  form,  however,  was  not  asked 
for. 

In  Reinecke  Coal  Mining  Go.  v. 
Wood,  112  Fed.  477  (G.  G.  Ky., 
1901),  an  injunction  was  allowed 
against  acts  including  the  mainte- 
nance of  an  armed  camp  near  the 
place  of  employment,  for  the  pur- 
pose of  inducing  the  employees  to 
join  a  certain  labor  organization 
and  thereafter  strike  if  a  certain 
scale  of  wages  were  not  Adopted 
by  the  employers.  The  occupants  of 
such  camp  "occasionally  sallied 
forth  to  threaten  and  sometimes  to 
do  much  worse  to  persons  who  re- 
fused to  join  their  organization,  and 
to  those  who  refused  to  employ  la- 
borers who  did  join  it." 

In  Jersey  City  Printing  Go.  ▼. 
Cassidy,  63  N.  J.  Eq.  759;  53  Atl. 
230   (1902),  an  injunction  was  al- 
lowed against  "in  any  manner  know- 
'  ingly  and  intentionally  causing  or 
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§  101.  Injnnotioii  i^iainst  preTentiitg  fhmi  Mouriiig  or  OM* 
tmmiq^  ia  employmeiit.^' 

I  102.  lajuactioB  agtinit  interfexemoe  wifh  nodTer.— In 
some  instanoes  the  allowance  of  an  injunction  has  been  based  on 
the  power  to  prevent  interference  with  a  receiver;  thus  where 
the  decision  was  based  on  the  general  ^^power  of  a  court  of 
equity,  having  custody  by  receivers  of  the  railroad  and  other 
property  of  a  corporation,  to  enjoin  combinations,  conspiracies 
or  acts  upon  the  part  of  the  receivers'  employees  and  their  asso- 
ciates in  labor  organizations,  which,  if  not  restrained,  would  do 
irreparable  mischief  to  such  property,  and  prevent  the  receivers 
from  discharging  the  duties  imposed  by  law  upon  the  corpora* 
tion.''  »* 

§  103.  Injunction  against  unlawful  aoti  of  itriking  em- 
ployees or  those  in  sympathy  with  thenu^^In  numerous  instances 
injunctions  have  been  granted  against  acts  of  striking  em- 
ployees, or,  in  some  instances,  of  those  in  sympathy  with  them, 
thus,  where  it  was  said:  ^The  threatened  acts  are  such  that 
their  frequent  occurrence  might  be  expected,  and  to  obtain  legal 
redress  therefor  the  annoyance  of  a  multiplicity  of  suits  would 
follow ;  also  it  is  alleged  that  defendants  are  insolvent — ^both  of 


thereby  causing  them  personal  an- 
noyance with  a  view  to  persuade 
them  to  refrain  from  such  employ- 
ment.'* 

ss  Injunctions  against  acts  or  the 
use  of  methods  tending  to  prevent 
from  securing  employment  or  con- 
tinuing in  employment  were  allow- 
ed in,  for  instance,  Plant  t.  Woods» 
176  Mass.  492;  57  N.  £.  1011;  51 
L.  R.  A.  339;  79  Am.  St.  Rep.  330 
(1900;  see  form  of  decree);  Pidc- 
ett  V.  Walsh,  192  Mass.  572;  78 
N.  E.  753;  6  L.  R.  A.  N.  S.  1067; 
116  Am.  St.  Rep.  272  (1906) ;  Erd- 
man  v.  Mitchell,  207  Pa.  St.  79; 
66  Atl.  327;  63  L.  R.  A.  534;  99 
Am.  St.  Rep.  783  (1903).  See  also 
decisions  cited  in  c.  IX. 


24  Arthur  r.  Oakes,  63  Fed.  310, 
312;  11  C.  C.  A.  209,  211;  25  L. 
R.  A.  414,  419  (7th  C,  1894).  So 
acts  producing  fear  of  violence  upon 
the  minds  of  employees  of  a  rail- 
road in  the  hands  of  a  reoeiyer, 
were  held  an  unlawful  interference 
with  the  management  of  the  road 
and  a  contempt  of  court,  in  Re 
Wabash  R.  Co.,  24  Fed.  217  (C. 
C.  Mo.,  1885) ;  U.  a  ▼.  Kane,  23 
Fed.  748  (C.  C.  Colo.,  1885).  See 
also  Re  Doolittle,  23  Fed.  544  (C. 
C.  Mo.,  1885). 

See,  as  to  mining  property  in 
the  hands  of  a  receiver,  U.  S.  v. 
Weber,  114  Fed.  960  (C.  C.  W. 
Va.,  1902). 
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which  are  among  the  prime  reasons  that  appeal  to  a  court  of 
equity  for  its  preyentive  relief.*'  * 


M  CoBur     lyAlene     CkmioUdated, 
ete.y  Mining  Co.  t.  Minan'  Union, 
51  Fed.  260,  265;  19  L.  R.  A.  3S2, 
385    (C.  C.  Idaho,   1802).      Other 
instances  of  injunctions  granted  un- 
der  such  conditions  are  Lake  Erie 
&  Western  Ry.  Co.  v.  Bailey,  61 
Fed.  494  (C.  C.  Ind.,  1893) ;  U.  S. 
▼.  Sweeney,  95  Fed.  434,  439,  446 
(G.  C.  Ark.,  1899);  Southern  Ry. 
Co.  ▼.  Machinists'  Local  Union,  111 
Fed.  49   (C.  C.  Tenn.,  1901) ;  Allia 
Chalmers    Co.   y.    Reliable   Lodge, 
HI   Fed.   264    (C.   C.   lU.,    1901); 
Ex  parte  Richards,   117   Fed.   658 
(C.  C.  W.  Va.,  1902);   Carroll  v. 
Chesapeake  &  0.  Coal  Agency  Co., 
124  Fed.  305;  61  C.  C.  A.  49  (4th 
C,  1903) ;  Gulf  Bag  Co.  v.  Suttner, 
124   Fed.  467    (C.  C.  Cal.,  1903); 
Christensen  ▼.  KeUogg  Switchboard, 
etc,  Co.,  110  ni.  App.  61   (1903); 
Christensen  ▼.  People,  114  lU.  App. 
40  (1904);  affirmed  as  O'Brien  v. 
People,  216  lU.  354;  75  N.  £.  108; 
108    Am.    St.    Rep.    219     (1905); 
Bruschke  v.  Furniture  Makers'  Un- 
ion,  18   Chicago  Legal   News,   306 
(Super.  Ct.  Cook  Co.,  1886?);  Un- 
derbill  v.   Murphy,   117   Ky.  640; 
78  S.  W.  482;   111  Am.  St.  Rep. 
262     (1904);     Cumberland     Glass 
Manuf.  Ck>.  ▼.  Glass  Bottle  Blowers' 
Assoc.,   59  N.  J.   £q.  49;   46  AtL 
208    (1899);    George   Jonas   Glass 
Co.  v.  Glass  Blowers'  Assoc.,  64  N. 
J.   Eq.   640;   54   AtL   565    (1903); 
Beattie  y.  Callanan,  67  App.  D.  14; 
73  N.  Y.  SuppL  518   ( 1901 ) ;  Her- 
EOg  y.  Fitzgerald,  74  App.  D.  110; 
77  N.  Y.  SuppL  366  (1902) ;  Dayis 
Machine  Co.  y.  Robinson,  41  Misc. 
329;  84  N.  Y.  SuppL  837    (Supm. 
Ct,   Sp.   T.,    1903);    N.    Y.,   Lake 
Erie  &  W.  R.  R.  Co.  y.  Wenger,  17 


Weekly  L.  BulL  S06  (Cuyahoga 
Co.,  Ohio,  Com.  PL,  1887);  Ftt- 
kins  y.  Rogg,  28  Id.  32  (Cin.  Super. 
Ct,  1892) ;  Temple  Iron  Co.  y.  Car- 
manoskie,  10  Kulp  (Pa.),  87 
(1900).  See  Steidier  y.  Grogaa, 
43  App.  D.  213;  59  N.  Y.  SuppL 
1065   (1899). 

In  Jersey  City  Printing  Co.  y. 
Cassidy,  63  N.  J.  Eq.  759;  53  AU. 
230  (1902),  thei  injunction  was 
against  ''entering  the  premises  of 
complainant  against  its  will,  with 
intent  to  interfere  with  its  busi- 
ness; yiolenoe,  threats  of  yiolence, 
insults,  indecent  talk,  abusiye  epi- 
thets, practiced  upon  any  persons 
without  their  consent,  with  intent 
to  coerce  them  to  refrain  from  en- 
tering the  employment  of  complain- 
ant or  to  leaye  its  employment" 

See  also  decisions  cited  in  c  X. 

For  forms  of  orders  enjoining 
such  acts,  see  American  Steel  & 
Wire  Co.  y«  Wire  Drawers',  etc.. 
Unions,  90  Fed.  608  (C.  C.  Ohio, 
1898) ;  U.  S.  y.  Sweeney,  supra; 
Southern  Ry.  Ck>.  y.  Machinists'  Lo- 
cal Union/  supra;  Union  Pac  R.  Co. 
y.  Ruef,  120  Fed.  102,  129  (C.  C. 
Neb.,  1902) ;  Knudsen  y.  Benn,  123 
Fed.  636   (C.  C.  Minn.,  1903). 

For  form  of  temporary  injunc- 
tion in  Wabash  R.  Ck>.  y.  Hannahan, 
121  Fed.  563  (C.  C.  Mo.,  1903), 
see  with  comments,  editorial  note 
In  37  Am.  Law  Rey.  285  (1903). 

In  Re  Debs,  158  U.  S.  564,  598; 
15  Supm.  900,  911;  39  L.  Ed.  1092 
(1895) ;  affirming  64  Fed.  724,  765 
(C.  C.  ni.,  1894)  (see  supra),  the 
injunction  was  sustained  on  the 
ground  of  the  right  of  the  goyem- 
ment  to  enjoin  interference  with 
interstate  commerce.    See  §  8. 
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§  104.  Injunction  againit  picketing  or  acts  incident  tiiereto. 
—In  several  instances  injunctions  have  been  allowed  against 
picketing  ^^  or  acts  incident  thereto.^ 


seThuSy  even  in  the  absence  of 
proof  of  violence,  in  Beck  v.  Rail- 
way TeamBten'  Protective  Union, 
lis  Mich.  497,  520;  77  N.  W.  IS, 
22;  42  L.  R.  A.  407,  416;  74  Am. 
St.  Rep.  421  (1S08) ;  Otis  Steel  Go. 
V.  Local  Union,  110  Fed.  698  (0. 
C.  Ohio,  1901).  See  also  Knudsen 
V.  Benn,  123  Fed.  636  (C.  C.  Minn., 
1903) ;  Atchison,  T.  &  S.  F.  Rj.  Co. 
V.  Gee,  139  Fed.  582  (€.  C.  Iowa, 
1905);  Vegelahn  v.  Guntner,  167 
Mass.  92;  44  N.  E.  1077;  35  L. 
R.  A.  722;  57  Am.  St.  Rep.  443 
(1896).  See  also  §  85.  But  mere 
picketing,  in  the  absence  of  coer- 
cion, was  regarded  as  insufficient 
ground  for  an  injunction  in  Rogers 
V.  EvarU,  17  N.  Y.  Suppl.  264 
(Supm.  Ct.,  Sp.  T.,  1891);  so,  for 
a  preliminaiy  injunction,  in  Cum- 
berland Glass  Manuf.  Go.  v.  Glass 
Bottle  Blowers'  Assoc.,  59  K.  J. 
£q.  49;  46  AtL  208  (1899);  MUls 
V.  U.  S.  Printing  Co.,  99  App.  D. 
605,  609;  91  N.  Y.  Suppl.  185,  187 
(1904);  Butterick  Publishing  Co. 
V.  Typographical  Union  Ko.  6,  50 
Misc.  1;  100  N.  Y.  Suppl.  292 
(Supm.  CJt.,  Sp.  T.,  1906);  Krebs 
V.  Rosenstein,  31  Misc.  661;  66  N. 
Y.  Suppl.  42  (1900);  affirmed  in 
Kerbs  y.  Rosenstein,  56  App.  D. 
619;  67  N.  Y.  Suppl.  386  (1900); 
see  Levy  y.  Rosenstein,  66  N.  Y. 
Suppl.  101  (1900);  affirmed  in  55 
App.  D.  618;  67  N.  Y.  SuppL  630 
(1900);  also  Winslow  v.  Building 
Trades  Council  (Case  &  Comment, 
Aug.,  1899),  cited  in  Cumberland 
Glass  Manuf.  Co.  v.  *  Glass  Bottle 
Blowers'  Assoc,  supra.  See  also  { 
86. 


As  to  allowing  permanent  in- 
junction ''after  the  troubles  which 
called  it  out  in  its  interlocutory 
form,  and  which  are  the  substance 
of  the  allegations  of  the  bill  on 
which  it  issued,  are  wholly  over," 
see  Piano  &  Organ  Workers'  Union 
v.  Piano  and  Organ  Supply  Co.,  124 
111.  App.  353   (1906). 

In  Jersey  City  Printing  Co^  ▼• 
Cassidy,  63  N.  J.  Eq.  759;  53  Aa 
230  (1902),  an  injunction  was  al- 
lowed against  'loitering  or  picket- 
ing in  the  streets  near  the  prem- 
ises of  oomplainant,  with  intent  to 
procure  the  personal  molestation 
and  annoyance  of  persons  employed 
or  willing  to  be  employed  by  com- 
plainant, and  with  a  view  to  cause 
persons  so  employed  to  quit  their 
employment,  or  persons  willing  to 
be  employed  by  oomplainant  to  re- 
frain from  such  employment." 

As  to  requisites  of  complaint,  see 
Badger  Brass  Manuf.  Co.  v.  Daly, 
119  N.  W.  328  (Supm.  Ct  Wis., 
1909). 

ST  Thus  acts  producing  fear  of 
injury,  in  American  Steel  &  Wire 
Co.  V.  Wire  Drawers',  etc..  Unions, 
90  Fed.  608  (C.  C.  Ohio,  1898); 
Southern  Ry.  Co.  y.  Machinists' 
Local  Union,  111  Fed.  49  (C.  C. 
Tenn.,  1901) ;  Allis  Chalmers  Co.  v. 
Reliable  Lodge,  111  Fed.  264  (C.  0. 
ni.,  1901 ) ;  Pope  Motor  Car  Co.  y. 
Keegan,  150  Fed.  148  (C.  C.  Ohio, 
1906) ;  Butterick  Publishing  Co.  v. 
Typographical  Union  No.  6,  50 
Misc.  1;  100  N.  Y.  Suppl.  292 
(Supm.  Ct.,  Sp.  T.,  1906);  Bea- 
ton V.  Tarrant,  102  111.  App.  124 
(1902);     Christensea     v.     Kellogg 
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§     105. 


asuntt  UaoUutiiur.*' 


Switchboard,  etc,  Co^  110  111.  App. 
ei  (1008);  ChristcDfleii  y.  People, 
114  HI.  App.  40,  61  (1004) ;  Davis 
ICachine  Co.  v.  Robinaon,  41  Miac 
320;  84  N.  Y.  Suppl.  837  (Supm. 
Ct.,  Sp.  T.,  1003).  See  alio  Exug 
Furniture  Oo.  y.  Berlin  Union,  6 
Ont.  Law  Rep.  463  (1003).  See 
also  §  86. 

In  €k>ldberg  y.  Stablemen's  Un- 
ion, 140  CaL  420;  86  Pac.  806;  8 
L.  R.  A«  N.  S.  460;  117  Am.  St. 
Rep.  145  (1006),  the  injunction 
allowed  was  against  ''causing  any 
agent  or  agents,  representatiye  or 
representatiyes,  or  any  picket  or 
pickets,  or  any  person  or  persons 
to  be  stationed  in  front  of  or  in  the 
immediate  yidnity  of  said  (plain- 
tiff's) places  of  business,  with  a 
placard  or  transparency  having  on 
it  the  words  and  figures  ("Unfair 
firm;   reduced  wages  of  employees 


50c  per  day.  Please  don't  patron- 
ize") or  any  placard  or  transpar- 
ency (having  words  or  figures)  of 
similar  import,  and  from,  at  said 
places  of  business,  or  in  front 
thereof,  or  in  the  immediate  vicinity 
thereof,  by  means  of  pickets  or 
transparencies,  or  otherwise,  threat- 
ening or  intimidating  any  person 
or  persons  transacting  or  desiring 
to  transact  business  with  said  plain- 
tiff, or  being  employed  at  said  place 
or  places  by  the  plaintiff." 

M  In  Worthington  v.  Waring,  157 
Hass.  421;  32  N.  £.  744;  20  L.  R. 
A.  342;  34  Am.  St.  Rep.  204  (1802), 
an  injunction  against  the  hlaokUat- 
ing  of  employees  was  refused;  but 
see  explanation  of  the  decision  in 
20  L.  R.  A.  342,  note. 

See,  generally,  as  to  blacklisting, 
I  48. 
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COMBINATIONS  PEODUCING  PUBLIC  INJURY 


CHAPTER  XII 


THE  DOCTRINB  OF   PUBLIO  POLICT 


106.  The  doctrine  of  public  policy. 

107.  Application  of  doctrine  to  restrictions  upon  competiiioiL 


§  106.  The  dootrine  of  public  policy. — The  wrongs  hitherto 
considered  have  been  wrongs  that  the  law  regards  as  committed 
merely  against  an  individual.  But  we  pass  now  to  a  considera- 
tion of  wrongs  that  the  law  regards  as  far  more  extensive  iu 
their  operation,  namely,  as  committed  not  merely  against  an 
individual,  but  against  a  large  number  of  individuals,  con- 
stituting that  vague  combination  known  as  ^Hhe  public,''  that 
is  to  say,  the  inhabitants  of  a  given  town,  city,  State  or  country, 
as  the  case  may  be,  or  even  of  a  region  not  limited  by  mere 
political  boundaries.  The  needs  and  capacities  of  different  in- 
dividuals are  so  infinite  in  their  variety  that  a  wrong  measured 
by  the  needs  and  capacities  of  a  large  number  must,  of  ne- 
cessity, be  somewhat  indeterminate  in  its  character,  to  say 
nothing  of  the  indefiniteness  of  the  number  affected.  Hence, 
it  is  not  surprising  that  so  indeterminate  a  test  of  liability  has 
at  times  encountered  strong  disapproval.^     Nevertheless  it  is  a 


iSuch  disapproval  ia  manifested 
in  the  frequent  quotation  of  the 
remark  of  Burrough,  J.,  in  Rich- 
ardson V.  Mellish,  2  Bingham,  229, 
252  (1824),  that  "public  policy  is 
a  very  unruly  horse."  See,  for  in- 
stance, Chappel  ▼.  Brockway,  21 
Wend.    (K.  Y.)    157,   164    (1839). 


For  criticisms  of  the  doctrine,  see 
remarks  of  Campbell,  C.  J.,  in  Hil- 
ton ▼.  Eckersley,  6  El.  &  Bl.  47,  64 
(1855) ;  also  Kellogg  v.  Larkin,  3 
Pinney  (Wis.),  123,  136;  56  Am. 
Dec.  1^,  168  (1851). 

In  Bohn  Manuf.  Co.  v.  Hollis,  54 
Minn.   223,   231;    55   N.   W.    1110, 
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test  that  we  must  regard  as^  for  the  present  at  leasts  firmly  es- 
tablished in  our  jurisprudence.^  A  wrong  of  this  character  is 
commonly  known  as  an  act  against  jpu&Ztc  policy.    Any  defini- 


1120;  21  L.  R.  A.  337,  330;  40  Am. 
St.  Rep.  310  (1803),  it  was  said: 
''There  is  perhaps  danger  that,  in* 
fluenoed  l^  sxush  terms  of  illuBiye 
meaning  as  'monopolies,'  'truBts,' 
lioyootts,'  'strikes,'  and  the  lik^ 
they  (the  courts)  may  be  led  to 
transcend  the  limits  of  their  juris* 
diction,  and,  like  the  court  of  King's 
Bench,  in  Bagg's  Case,  11  Coke, 
08a  (1615),  assume  that,  on  gen- 
eral principles,  they  have  authority 
to  correct  or  reform  everything 
which  they  may  deem  wrong,  or,  as 
Lord  Ellsmere  puts  it,  to  manage 
the  Stote.' " 

2  In  Bishop  v.  Palmer,  146  Mass. 
460;  16  N.  £.  200;  4  Am.  St.  Hep. 
330  (1888),  the  invalidity  of  con- 
tracts in  restraint  of  trade  was  said 
to  rest  on  the  same  ground  ''as  if 
such  contracts  were  forbidden  by 
positive  statute."  That  the  court 
will  raise  the  question  that  a  con- 
tract is  illegal  as  against  public 
policy,  though  it  has  not  been  rais- 
ed by  the  parties,  see  Wright  v. 
Cudahy,  168  111.  86;  48  N..  E.  30 
(1807);  Richardson  v.  Buhl,  77 
Mich.  632,  656;  43  N.  W.  1102, 
1110;  6  L.  R.  A.  457,  465  (1880); 
Detroit  Salt  Co.  v.  National  Salt 
Ck).,  134  Mich.  103,  117;  06  N.  W. 
1,  6  (1003).  So,  even  on  appeal, 
Pasteur  Vaccine  Co.  v.  Burke,  22 
Tex.  Civ,  App.  232;  54  S.  W.  804 
(1800).  But  an  appellate  court 
should  not  consider  the  objection, 
raised  for  the  first  time  on  appeal, 
unless  such  illegality  appear  from 
the  pleadings,  the  face  of  the  con- 
tract, or  the  confessed  facts  of  the 
case.    Carter-Crume   Co.    v.    Peur- 


rung,  86  Fed.  430;  30  C.  C.  A.  174 
(6th  C  1808).  The  rule  that  the 
question  whether  an  agreement  is 
contrary  to  public  policy,  is  one 
of  law  for  the  court  has  been  ap- 
plied to  agreements  in  restriction 
upon  competition.  Thus,  in  Cum- 
mings  v.  Union  Blue  Stone  Co.,  15 
App.  D.  602;  44  N.  Y.  Suppl.  787 
(1807) ;  affirmed  in  164  N.  Y.  401; 
58  N.  £.  525;  52  L.  R.  A.  262;  70 
Am.  St  Rep.  655  (1000,  holding  a 
request  to  go  to  the  juiy  properly 
denied).  So  in  Kellogg  v.  Larkin, 
3  Pinney  (Wis.),  123,  135;  56 
Am.  Dec.  164,  167  (1851),  holding 
that,  in  an  action  on  an  agreement, 
judgment  for  the  defendant  on  de- 
murrer to  the  plea  was  not  made 
proper  by  mere  averments  in  the 
plea  to  the  effect  that  the  agree- 
ment tended  to  stifle  competition, 
etc  The  court  said:  ''No  averment 
could  give  to  the  agreement  a  char- 
acter which  it  had  not,  and  no  ad- 
mission could  take  from  it  the 
character  which  it  had."  To  simi- 
lar effect,  Hoffman  v.  Brooks,  23 
Am.  Law  Reg.  (N.  S.)  648  (Super. 
Ct.  Cin.,  1884).  But  in  South 
Florida  R.  R.  Co.  v.  Rhodes,  25 
Fla.  40,  46;  5  So.  633,  635;  3  L. 
R.  A.  733,  737;  23  Am.  St.  Rep. 
506  (1880),  the  question  whetner 
an  agreement  was  "bona  fide  and 
not  entered  into  for  the  purpose 
of  an  oppressive  monopoly"  was 
held  a  mixed  one  of  law  and  fact, 
and  for  the  jury.  See,  as  to  plead- 
ing defense  to  contract  valid  on  its 
face  as  alleged  and  proved  by  the 
plaintiff,  Drake  v.  Siebold,  81  Hun, 
178;  30  N.  Y.  Suppl.  607  (1804). 
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tion  of  such  an  act  would  seem  to  be  of  necessity  unsatisfao* 
tory,'  and,  without  attempting  to  frame  one,  we  content  ouiv 
selves  with  the  suggestion  that  an  act  illegal  as  against  public 
policy  involves,  as  an  essential  element,  the  idea  of  a  wrong 
committed  against  a  considerable  number  of  persons,  such,  num- 
ber being  commonly  incapable  of  precise  determination.  It  is 
important  to  note  that  so  different  are  the  conditions  of  ex- 
istence, comparing  one  time  or  country  with  another,  that  an  act^ 
illegal  as  against  public  policy,  under  the  conditions  of  a  given 
time  and  country,  may  not  be  so  under  the  conditions  of  an- 
other.^   Hence,  in  applying  this  test  of  liability,  precedents 


s  It  was  said  by  Kekewich,  J.,  in 
Davies  v.  Davies,  36  Ch.  D.  359, 
364  (1887),  that  "pubUo  policy 
does  not  admit  of  definition/'  But 
in  People  ez  reL  v.  Chicago  Gas 
TniBt  Co.,  130  lU.  268,  294;  22  N. 
E.  798,  803;  8  L.  R.  A.  497,  506; 
17  Am.  St.  Rep.  319  (1889),  pub- 
lic policy  was  defined  as  ''that  prin- 
ciple of  the  law  which  holds  that 
no  subject  or  citizen  can  lawfully 
do  that  which  has  a  tendency  to  be 
injurious  to  the  public  or  against 
the  public  good."  See  also  Green- 
hood  on  Public  Policy,  p.  2.  By 
Cal.  Civil  Ck)de,  §  1667,  which  has 
been  copied  in  several  other  juris- 
dictions, "that  is  not  lawful  which 
is  contrary  to  the  policy  of  ex- 
press law,  although  not  expressly 
prohibited.'' 

4  Thus,  it  was  said  in  U.  8.  ▼. 
Trans-Missouri  Freight  Assoc.,  58 
Fed.  58,  68;  7  C.  C.  A.  15,  72; 
24  L.  R.  A.  73,  82  (8th  C,  1893), 
with  reference  to  public  policy  in 
connection  with  contracts  in  re- 
straint of  trade:  ''Public  policy 
changes  with  the  changing  condi- 
tions of  the  times.  It  is  hardly  to 
be  expected  that  a  people  who  are 
transported  by  steam  with  a  rapid- 
ity hardly  conceived  of  a  century 


ago,  who  are  in  constant  and  in- 
stant  communication  with  eadi 
other  by  electricity,  and  who  carry 
on  the  most  important  commercial 
transactions  by  the  use  of  the  tele- 
graph, while  separated  by  thousands 
of  miles,  will  entertain  precisely 
the  same  views  of  what  is  conducive 
to  the  public  welfare  in  commer- 
cial and  business  transactions  as 
the  people  of  the  last  century,  who 
lived  when  commerce  crept  slowly 
along  the  coasts,  shut  out  of  the 
interior  by  the  absence  of  roads, 
and  hampered  by  an  almost  impas- 
sable ocean.  .  •  .  It  is  with  the 
public  policy  of  to-day,  as  illustrat- 
ed by  public  statutes  and  judicial 
decisions,  that  we  have  now  to  deal. 
In  considering  that  subject  we  are 
not  to  be  governed  by  our  own 
views  of  the  interests  of  the  people, 
or  by  general  considerations  tending 
to  show  what  policy  would  prob- 
ably be  wise  or  unwise.  Such  a 
standard  of  determination  might  be 
unconsciously  varied  by  the  personal 
views  of  the  judges  who  constitute 
the  court.  The  public  policy  of  the 
nation  must  be  determined  by  its 
constitution,  laws  and  judicial  de- 
cisions. So  far  as  they  disclose  it, 
it  is  our  province  to  learn  and  en- 
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based  on  different  conditions  of  time  and  place  should  be  em- 
ployed with  great  caution.^  So,  too^  the  lack  of  precedents 
furnishes  no  sufficient  ground  for  refusal  to  pronounce  illegal, 
acts  performed  under  radically  new  conditions  of  time  and 
place,  and,  as  will  hereafter  be  seen,  this  statement  is  peculiarly 
applicable  to  the  development  of  the  doctrine  against  restrictions 
upon  competition  resulting  from  the  acts  of  individuals.  Obvi- 
ously the  public  policy  of  a  given  jurisdiction  may  be  determined 
by  the  legislative  power,  subject  to  constitutional  restriction,  if 
any.* 

§  107.  Application  of  doctrine  to  leftrictions  upon  competi- 
tion.— The  combinations  presently  to  be  considered  are  such  as 
produce  or  tend  to  produce  restrictions  upon  competition. 
Whatever  be  the  specific  ground  on  which  such  restrictions  are 
held  to  be  illegal,  the  underlying  ground  will  be  found  to  be 
that  they  are  against  public  policy.  There  is  authority,  how- 
ever, for  saying  that  it  is  with  reluctance  that  the  doctrine  of 
public  policy  will  be  applied  for  the  purpose  of  condemning 
such  restrictions.  "^ 


force  it;  beyond  that  it  is  unneoes- 
sary  and  unwise  to  pursue  our  in- 
quiries." See  also  Davies  v.  Davies, 
86  Oh.  D.  359    (1887). 

BThis  is  peculiarly  applicable  to 
precedents  concerning  the  validity 
of  contracts  in  restraint  of  trade. 
See  note  4,  supra;  also,  Nordenfelt 
V.  Maxim  Nordenfelt  Quns  k  Am- 
munition Co.,  App.  Cas.  (1894), 
635,  553;  Diamond  Match  0>.  v. 
Roeber,  106  N.  T.  473;  13  N,  E. 
419;  60  Am.  Rep.  464  (1887). 

•  People  ex  reL  v.  Chicago  Gas 
Trust  Co.,  130  HI.  268,  296;  22  N. 
S.  798,  804;  8  L.  R.  A.  497,  506; 
17  Am.  St  Rep.  319  (1889). 

f  In  Ives  V.  Smith,  3  N.  Y.  Suppl. 
645,  653;  affirmed  in  8  Id.  46  (Supm. 
Ct.,  Gen.  T.,  1889),  where  were 
sustained  traffic  contracts  between 
railroad  companies,  the  court  said: 
^A  court  should  not  stamp  with 
hmtlidity  contracts  which  have  ex- 


isted for  years,  and  under  which 
rights  have  been  created  and  obli- 
gations assumed,  without  the  clear- 
est conviction  that  they  come  with- 
in the  condemned  or  illegal  class. 
The  avoidance  of  contracts  on  the 
ground  that  they  are  against  public 
policy,  is  reluctantly  ordered  by  the 
courts."  Compare  the  frequently 
quoted  remarks  of  Jessel,  M.  R., 
in  Printing  &  Numerical  Registering 
Co.  V.  Sampson,  19  L.  R.  Eq.  Cas. 
462  (1875),  that  <'if  there  is  one 
thing  which,  more  than  another, 
public  policy  requires,  it  is  that 
men  of  full  age  and  competent  un- 
derstanding shall  have  the  utmost 
liberty  of  contracting,  and  that  their 
contracts,  when  entered  into  freely 
and  voluntarily,  shall  be  held  sacred, 
and  shall  be  enforced  by  courts  of 
justice."  See  artide  in  13  Harv. 
Law  Rev.  198,  266,  277  (1889- 
1900)  by  E.  Q.  Keasbey. 


CHAPTER  XIII 

RESTRICTION   UPON   COMPRTITION   AS   RESULTING  FROM  ACT   OF 

GOVERNMENT 

§  108.    Restriction  upon  competition  as  resulting  from  aet  of  government. 
100.    Monopoly  as  resulting  from  act  of  government. 

110.  Monopoly  as  exclusive  of  new  right  or  franchise  not  previously 

possessed  by  community  at  large. 

111.  Restriction  created  in  exercise  of  police  power. 

112.  Right  under  patent. 

113.  Constitutional   restrictions  upon  power  of  legislature  to  create 

monopolies. 

114.  Monopoly  as  resulting  from  act  of  municipal  corporation. 

§  108.  Sestriotioii  upon  competition  as  resiilting  from  act  of 
gOTcmmeiit. — Competition  has  been  defined  as  "the  act  of  seek- 
ing or  endeavoring  to  gain  what  another  is  endeavoring  to  gain 
at  the  same  time ;  common  contest  or  striving  for  the  same  ob- 
ject" *  As  applied  to  competition  in  trade,  it  is,  generally 
speaking,  the  action  of  two  or  more  traders  in  seeking  at  the 
same  time  to  deal  with  the  same  customer.  The  existence  of  a 
restriction  upon  competition  implies  diminution  of  competition, 
or,  at  least,  a  tendency  to  such  diminution.  Thus,  if  there  have 
previously  been  three  traders  seeking  at  the  same  time  to  deal 
with  the  same  customer,  whatever  causes  the  number  of  such 
competing  traders  to  be  reduced  from  three  to  two  results  in  a 
diminution  of  competition.  If  the  number  be  so  reduced  to 
one,  there  is  a  complete  restriction  upon  competition;  that 
is  to  say,  a  destruction  of  competition.  Until  within  a 
comparatively  recent  period  a  complete  or  an  approximately 
complete  restriction  upon  competition  has  usually  been  the  re- 
sult, not  of  the  acts  of  mere  individuals,  but  of  a  grant,  that  is, 

1  Century  Dictionary. 
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the  act  of  govermnent,  conferring  upon  a  single  individual  or 
set  of  individuals  the  exclusive  right  of  buying  or  selling  a 
given  article  within  a  given  area. 

§  109.    Monopoly  as  remlting  from  aot  of  government. — ^Be- 

striction  upon  competition  resulting  from  an  act  of  government^ 
as  distinguished  from  the  acts  of  individuals,  has  commonly 
taken  the  form  of  what  has  been  known  as  a  monopoly,  whicfh, 
"in  its  original  sense,  was  an  exclusive  right  granted  by  the 
State  to  one  or  a  few  of  something  which  was  before  of  com- 
mon right"  ^  Thus  a  monopoly  has  been  defined  as  a  "license 
or  privil^e  allowed  hy  the  king  for  the  sole  buying  and  selling, 
making,  working  or  using  of  anything  whatsoever,  whereby  the 
subject  in  general  is  restrained  from  that  liberty  of  manufac- 
turing or  trading  which  he  had  before/'  *  So  as  "an  institution 
by  the  Jdng,  by  his  grant,  commission  or  otherwise  to  any  persons 
or  corporations  of  or  for  the  sole  buying,  selling,  making,  work- 
ing or  using  of  everything,  whereby  any  persons  or  corporations 
are  sought  to  be  restrained  of  any  freedom  or  liberty  they  had  be- 
fore, or  hindered  in  their  lawful  trade."  *  In  England  the 
power  of  creating  monopolies  was,  as  indicated  in  the  above 
quoted  definitions,  for  a  long  time  in  the  crown,  but  was  so 
abused  by  the  appointing  power  that,  by  virtue  of  statute,  it  is 


s  Pocahontas  Coke  Ck>.  v.  Powha- 
tan Coal  &  Coke  Co.,  60  W.  Va.  508, 
520;  56  8.  E.  264,  269;  10  L.  R.  A. 
N.  6.  268,  280;  116  Am.  St  Rep. 
901    (1907). 

>4  Blackstone's  GonunentarieSy  p. 
159. 

4  Dissenting  opinion  of  Story,  J., 
in  Charles  River  Bridge  v.  Warren 
Bridge,  11  Peters  (U.  S.),  420,  607; 
9  L.  Ed.  773  (1837),  citing  East 
India  Co.  y.  Sandys,  10  Howell's 
State  Trials,  371,  386,  425   (1684). 

To  the  same  effect.  City  of  Mem- 
phis y.  Memphis  Water  Co.,  5  Heisk. 
(Tenn.)  495,  629  (1871);  Leeper 
y.  State,  103  Tenn.  500,  514;  53  S. 
W.  962,  964;  48  L.  R.  A.  167,  170 


(1899).  See  also  Darey  y.  Allein, 
11  Coke,  84b  (1602);  U.  S.  v.  E. 
C.  Knight  Co.,  156  U.  S.  1,  9;  15 
Snpm.  249,  252;  39  L.  Ed.  325 
(1895) ;  Re  Charge  to  Grand  Jury, 
151  Fed.  834  (D.  C.  Ga.,  1907); 
Birmingham  &  Pratt  Mines  St.  Ry. 
Co.  y.  Birmingham  Street  Ry.  Co., 
79  Ala.  465;  58  Am.  Rep.  615 
(1885);  Transportation  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611; 
40  S.  E.  591;  56  L.  R.  A.  804;  88 
Am.  St.  Rep.  895  (1902) ;  3  Coke's 
Inst.  181;  Hawkins'  Pleas  of  the 
Crown,  c  79;  Eddy  on  Combina- 
tions, §§  29-^3;  article  in  33  Am. 
Law  Rey.  499  (1899)  by  Lionel 
Norman. 
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now  solely  in  Parliament.'  Similarly  in  this  country  the  power 
is  in  the  legislatures,®  subject  to  such  constitutional  restrictions 
as  exist  "^  Legislative  grants  creating  monopolies  are  strictly 
construed.® 

§  110.  Monopoly  as  ezcliuiTe  of  new  right  or  franohise  not 
previonsly  potsessed  by  oommnnity  at  large. — ^It  will  be  noted 
from  the  definitions  already  given  that  the  legal  conception  of  a 
monopoly,  as  resulting  from  an  act  of  government,  is  confined 


BBy  21  Jas.  1,  c  3  (1624),  de- 
claring that  aU  monopoliefl,  grants, 
letters  patent,  etc.,  for  the  "sole 
buying,  selling,  making,  working  or 
using  of  anything"  should  be  void. 
But  there  had  been  much  earlier 
legislation  directed  against  monop- 
olies. See  9  Edw.  3,  c.  1  (1335), 
cited  in  Darcy  v.  Allein,  infra.  As 
is  said  by  Blackstone  (4  Ck>mmen- 
taries,  p.  159),  such  monopolies 
'Hiad  been  carried  to  an  enormous 
height  during  the  reign  of  Queen 
Elizabeth."  For  a  vivid  character- 
ization of  the  evils  leading  to  the 
popular  agitation  in  England 
against  monopolies  about  the  begin- 
ning of  the  seventeenth  century,  see 
argument  of  counsel  in  the  Slau^- 
ter-House  Cases,  infra  (pp.  45-48), 
and  quotation  therein  from  Macau- 
lay's  History  of  England.  See  also 
Re  Charge  to  Grand  Jury,  supra. 
Such  monopolies  had  previously  to 
the  act  of  1624,  however,  been  de- 
clared illegal  on  pommon-law 
grounds,  thus,  in  the  ''Case  of  Mo- 
nopolies" (Darcy  v.  Allein),  11 
Coke,  84b  (1602),  where  a  grant 
by  the  crown  of  the  exclusive  right 
to  make  cards  within  the  realm  was 
held  void  as  "a  monopoly  and 
against  the  common  law.''  See 
Hawkins'  Pleas  of  the  Crown,  c. 
79;  Eddy  on  Combinations,  §  6; 
article  in  6  Mich.  Law  Rev.  1 
(1907)    by  S.  T.  Miller. 


•  Slaughter-House  Cases,  16  WalL 
36,  66;  21  L.  Ed.  394  (1873) ;  Stew- 
art V.  Erie  &  Western  Transp.  Co., 
17  Minn.  372,  395  (1871);  Ban- 
croft V.  Thayer,  5  Sawyer,  502;  2 
Fed.  Cas.  No.  835  (1879). 

Control  of  liquor  traffic  by  the 
State  itself  was  held  not  objection- 
able as  a  monopoly,  in  Guy  v.  Com- 
missioners of  Cumberland  Co.,  122 
N.  C.  471;  29  S.  E.  771    (1898). 

As  to  power  of  municipal  corpora- 
tions, see  §  114. 

T  See  §  113. 

8  See,  for  instance,  Saginaw  Gas- 
Light  Co.  V.  City  of  Saginaw,  28 
Fed.  529,  535  (C.  C.  Mich.,  1886) ; 
Omaha  Horse  Ry.  Co.  y.  Cable  Tram- 
way Co.,  30  Fed.  324  (C.  C.  Neb., 
1887) ;  Interstate  Stockyards  Co.  v. 
Indianapolis  Union  Ry.  Co.,  99  Fed. 
472,  482  (C.  C.  Ind.,  1900);  Wil- 
mington City  Ry«  Co.  v.  Wilming> 
ton  &  B.  S.  Ry.  Co.,  8  Del.  Ch. 
468,  511;  46  AtL  12,  22  (1900); 
Capital  City  Light  A  Fuel  Co.  v. 
Ci^  of  TaUahassee,  42  Fla.  462; 
28  So.  810  (1900) ;  State  ex  rel.  v. 
Cincinnati  Gas-Light  &  Coke  Co.,  Id 
Ohio  St.  262,  293  (1868);  Appeal 
of  Scranton  Electric  light  &  Heat 
Co.,  122  Pa.  St  154;  15  Atl.  446; 
1  L.  R.  A.  285;  9  Am.  St.  Rep.  79 
(1888) ;  Brummett  v.  Ogden  Waters 
works  Co.,  93  Pac.  828,  833  (SupoL 
Ct  Utah,  1908). 
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to  such  monopolies  as  result  from  the  absorption  by  one  indi- 
vidual or  set  of  individuals  of  a  right  previously  possessed  by 
the  community  at  large^  and  does  not  include  the  vesting  in  such 
individual  or  set  of  individuals  of  a  new  right  not  previously 
possessed  by  the  community  at  large.*  Thus  the  legal  concep- 
tion of  a  monopoly  has  been  held  not  to  include  the  grant  of  an 
exclusive  ferry  franchise ;  ^^  so  of  a  grant  of  the  right  to  supply 
gas  **  or  water  **  to  a  municipality. 


•  See  §  109;  dissenting  opinion 
of  Story,  J.,  in  Charles  River  Bridge 
y.  Warren  Bridge,  11  Peters  (U.  S.)^ 
420,  607;  0  L.  Ed.  773  (1837); 
also  Taylor  v.  Montreal  Harbour 
Commissioners,  17  Rap.  Jud.  de  Que- 
bec, 276,  286  (1899);  1  Tiedeman's 
State  and  Federal  Control  of  Per- 
sons and  Property,  §  128. 

10  Patterson  v.  Wollmann,  5  N. 
D.  608;  67  N.  W.  1040;  33  L.  R.  A. 
536  (1896;  so,  notwithstanding 
constitutional  prohibition  against 
grant  to  any  citizen  of  ''privileges 
or  immunities  which  upon  the  same 
terms  shall  not  be  granted  to  all 
citizens") ;  City  of  Laredo  v.  Inter- 
national Bridge  &  Tramway  Co.,  66 
Fed.  246;  14  C.  C.  A.  1  (5th  C, 
1895),  where,  however,  the  court 
fell  into  considerable  confusion, 
through  failure  to  apply  the  defini- 
tion of  a  monopoly  as  above  given. 

11  New  Orleans  Gas  Co.  v.  Louis- 
iana Light  Co.,  115  U.  S.  650,  659; 
6  Supm.  252,  256;  29  L.  Ed.  616 
( 1886 ) ;  Crescent  City  Gaslight  Co. 
y.  New  Orleans  Gaslight  0>.,  27 
La.  Ann.  138,  147  (1875) ;  State  v. 
Milwaukee  Gas  Light  Co.,  29  Wis. 
454;  9  Am.  Rep.  598  (1872);  but 
see  Norwich  Gas-Light  Co.  v.  Nor- 
wich City  Gas  Co.,  25  Conn.  19,  38 
(1856).  Compare  Baily  v.  City  of 
Philadelphia,  184  Pa.  St.  594,  605; 
u^  \tl.  494,  406;  39  L.  R.  A.  837, 
841:  63  Am.  St.  Rep.  812   (1898). 


See  as  to  grant  of  right  to  supply 
light  by  electricity.  City  of  Denver 
y.  Hubbard,  17  Colo.  App.  346;  68 
Pac.  993   (1902). 

12  New  Orleans  Water-works  Co* 
V.  Rivers,  115  U.  S.  674,  681;  6 
Supm.  273,  276;  29  L.  Ed.  525 
(1885);  Bartholomew  v.  City  ol 
Austin,  85  Fed.  359;  29  C.  C.  A. 
568  (5th  C,  1898) ;  City  of  Mem- 
phis v.  Memphis  Water  Co.,  5 
Heisk.    (Tenn.)   495,  529    (1871). 

See  City  of  Brenham  v.  Brenham 
Water  Co.,  67  Tex.  542;  4  S.  W. 
143  (1887) ;  Altgelt  v.  City  of  San 
Antonio,  81  Tex.  436;  17  S.  W.  75; 
13  L.  R.  A.  383  (1891);  Edwarda 
County  V.  Jennings,  89  Tex.  618; 
35  S.  W.  1053  (1896) ;  Omaha  Wa- 
ter Co.  v.  City  of  Omaha,  147  Fed. 
I,  6;  77  C.  C.A,  267,  272;  12  L.  R. 
A.  N.  S.  736,  739  (8th  C,  1906). 
In  Thrift  v.  Elizabeth  City,  122  N. 
C.  31 ;  30  S.  E.  349 ;  44  L.  R.  A.  427 
(1898),  under  a  constitutional  pro- 
hibition against  ''monopoly,"  such 
a  grant  by  a  municipal  corporation 
was  held  void,  it  being  intimated 
that  the  same  would  have  been  held 
even  as  to  a  grant  expressly  author- 
ized by  statute.  To  like  effect  Hart- 
ford Fire  Ins.  Co.  v.  City  of  Hous- 
ton, 110  S.  W.  973  (Tex.  Civ.  App., 
1908) ;  reversed  on  another  point  in 
116  S.  W.  36  (SupsL  Ct  Xbz., 
1909). 
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§  111.  Bestnotion  created  in  exercise  of  police  power. — The 
authority  of  a  legislature  to  create  restrictions  by  way  of  exer- 
cise of  the  police  power  is  well  established,**  though  such  exer- 
cise must  be  limited  to  measures  designed  to  promote  the  public 
healthy  morals  or  safety,  or  otherwise  the  public  welfare.*^ 
A  restriction  created  in  the  exercise  of  such  power  is  not, 
ordinarily  at  least,  open  to  objection  as  a  monopoly,  even, 
in  view  of  a  constitutional  restriction  upon  the  power 
to  create  a  monopoly,*^  thus  a  prohibition  against  the 
grant  of  "any  special  or  exdusive  privilege."  *•  Accordingly 
there  have  been  sustained  statutes  requiring  certain,  qualifications 
as  a  condition  of  the  right  to  practice  a  certain  trade  or  pro- 
fession;*^ so  statutes  providing  for  exclusive  use  of  certain 
school  text-books;  *®  so  grants  by  municipalities  of  the  exclusive 


i>Noel  V.  People,  187  UL  587, 
593;  58  N.  E.  616,  618;  52  L.  R. 
A.  287,  280;  79  Am.  St.  Rep.  238 
(1900). 

14  California  Reduction  Ck>.  v. 
Sanitary  Reduction  Works,  infra; 
Koel  V.  People,  supra. 

15  See,  for  inatance.  State  v.  Call, 
121  N.  C.  643;  28  S.  £.  517  (1897)  ; 
Jannin  v.  State,  42  Tex.  Crim.  App. 
631;  51  S.  W.  1126;  53  L.  R.  A. 
349;  96  Am.  St  Rep.  821  (1899); 
also  2  Hare's  American  Constitu- 
tional Law,  p.  779. 

10  See  infra. 

If  Thus  of  a  provision  for  exami- 
nation and  license  of  medical  practi- 
tioners. Matter  of  Campbell,  197 
Pa.  St.  581;  47  Atl.  860  (1901). 
So  for  obtaining  by  barber  of  certifl- 
cate  of  registration.  State  v.  Zeno, 
79  Minn.  80;  81  N.  W.  748;  48 
L.  R.  A.  88;  79  Am.  St.  Rep.  422 
(1900).  Otherwise,  however,  of  a 
statute  limiting  to  registered  pharm- 
acists the  right  to  sell  patent  and 
proprietary  medicines  at  retail,  but 
without  requiring  of  them  to  make 
any  inspection  or  examination  of  the 


same.  Noel  v.  People,  supra.  To 
similar  effect.  State  ▼.  Donaldson, 
41  Minn.  74;  42  N.  W.  781  (1889). 
As  to  creation  of  monopoly  of  busi- 
ness of  keeping  sailors'  boarding 
houses,  see  White  v.  Holman,  44 
Oreg.  180;  74  Pac.  933  (1904).  As 
to  requirement  of  length  of  resi- 
dence in  same  locality  aa  qualifica- 
tion for  practice  of  medicine,  see 
State  y.  Baer,  112  Iowa,  466;  84 
N.  W.  532;  51  L.  R.  A.  776  (1900). 
Compare  State  v.  Pennoyer,  65  N. 
H.  113;  18  Atl.  878;  5  L.  R.  A. 
709  (1889);  State  v.  Hinman,  65 
N.  H.  103;  18  AU.  194;  23  Am.  St 
Rep.  22   (1889). 

isLeeper  v.  State,  103  Tenn.  500; 
53  S.  W.  962;  48  L.  R.  A.  167 
(1899);  Kand  ▼.  Hartranft,  29 
Wash.  591,  598;  70  Pac.  77,  79 
(1902);  Dickinson  v.  Cunningham, 
140  Ala.  527;  37  So.  345  (1904). 
In  Leeper  v.  State,  however,  it  was 
(103  Tenn.  516;  53  S.  W.  965;  48 
L.  R.  A.  170)  regarded  as  imma- 
terial whether  the  statute  derived 
validity  from  the  police  power,  or 
the  public  character  of  the  schools. 
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privilege  of  removing  garbage;^'  so  statutes  denying  to  indi- 
viduals the  right  of  sale  of  intoxicating  liquors,  and  confining 
such  right  to  public  officials  acting  as  such.^ 

§  112.  Bight  under  patents— It  may  perhaps  be  doubted 
whether  the  definition  of  a  monopoly  as  already  stated  includes 
patents  granted  to  an  inventor  or  discoverer.  However  this 
may  be  on  common-law  principles,  the  legality  of  such  patents 
has  long  been  declared  by  statute.^^  And,  as  a  general  rule,  the 
doctrine  against  monopolies  does  not  render  illegal  restrictions 
imposed  in  granting  a  license.     Thus  it  has  been  said :  ^     ^'The 


i»  Thus,  in  City  of  Grand  Rapids 
v.  De  Vriet,  123  Mich.  570;  82  N. 
W.  260  (1900);  CaUfomia  Reduc- 
tion Go.  V.  Sanitary  Reduction 
Works,  126  Fed.  29;  61  0.  G.  A.  91 
(9th  C,  1903;  see  numerous  deci- 
sions cited) ;  State  r.  Robb,  100 
Me.  ISO;  60  AtL  874  (1905).  Oth- 
erwise, however,  of  the  privilege  of 
removing  substances  that  are  not  per 
se  nuisances,  e.  g.,  rubbish,  cushes 
and  manure.  Her  v.  Ross,  64  Neb. 
710;  90  N.  W.  869;  57  L.  R.  A. 
895;  97  Am*  St.  Rep.  676   (1902). 

See  Dreyfus  v.  Boone,  114  S.  W. 
718  (Supm.  Ot.  Ark.,  1908);  Re 
Lowe,  54  Kan.  757;  39  Pac.  710; 
27  L.  R.  A.  545  (1895);  State 
V.  HiU,  126  N.  G.  1139;  36  S. 
E.  326;  50  L.  R.  A.  473  (1900); 
People  y.  Gardner,  143  Mich.  104; 
106  K.  W.  541  (1906);  previous 
decision  in  136  Mich.  693;  100  N. 
W.  126  (1904) ;  affirmed  in  Gardner 
V.  Michigan,  199  U.  S.  326;  26 
Supm.  106;  50  L.  Ed.  212    (1905). 

so  Plumb  V.  Ghristie,  103  Ga.  686; 
30  S.  K  769;  42  L.  R.  A.  181 
(1898). 

21  21  Jas.  1,  c.  3,  §  5  (1624),  sav- 
ing from  the  operation  of  the  act 
''any  letters  patents  and  grants  of 
privilege  for  the  term  of  fourteen 
years    oi*    imder,    hereafter    to    be 


made,  of  the  sole  working  or  mak- 
ing of  any  manner  of  new  manu- 
factures within  this  realm,  to  the 
true  and  first  inventor  and  inven- 
tors of  such  manufactures,  which 
others  at  the  time  of  making  such 
letters  patents  and  grants  shaU  not 
use,  so  as  also  they  be  not  con- 
trary to  the  law  nor  mischievous 
to  the  State,  by  raising  prices  of 
commodities  at  home,  or  hurt  of 
trade,  or  generally  inconvenient." 
By  art.  1,  §  8,  of  the  Federal  con- 
stitution, Congress  has  exclusive 
power  "to  promote  the  progress  of 
science  and  useful  arts  by  securing 
for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to 
their  respective  writings  and  dis- 
coveries." Laws  have  been  enacted 
to  carry  this  provision  into  effect. 

See  Bement  v.  National  Harrow 
Go.,  186  U.  S.  70,  80;  22  Supm.  747, 
751;  46  L.  Ed.  1058  (1902);  Gen- 
eral Electric  Go.  v.  Wise,  119  Fed. 
922  (G.  G.  N.  Y.,  1903). 

22  Bement  v.  National  Harrow 
Go.,  supra  (186  U.  S.  91;  22  Supm. 
755).  '  Here  were  sustained  provi- 
sions relating  to  price,  to  manu- 
facture and  sale  by  the  licensee,  and 
to  granting  of  other  licenses  by  the 
licensor.  It  also  appeared  that  the 
execution  of  the  agreements  embod- 
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general  rule  is  absolute  freedom  in  the  use  or  sale  of  rights  un- 
der the  patent  laws  of  the  United  States.  The  very  object  of 
these  laws  is  monopoly,  and  the  rule  is,  with  few  exceptions, 
that  any  conditions  which  are  not  in  their  very  nature  illegal 
with  regard  to  this  kind  of  property,  imposed  by  the  patentee 
and  agreed  to  by  the  licensee  for  the  right  to  manufacture  or  use 
or  sell  the  article  will  be  upheld  by  the  courts.  The  fact  that 
the  conditions  in  the  contracts  keep  up  the  monopoly  or  fix 
prices  does  not  render  them  illegaL''  ITevertheless,  in  case  of 
such  a  grant  to  one  engaged  in  what  has  been  regarded  as  a 
business  of  a  ^'public  character,"  such  restrictions  have  been 
held  illegal  as  interfering  with  the  performance  of  the  duty  of 
the  grantee  to  the  public^^     And  while  the  legality  of  a  patent 


led  in  the  lioenses  settled  a  large 
amount  of  litigation  regarding  the 
validity  of  many  patents.  This  de- 
cision was  applied  under  like  con- 
ditions in  U.  8.  Consolidated  Seeded 
Raisin  Ck>.  ▼.  OrifBn  &  Skelley  Co., 
126  Fed.  364;  61  G.  G.  A.  334  (9th 
C,  1903) ;  National  Phonograph  Go. 
V.  Schlegel,  128  Fed.  733;  64  G.  G. 
A.  594  (8th  C.,  1904). 

See  also  Fair  v.  Dover  Manuf. 
Go.,  166  Fed.  117  (C.  G.  A.,  7th 
C,   1908). 

So  in  Murphy  y.  Christian  Press 
Assoc  Publishing  Co.,  38  App.  D. 
426;  56  N.  Y.  Suppl.  597  (1899), 
was  sustained  a  provision  in  an 
agreement  conferring  the  right  to 
publish  a  copyrighted  book,  to  ine 
effect  that  the  book  should  not  be 
sold  for  less  than  a  stipulated  price, 
the  case  of  a  combination  being  dis- 
tinguished. So  of  provision  in  con- 
tract for  sale  of  proprietary  medi- 
cines. Miles  Medical  Go.  v.  Piatt, 
142  Fed.  606  (G.  G.  111.,  1906); 
Miles  Medical  Go.  y.  Jaynes  Drug 
Co.,  149  Fed.  838  (G.  C.  Mass., 
1906 ;  so  held  against  objection  that 
Federal  anti-trust  act  was  applica- 


ble). To  the  contrary  seems  John 
D.  Park  &  Sons  Co.  v.  Hartman, 
153  Fed.  24;  82  G.  G.  A.  158;  12 
L.  IL  A.  N.  S.  135  (6th  C.,  1907) ; 
on  appeal  from  Hartman  v.  John 
D.  Park  &  Sons  Co.,  145  Fed.  358, 
386  (G.  G.  Ky.,  1906) ;  Miles  Med- 
ical Go.  v.  Park,  164  Fed.  803  (C. 
G.  A.,  6th  G.,  1908). 

See  also  Garst  y.  Harris,  177 
Mass.  72;  58  N.  E.  174  (1900); 
Straus  V.  American  Publishers'  As- 
soc., 177  N.  Y.  473;  69  N.  E. 
1107;  64  L.  R.  A.  701;  101  Am.  St. 
Rep.  819  (1904) ;  193  N.  Y.  496;  86 
K.  £.  525  (1908);  Gortelyou  v. 
Johnson,  138  Fed.  110  (G.  G.  N.  Y., 
1905) ;  Bobbe-Merrill  Co.  v.  Straus, 
139  Fed.  155,  179,  190  (G.  G.  N. 
Y.,  1905). 

ss  Thus,  of  grants  of  the  right  to 
use  instruments  covered  by  tele- 
phone patents.  State  ex  rel.  v.  Bell 
Telephone  Co.,  36  Ohio  St  296;  38 
Am.  Rep.  583  (1880);  Commercial 
Union  Telegraph  Go.  v.  New  Eng^ 
land  Telephone,  etc.,  Co.,  61  Vt. 
241;  17  Atl.  1071;  6  L.  R.  A.  161; 
15  Am.  St.  Rep.  893  (1888).  But 
a  similar  restriction  was  sustained 
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and  the  rights  incident  thereto  are  not,  necessarily  at  least,  af- 
fected by  the  circumstance  of  the  owner  of  the  patent  being  a 
party  to  an  agreement  with  the  owners  of  other  patents  in  re- 
striction upon  competition,^  yet,  as  will  hereafter  be  seen,^'  it 
is,  or  may  be,  a  distinct  question  whether  the  monopoly  enjoyed 
by  the  owner  of  a  patent  prevents  the  application  to  combinations 
among  such  owners,  of  the  rules  applicable  generally  to  restric- 
tions upon  competition. 

§  113.  Constitutional  restrictions  upon  power  of  legidatnre  to 
create  monopolies. — The  better  view  would  seem  to  be  that  in 
the  absence  of  constitutional  restriction,  there  is  no  limitation 
upon  the  power  of  the  legislature  to  create  a  monopoly.^*  In 
nearly  all  the  States,  however,  have  been  established  constitu^ 
tional  prohibitions  against  granting  special  or  exclusive  privi* 
leges.  *^ 


in  American  Rapid  Telegraph  Co.  v. 
Connecticut  Telephone  Co.,  49  Conn. 
362;  44  Am.  Rep.  237  (1881). 

24  Edison  Electric  Light  Co.  ▼• 
Sawyer-Man  Electric  Co.,  53  Fed. 
692;  3  C.  C.  A.  606   (2d  C,  1892). 

s^See  §  148  and  dissenting  opin- 
ion in  Park  ▼.  National  Wholesale 
Druggists'  Assoc,  176  N.  Y.  1,  43; 
67  N.  E.  136,  167;  62  L.  R.  A.  632, 
660;  96  Am.  St.  Rep.  578  (1903). 
See  under  Tex.  (§  232)  as  to  owner 
or  lessee  of  patent. 

2«In  Norwich  Gkw-Light  Co.  ▼. 
Norwich  City  Gas  Co.,  25  Conn.  19, 
38  (1856),  a  monopoly  created  by 
legislative  grant  was  held  illegal, 
even  in  the  absence  of  constitutional 
restriction.  Compare  People  ex  rel. 
Tyroler  v.  Warden  of  City  Prison, 
167  N.  Y.  116,  126;  61  N.  E.  1006, 
1009;  43  L.  R.  A.  264,  269;  68  Am. 
St.  Rep.  763  (1898);  Thrift  v. 
Elizabeth  City,  122  N.  C.  31;  30 
8.  E.  349;  44  L.  R.  A.  427  (1898). 

See,  however,  Saginaw  Gas-Light 
Oo.  T.  City  of  Saginaw,  28  Fed.  629, 
636  (C.  C.  Mich.,  1886). 


s7See  Stimson's  American  Stat- 
ute Law,  §  17;  Skinner  v.  Gamett 
Gold-Mining  Co.,  96  Fed.  736  (C. 
C.  Cal.,  1899);  Interstate  Stock- 
yards Co.  V.  'Indianapolis  N.  Ry. 
Co.,  99  Fed.  472,  482  (a  C.  Ind., 
1900) ;  Omaha  Water  Co.  v.  City  of 
Omaha,  147  Fed.  1,  6;  77  C.  C.  A. 
267,  272;  12  L.  R.  A.  N.  S.  736,  739 
(8th  C,  1906);  Ex  parte  Gerino^ 
143  CaL  412;  77  Pac  166;  66  L. 
R.  A.  249  (1904) ;  Johnson  v.  Good- 
year Mining  Ca,  127  CaL  4;  59 
Pac  304;  47  L.  R.  A.  338;  78  Am. 
St.  Rep.  17  (1899);  Starr  Burying 
Ground  Assoc,  v.  North  Lane  Ceme- 
tery Assoc.,  77  Conn.  83,  90;  68 
Atl.  467,  470  (1904);  N.  Y.,  New 
Haven  &  Hartford  R.  R.  Co.  v. 
Offield,  77  Coim.  417;  69  AtL  610 
(1904);  People  ex  rel.  v.  Clean 
Street  Co.,  226  lU.  470;  80  N.  £. 
298;  9  L.  R.  A.  N.  S.  466;  116 
Am.  St.  Rep.  156  (1907);  Dunbar 
V.  American  Tel.  &  Tel.  Co.,  87  N. 
E.  621,  633  (Supm.  Ct  HI.,  1909); 
Zumpfe  V.  Gentry,  153  Ind.  219; 
54  N.  E.   806    (1899);    Matter  of 
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§  114.    Uonopoly  as  resulting  from  aet  of  munioipal  corpora- 
tion.—The  power  of  creating  a  monopoly  is  not  possessed  by  a 


Flukes,  167  Mo.  125;  57  S.  W.  545; 
51  L.  R.  A.  176;  80  Am.  St.  Rep. 
619  (1900);  Farmers'  Camtl  Co.  v. 
Frank,  72  Neb.  136 ;  100  K.  W.  286, 
293  (1904) ;  Matter  of  Union  Ferry 
Ck>.,  98  N.  Y.  139  (1885);  Thou- 
sand Island  Park  Assoc  t.  Tucker, 
173  K.  T.  203,  210;  65  N.  E.  075, 
976;  60  L.  R.  A.  786,  780  (1903) ; 
City  of  Brooklyn  v.  Nassau  Elec- 
tric R.  R.  Co.,  44  App.  D.  462;  61 
N.  T.  Suppl.  33  (1899);  Territory 
V.  De  Wolfe,  13  OkU.  454;  74  Pac. 
98  (1903) ;  State  ex  rel.  v.  Frazier, 
36  Greg.  178;  59  Pac  5  (1899); 
Supreme  Lodge  United  Benevolent 
Assoc.  V.  Johnson,  98  Tex.  1;  81 
S.  W.  18  (1904). 

As  to  effect  of  statute  prohibiting 
coercion  of  employee  by  discharge 
or  threatening  to  discharge  be- 
cause of  connection  with  any  "law- 
ful organization,"  see  Gillespie 
V.  People,  188  IlL  176;  58  N.  E. 
1007;  52  L.  R.  A.  283;  80  Am.  St. 
Rep.  176   (1900). 

As  to  significance  of  "franchise" 
in  prohibition  against  grant  of  ex- 
clusive franchise,  see  Lasher  v.  Peo 
pie,  183  lU.  226;  55  N.  E.  663; 
47  L.  R.  A.  802;  75  Am.  St.  Rep. 
103  (1899);  Board  of  Trade  v. 
People,  91  111.  80  (1878) ;  and  com- 
pare CHiicago  City  Ry.  Co.  ▼.  Peo- 
ple, 73  III.  541,  547  (1874);  Bank 
of  Augusta  V.  Earle,  13  Peters,  519, 
595;  10  L.  Ed.  274  (1839);  Mor- 
gan V.  Louisiana,  93  U.  S.  217,  223; 
23  L.  Ed.  860  (Oct.  T.,  1876) ;  City 
of  Bridgeport  v.  N.  Y.  ft  New  Hav- 
en R.  R.,  36  Conn.  255,  266;  4  Am. 
Rep.  63,  71  (1869) ;  People  v.  Utica 
Ins.  Co.,  15  Johns  (N.  Y.),  358, 
387;  8  Am.  Dec.  243,  257  (1818); 
Slingerland    v.    International    Con- 


tracting Co.,  43  App.  D.  215,  223; 
60  N.  Y.  SuppL  12,  17  (1899) ;  City 
of  Brooklyn  v.  Nassau  Electric  R. 
R.  Co.,  44  App.  D.  462;  60  N.  Y. 
Suppl.  33  (1899).  As  to  prohibi- 
tion against  making  any  irrevocable 
grants  of  special  privil^;es  or  im- 
munities, see  Bienville  Water  Sup- 
ply Co.  V.  Mobile,  186  U.  S.  212, 
219;  22  Supm.  820,  823;  46  L.  Ed. 
1132  (1902);  Birmingham  ft  Pratt 
Mines  St.  Ry.  Co.  v.  Birmingham 
Street  Ry.  Co.,  79  Ala.  465;  58  Am. 
Rep.  615  (1885) ;  Dickinson  v.  Cun- 
ningham, 140  Ala.  527;  37  So.  345 
(1904) ;  against  grants  of  "special 
privileges  or  immunities,  that  may 
not  be  altered,  revoked  or  repealed." 
Humphreys  v.  State,  70  Ohio  St. 
67,  84;  70  N.  E.  957,  961;  65  L. 
R.  A.  776,  782;  101  Am.  St.  Rep. 
888  (1904) ;  against  granting  "priv- 
ileges or  immunities  which  upon 
the  same  terms  shall  not  equally  be- 
long to  all  citizens,"  etc,  Ex  parte 
Whitley,  144  Cal.  167 ;  77  Pac  879 
(1904);  Femer  v.  State,  151  Ind. 
247;  51  N.  E.  360  (1898);  Matter 
of  Bank  of  Commerce,  153  Ind.  460; 
53  N.  E.  950;  47  L.  R.  A.  489 
(1899);  Boomershine  v.  Uline,  159 
Ind.  500;  65  N.  E.  513  (1902); 
Hoop  V.  Affleck,  162  Ind.  564;  70 
N.  E.  978  (1904);  Brady  v.  Mat- 
tern,  125  Iowa,  158;  100  N.  W. 
358;  106  Am.  St.  Rep.  291  (1904) ;  ^ 
White  v.  Holman,  44  Oreg.  180; 
74  Pac  933  (1904) ;  Sandys  v.  Wil- 
liams, 46  Oreg.  327;  80  Pac.  642 
(1905);  Re  Watson,  17  S.  D.  486; 
97  N.  W.  463  (1903);  Fleetwood 
T.  Read,  21  Wash.  547;  58  Pac  665^ 
47  L.  B.  A.  205  (1899) ;  McDaniels 
V.  Connelly  Shoe  Co.,  30  Wash. 
549,  565;  71  Pac  37,  39;  60  L.  R. 
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municipal  corporation  in  the  absence  of  statutory  authority,'® 


A.  047»  949;  94  Am.  St  Rep.  889 
(1902).  As  to  application  ojE  such 
prohibition  to  provision  as  to  time 
of  payment  of  wages,  see  SeelyyiUe 
Goal  &  Mining  Co.  v.  McGlosson, 
166  Ind.  561;  77  N.  £.  1044;  117 
Am.  St  Rep.  396  (1906);  to  pro* 
▼ision  as  to  number  of  hours  of 
labor^  State  v.  Muller,  48  Oreg. 
252;  86  Pae.  855;  120  Am.  St 
Rep.  806  (1906).  As  to  effect  of 
such  provisions  upon  restrictions 
created  in  exerdse  of  police  power, 
see  §  111.  For  instances  of  legis- 
lative grants  of  the  exclusive  priv- 
ilege to  supply  gas  to  cities,  held 
invalid  under  such  provisions,  see 
St.  Louis  Gas-light  Co.  v.  St.  Louis 
Gas,  Fuel,  etc.,  Co.,  16  Mo.  App. 
52  (1884);  Citizens'  Gas-Light  Co. 
V.  Louisville  Gas  Co.,  81  Ky.  263 
(1883). 

In  People  ex  rel.  Tyroler  v.  War^ 
den  of  City  Prison,  157  N.  Y.  116; 
51  N.  £.  1006;  43  L.  R.  A.  264; 
68  Am.  St.  Rep.  763  (1898),  a 
statute  limiting  to  certain  persons 
the  right  to  buy  and  sell  passage 
tickets  seems  to  have  been  regard- 
ed as  contravening  a  constitutional 
provision  against  "depriving  of  any 
of  the  rights  and  privileges  secured 
to  any  citizen  thereof,"  though  the 
decision  was  mainly  on  the  ground 
that  it  contravened  the  provision 
against  depriving  of  "liberty."  To 
the  contrary,  see  Jannin  v.  State,  42 
Tex.  Crim.  App.  631;  51  S.  W. 
1126;  53  L.  R.  A.  349;  96  Am.  St. 
Rep.  821  (1899).  As  to  effect  of 
exclusive  privileges  sought  to  be 
obtained  under  general  laws,  see  § 
151.  As  to  effect  of  exception  as 
to  power  to  grant  charters  of  in- 
corporation,  see   City   of   Memphis 


V.   Memphis   Water   Co.,   5   Heisk. 
(Tenn.)  495,530  (1871). 

For  constitutional  prohibitions 
against  "perpetuities  and  monopo- 
lies," see  under  anti-trust  acts,  a 


2s  Birmingham  &  Pratt  Mines  St. 
Ry.  Co.  V.  Birmingham  Street  Ry. 
Co.,  79  Ala.  465;  58  Am.  Rq>.  616 
(1885);  Conover  v.  Long  Branch 
Commission,  65  N.  J.  Law,  167;  47 
Atl.  222  ( 1900) ;  Thrift  v.  Elisabeth 
City,  122  N.  C.  31;  30  S.  E.  349; 
44  L.  R.  A.  427  (1898) ;  Clarksburg 
Electric  Light  C6.  v.  City  of  Clarks- 
burg, 47  W.  Va.  739;  35  S.  £.  994; 
50  L.  R.  A.  142  (1900).  See  Lud- 
ington  Water  Supply  Co.  v.  City  of 
Ludington,  119  Mich.  480;  78  N. 
W.  658  (1809).  For  an  instance 
of  a  city  ordinance  held  void  as 
creating  a  monopoly,  see  City  of 
Danville  v.  Noone,  103  lU.  App.  290 
(1902).  So  of  an  ordinance  requir- 
ing all  printing  done  for  the  dty 
to  bear  a  union  label.  City  of  At- 
lanta V.  Stein,  111  Ga.  789;  36  S. 
E.  932;  51  L.  R.  A.  335  (1900); 
Marshall  &  Bruce  Co.  v.  City  of 
Nashville,  109  Tenn.  495;  71  S.  W. 
815  (1903);  Haeussler  v.  City  of 
St.  LouiB^  35  Am.  Law  Rev.  97  (St. 
Louis  C.  C,  1901).  So  of  such  re- 
quirement in  specifications  prescrib- 
ed according  to  advertisement  for 
bid.  People  ex  rel.  Single  Paper  Co. 
V.  Edgcomb,  112  App.  D.  604;  08 
N.  Y.  Suppl.  965  (1906).  See  also 
Holden  v.  City  of  Alton,  179  111. 
318;  53  N.  E.  556  (1899),  and  de- 
cisions cited  in  City  of  Atlanta  v. 
Stein,  supra.  In  National  Surety 
Co.  V.  Kansas  City  Hydraulic  Press 
Brick  Co.,  73  Kan.  196;  84  Pac. 
1034    (1906);   Atkin  v.  Wyandotte 
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but  is  frequently  conferred.     A  grant  of  such  power  is,  however, 
strictly  construed*^ 


Coal  &  lime  C!o.,  73  Kan.  768;  84 
Pac.  1040  (1906),  was  denied  the 
validity  of  selection  by  municipal 
authorities  of  a  particular  paying 
material.  As  to  invalidity  of  re- 
quirement of  license  to  engage  in 
particular  business,  as  "monopolis- 
tic" in  its  tendency,  see  Qray  v.  City 
of  Omaha,  114  N.  W.  600;   14  L. 


R.  A.  K.  8.  1033  (Supnu  Ct.  Ndi, 
1908).  As  to  grants  of  right  to 
supply  gas,  water,  etc,  see  §  110. 
'•Town  of  Kirkwood  ▼.  Meramec 
Highlands  Co.,  94  Mo.  App.  637; 
68  S.  W.  761  (1902);  Clarksburg 
Electric  Li^^t  Co.  v.  City  of  Clarks- 
burg, supra. 


CHAPTER  XIV 

BEBTBICTION   UPOIT  COMPETITION  AS  SESULTING  FROM  ACTS  09 

INDIVIDUALS 

§  116.    Bestriction  upon  oompetition  as  resulting  from  acts  of  indiTiduals. 

116.  Monopoly  as  resulting  from  acts  of  individuals. 

117.  Extension  of  doctrine  of  illegality  of  monopoly  resulting  from  act 

of  govemmenty  to  restriction  upon  oompetition  resulting  from 
acts  of  individuals. 

118.  Restriction  upon  oompetition,  whether  necessarily  illegal. 

119.  Presumption  against  validity  of  restriction  upon  competition. 

120.  Substantial  control  of  supply  as  test  of  legality. 

121.  Effect  of  tendency  to  produce  illegal  restriction. 

122.  Prospect  of  competition. 

123.  Forestalling;  ingrossing;  regrating. 

124.  Fixing,  raising  or  lowering  price. 

125.  Agreement  to  fix  price. 

126.  Agreement  to  fix  wages. 

127.  Deterioration  in  quality. 

128.  Forcing  out  of,  or  preventing  from  entering  employment. 

129.  Combination  as  element  of  illegality. 

130.  What  may  be  subject  of  illegal  restriction;  e.  g.,  tangible  commod- 

ities; services. 

131.  Articles  of  necessity. 

132.  Business  of  public  character. 

133.  Beasonableness  as  test  of  legality. 

134.  Agreements  in  restriction  upon  competition. 

136.  Agreement  in  restriction  upon  competition,  whether  necessarily 
iUegaL 

136.  Trusts. 

137.  Pools. 

138.  Agreements  for  future  delivery. 

139.  Comers. 

140.  Agreements  for  exclusive  service^  dealing  or  agency. 

141.  Grant  by  carrier  of  exclusive  privilege. 

142.  Grant  of  exclusive  privilege  of  soliciting  patronage  of  passengers. 

143.  Grant  of  exclusive  privilege  to  connecting  carrier. 

144.  Grant  by  carrier  of  exclusive  privilege  of  transportation. 

146.    Discrimination  by  carrier  as  between  members  of  general  public 
146.    Grant  of  right  to  establish  line  of  telegraphic  communication  along 
right  of  way  of  railroad. 
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147.  Agreements  not  to  bid. 

148.  Combinations  among  owners  of  patents. 

§  115.  BeitriotioiL  upon  oompetitioii  as  leraltiiig  from  acts  of 
indiyidnals. — ^As  already  seen,  a  restriction  upon  competition 
may  result  from  an  act  of  government.  But  it  may  also  result 
from  the  acts  of  mere  individuals,^  and,  indeed,  under  modem 
conditions  of  business,  it  is  restrictions  of  the  latter  kind  that 
are  more  commonly  presented  for  public  and  judicial  considera- 
tion. It  is  obvious  that  such  restrictions  may  be  infinitely  vari- 
ous as  to  degree.  If  of  a  hundred  grocers  transacting  business 
in  a  given  community,  one  withdraws  from  business,  it  may  be 
that  there  results  a  restriction  upon  competition,  but  if  so  it 
would  ordinarily  be  hardly  appreciable.  If  out  of  three  grocers 
80  transacting  business  one  withdraw,  there  might  be  an  appre- 
ciable, though  incomplete,  restriction.  If  all  but  one  with- 
draw, there  is,  for  the  time  being  at  least,  a  complete  restric- 
tion. 

§  116.  Monopoly  as  resulting  fh>m  acts  of  indiyidnals. — ^As 
in  case  of  a  restriction  upon  competition  resulting  from  an  act 
of  government,  a  restriction  upon  competition  resulting  from 
acts  of  individuals  is,  if  complete,  or  approximately  complete, 
what  is  commonly  known  as  a  monopoly.  It  is  obvious,  how- 
ever, that  the  definitions  seen  to  have  been  applied  to  a  mo- 
nopoly resulting  from  an  act  of  government  are  not  applicable 
here.  «Hence  have  resulted  new  definitions.  Thus:  ^^A  mo- 
nopoly, in  the  modem  sense,  is  created  when,  as  a  result  of  efforts 
to  that  end,  previously  competing  businesses  are  so  concen- 
trated in  the  hands  of  a  single  person  or  corporation,  or  a  few 
persons  or  corporations  acting  together,  that  they  have  power  to 
practically  control  the  prices  of  commodities  and  thus  to  practi- 

1  Although   ordinarily  an   illegal  be  the  case  in  State  v.  Smiley,  65 

combination     in     restriction     upon  Kan.  240,  263;  69  Pae.   199,  207; 

competition   is   among   sellers,   yet  67  L.  R.  A.  903,  913   (1002);  Ar- 

there   is   no   inherent   reason   why  nold  v.  Jones  Ootton  Ck>.,  152  Ala. 

such  a  combination  should  not  ex-  501;  44  So.  662;  12  Lb  R.  A.  N.  8. 

ist  among  buyers,  as  was  held  to  150  (1907). 
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cally  suppress  competition."  ^  "A  monopoly  exists  where  all  or 
so  nearly  all  of  an  article  of  trade  or  commerce  within  a  com- 
munity or  district  is  brought  within  the  hands  of  one  man  or 
set  of  men,  as  to  practically  bring  the  handling  or  production  of 
the  commodity  or  thing  within  such  single  control,  to  the  exclu- 
sion of  competition  or  free  traflSc  therein."  *  So  "any  combi- 
nation the  tendency  of  which  is  to  prevent  competition  in  its 
broad  and  general  sense,  and  to  control,  and  thus  at  will  enhance 
prices,  to  the  detriment  of  the  public,  is  a  legal  monopoly."  ^     So 


sU.  S.  ▼.  American  Tobacco  Co., 

164  Fed.  700,  721  (C.  C.  N.  Y., 
1908).  See  numerous  decisions  cit- 
ed. 

>  Herriman  ▼•  Menzies,  1 15  Cal. 
16,  20;  46  Pac  730,  731;  35  L.  R. 
A.  318,  319;  56  Am.  St.  Rep.  82 
(1896);  Cbntinental  Securities  Go. 
y.  Interborough  Rapid  Transit  Co., 

165  Fed.  945,  958  (C.  G.  N.  \., 
1908). 

« People  y.  North  River  Sugar 
Refining  Co.,  54  Hun,  355,  377;  3 
N.  Y.*  Suppl.  401,  413;  2  L.  R.  A. 
33,42  (1889).  To  like  effect,  State 
y.  Eastern  Goal  Co.,  70  Atl.  1 
(Supm.  Ct.  R.  I.,  1908);  Jones  v. 
Carter,  101  S.  W.  514  (Tex.  Civ. 
App.  1907 ;  holding  a  reservation  in 
a  deed  invalid  as  a  monopoly  within 
the  meaning  of  a  provision  of  the 
Texas  Constitution) ;  Pocahontas 
Coke  Co.  V.  Powhatan  Coal  ft  Coke 
Co.,  60  W.  Va.  508,  520;  56  S.  E. 
264,  269;  10  L.  R.  A.  N.  S.  268, 
280;  116  Am.  St.  Rep.  901  (1907). 
See  also  San  Diego  Water  Co.  v. 
San  Diego  Flume  Co.,  108  Cal. 
549,  559;  41  Pac.  495,  497;  29  L. 
R.  A.  839,  843  (1895) ;  Continental 
Securities  Go.  y.  Interborough 
Rapid  Transit  Co.,  supra;  Cali- 
fornia Steam  Nay.  Co.  v.  Wright, 
6  Cal.  258  (1856) ;  U.  S.  v.  Trans- 
Missouri    Freight    Assoc.,    58    Fed. 


58,  82;  7  G.  G.  A.  15,  86;  24  L. 
R.  A.  73,  82  (8th  G.,  1893).  In 
the  case  last  cited  it  was  held  that 
no  monopoly  of  trade  was  evidenced 
by  the  contract,  each  member  being 
left  to  compete  with  every  other  for 
its  share  of  the  traffic,  and  com- 
peting companies  not  parties  to  the 
arrangement,  being  in  operation  in 
the  same  region.  But  see  reversal 
in  166  U.  S.  290;  17  Supm.  540; 
41  L.  Ed.  1007  (1897).  See  also 
Re  Greene,  52  Fed.  104,  115  (C.  C. 
Ohio,  1892). 

The  business  of  collecting  news 
and  furnishing  reports  thereof  to 
newspapers  held  under  the  circum- 
stances not  to  constitute  a  monop- 
oly. State  ex  rel.  Star  Publishing 
Co.  V.  Associated  Press,  159  ^lo. 
410;  60  S.  W.  91;  51  L.  R.  A.  151; 
81  Am.  St.  Rep.  368  (1900).  See 
on  the  general  subject,  article  in  3 
Va.  Law  Reg.  163,  177  (1897-8) 
by  W.  L.  Royall. 

Comparatively  speaking,  the  use 
of  the  words  "monopoly,"  "monop- 
olising," etc.,  in  the  anti-trust  acts, 
is  not  frequent  or  conspicuous; 
for  instances,  however,  of  prohibi- 
tions against  "monopolizing"  or  "at- 
tempting to  monopolize,"  or  "cre- 
ating," "establishing,"  or  "main- 
taining" a  "monopoly,"  "encourag- 
ing monopoly,"  "monopolizing  trade 
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revolutionary  has  been  the  recent  extension  of  the  meaning  at- 
tached to  the  word  "monopoly**  that  there  is  even  a  tendency  to 
wholly  exclude  what  was  originally  covered  by  the  term.^ 

§  117.  Extension  of  doctrine  of  illegality  of  monopoly  re- 
sulting from  act  of  government,  to  restriction  npon  competition 
resulting  from  acts  of  individuals. — Though  for  centuries  mo- 
nopolies have  been  condemned  by  the  common  law  of  England, 
such  condemnation  was,  until  comparatively  recently,  limited 
in  its  scope  to  monopolies  created  by  the  crown.®  But  such 
condemnation  has  now  been  extended,^  not  only  to  monopolies, 


or  commerce/'  or  the  like,  see  under 
the  Federal  act  (c.  XIX) ;  also  un- 
der Ga.  (§  207);  Miss.  (§  219); 
Mont.  (§  221) ;  N.  M.  (§  223) ;  N. 
T.  (§  224) ;  Utah  (§  233) ;  Wis.  (§ 
235).  For  somewhat  elaborate  def- 
initions of  a  monopoly,  see  under 
S.  C.  (§  229) ;  of  "trust  or  monop- 
oly," under  S.  D.  (§  230).  For  con- 
stitutional provisions  especially  di- 
rected against  monopolies,  see  under 
Ark.  (§  206);  Md.  (§  216);  N.  C. 
(§  225);  6.  D.  (§  230);  Tenn. 
(§  231);  Tex.  (§  232);  Wash.  (§ 
234);  Wyom.   (§  236). 

^  With  reference  to  the  use  of  the 
term  ''monopolize"  in  the  Federal 
and  Louisiana  anti-trust  acts,  it 
was  said  in  American  Biscuit  A 
Manuf.  Ck>.  ▼.  Klotz,  44  Fed.  721 
(C.  G.  La.,  1891):  ''In  construing 
the  Federal  and  State  statutes  ive 
exclude  from  consideration  all  mo- 
nopolies which  exist  by  legislative 
grant;  for  we  think  the  word 
'monopolize'  cannot  be  intended  to 
be  used  with  reference  to  the  ac- 
quisition of  exclusive  rights  under 
government  concession,  but  that  the 
lawmaker  has  used  the  word  to 
mean  'to  aggregate'  or  'concentrate' 
in  the  hands  of  few,  practically, 
and  as  a  matter  of  fact,  and  ac- 
cording  to   the   known    results    of 


human  action,  to  the  exclusion  of 
others;  to  accomplish  this  end  by 
what,  in  popular  language,  is  ex- 
pressed in  the  word  'pooling.' " 

•  See  §  109. 

7  How  recently  is  indicated  by  so 
comparatively  recent  a  decision  as 
Kellogg  V.  Larkin,  3  Pinney  (Wis.), 
123,  147;  56  Am.  Dec.  164,  177 
(1851),  where  an  agreement^ was 
sustained  as  not  tending  to  create 
a  monopoly,  the  court  saying:  "The 
cases  cited  all  arose  upon  royal 
grants  or  by-laws,  and  consequently 
were  cases  of  involuntary  restraints. 
Th^  do  establish  the  doctrine  that 
the  grant  of  a  monopoly  is  void; 
but  they  do  not  support  the  aver- 
ment of  the  plaintiff  in  error.  .  .  . 
I  assert  that  the  right  to  stifle  com- 
petition by  contract,  so  far  as  it  is 
injurious  to  the  parties  contracting, 
has  not  before  been  denied  or  ques- 
tioned for  two  hundred  years,  un- 
less two  cases  reported  in  4  Denio, 
349;  47  Am.  Dec.  258,  and  6  Denio, 
434;  49  Am.  Dec.  282,  are  to  be  con- 
sidered as  denying  the  right."  (Re- 
ferring to  Hooker  v.  Vandewater 
and  Stanton  v.  Allen,  respectively.) 
It  was  asserted  l^  Francis  Whar- 
ton in  3  Crim.  Law  Mag.  1,  6 
(1882),  that,  "in  this  country,  the 
right    of    individuals    to    buy    up 


BESTBICTION   BBBULTINa   FSOM   ACTS   OF   INDIVIDUALS.       217 


but  to  other  restrictions  upon  competition  resulting  from  acts  of 
individuals.  Thus  it  is  said :  ^^  The  idea  of  monopoly  is  not 
now  confined  to  a  grant  of  privileges.  It  is  understood  to 
include  a  'condition  produced  by  the  acts  of  mere  individuals.' 
Its  dominant  thought  now  is^  'the  notion  of  exclusiveness  or 
unity* ;  in  other  words,  the  suppression  of  competition  by  the 
unification  of  interest  or  management,  or  it  may  be  through 
agreement  and  concert  of  action."  ®  "The  objections  lie  not  to 
the  manner  in  which  the  monopoly  is  created.  The  effect  on 
industrial  liberty  and  the  price  of  commodities  will  be  the  same, 
whether  created  by  patent,  or  by  an  extensive  combination 
among  those  engaged  in  similar  industries,  controlled  by  one 
management."  ®  The  propriety  of  this  extension  of  the  condem- 
nation is  generally  recognized,  in  this  country  at  least,  but  has  in 
some  quarters  been  denied,  though  it  is  not  always  clear  whether 
the  denial  is  based  on  the  impropriety  of  allowing  any  such  ex- 
tension, or  on  the  impropriety  of  allowing  it  in  the  particular 


staples,  provided  no  fraud  or  oo- 
ercion  be  practiced,  was  not,  at 
least  between  1820  and  1875,  ques- 
tioned." Compare  Queen  Ins.  Co.  v. 
State,  86  Tex.  260,  269;  24  S.  W. 
397,  403;  22  L.  R.  A.  483,  493 
(1893).  In  Stickney's  "State  Con- 
trol of  Trade  and  Commerce,"  which 
contains  an  elaborate  criticism  of 
the  prevalent  doctrine  in  condemna- 
tion of  restrictions  upon  competi- 
tion, the  point  that  its  true  basis 
is  the  doctrine  against  monopolies 
was  not  considered.  See,  however, 
pp.  94,  95. 

See  articles  in  33  Am.  Law  Rev. 
499  (1899)  by  Lionel  Norman;  13 
Harv.  Law  Rep.  198,  265,  273 
(1899-1900)  by  E.  Q.  Keasb<7;  al- 
so in  20  Pol.  Sd.  Quart  13  (1905), 
on  'The  Law  Concerning  Monopolis- 
tic Combinations  in  Continental  Eu- 
rope" by  Francis  Walker. 

•  National     Cotton    Oil    Co.    v. 


Texas,  19*7  U.  S.  115;  25  Supm. 
379;  49  L.  Ed.  689  (1905).  See 
also  People  v.  North  River  Sugar 
Refining  Co.,  54  Hun,  355,  377;  3 
N.  Y.  Suppl.  401,  413;  2  L.  R.  A. 
33,  42  (1889);  Charleston  Gas  Co. 
V.  Kanawha  Qas  Co.,  58  W.  Va.  22; 
50  S.  £.  876;  112  Am.  St.  Rep.  936 
(1905);  Burrows  v.  Interborough 
Metropolitan  Co.,  156  Fed.  389  (C. 
C.  N.  Y.,  1907) ;  U.  S.  v.  American 
Tobacco  Co.,  164  Fed.  700,  720  (C. 
C.  N.  Y.,  1908). 

»  State  ex  rel.  v.  Standard  Oil  Co., 
49  Ohio  St.  137,  187;  30  N.  E.  279, 
290;  15  L.  R.  A.  145,  159;  34  Am. 
St.  Rep.  541,  554  (1892).  Here  it 
was  also  said:  ''Monopolies  have 
always*  been  regarded  as  contrary  to 
the  spirit  and  policy  of  the  common 
law,"  the  only  authority  cited  on 
this  point  being  Darcy  v.  Allein,  a 
case,  as  we  have  seen,  of  a  monopoly 
created  by  act  of  government. 
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10 


case.""  Bestrictions  upon  competition  resulting  from  acts  of  in- 
dividuals seem  to  have,  as  a  rule,  escaped  condemnation  in  Eng- 
land." 


10  Thus,  in  Kellogg  v.  Larkin,  3 
Pinney  (Wis.),  123,  150;  56  Am. 
Dec.  104,  179  (1851),  recovery  was 
allowed  on  a  lease  of  a  warehouse, 
though,  to  the  knowledge  of  the 
plaintiff,  executed  in  furtherance  of 
an  agreement  between  proprietors 
of  six  wheat  mills  on  the  one  hand, 
and  the  proprietors  of  twelve  ware- 
houses on  the  other,  whereby  the 
warehousemen  were  to  give  the 
former  "full,  absolute  and  urUnter' 
rupted  oontrol  of  the  MilvKiukee 
wheat  market,  so  far  as  they  shall 
be  able  to  do  so,  by  virtue  of  their 
capacity  as  warehousemen  or  ves- 
sel and  dock  owners."  But,  as  said 
in  U.  S.  V.  Addyston  Pipe  ft  Steel 
Co.,  85  Fed.  271,  285;  29  C.  C.  A. 
141,  154;  46  L.  R.  A.  122,  133  (6th 
C,  1898),  this  decision  cannot  be 
upheld  in  view  of  the  more  modem 
authorities. 

11  See  articles  in  13  Harv.  Law 
Rev.  198,  265,  276  (1899-1900)  by 
E.  Q.  Keasbey;  28  Law  Mag.  a 
Rev.  303  (1902-3)  by  D.  F.  Pen- 
nant. 

In  Smith  v.  Scott,  4  Paton  (Soot- 
land),  17  (1798),  a  combination 
among  those  engaged  in  the  busi- 
ness of  chaise  hirers  or  post-mas- 
ters in  Edinburgh,  to  raise  the  price 
of  service,  was  declared  illegal  by 
the  House  of  Lords,  on  appeal  from 
Scotland.  The  court  said:  "The 
case  is  very  different  whether 
an  individual  might  or  might  not 
ask  what  rate  for  posting  he  thought 
fit;  but  he  must  not  make  a  party 
business  of  it."  But  this  decision 
seems  to  have  been  generally  over- 
looked; and  in  England,  restrictions 


that  would  now,  at  least,  be  held 
illegal  in  most  of  our  States,  have 
been  sustained,  as  appears  from  the 
following  instances:  In  Heam  v. 
Qriffin,  2  Chitty,  407  (1815),  an 
agreement  between  two  rival  coach 
proprietors  not  to  run  in  opposi- 
tion to  each  other,  and  to  charge 
the  same  prices,  was  sustained  by 
the  King's  Bench  against  the  objec- 
tion that  it  was  void  as  "in  restraint 
of  that  competition  in  trade  which 
is  so  conducive  to  the  interest  of  the 
public.^  It  was  said  by  Lord  El- 
lenborough :  "This  is  merely  a  con- 
venient mode  of  arranging  two  con- 
cerns which  might  otherwise  ruin 
each  other."  In  Wickens  v.  Evans, 
3  Tounge  ft  J.  318  ( 1829) ,  an  agree- 
ment among  three  persons,  rivals  in 
the  business  of  selling  trunks  and 
boxes  in  different  parts  of  England, 
entered  into  in  view  of  the  incon- 
venience and  loss  resulting  from 
rivalry,  and  whereby  each  should 
have  the  right  to  do  business  in  cer- 
tain districts  to  the  exclusion  of  the 
others,  was  held  not  illegal  as  "in 
restraint  of  trade."  It  was  clearly 
shown  in  U.  S.  v.  Addyston  Pipe  ft 
Steel  O.,  85  Fed.  271,  284;  29  G. 
C.  A.  141,  153;  46  L.  R.  A.  122, 
132  (6th  C,  1898),  that  this  de- 
cision is  opposed  to  later  ones,  in 
this  country  at  least.  In  Shrews- 
bury ft  Birmingham  Ry.  Co.  v.  Lon- 
don ft  Northwestern  Ry.  Co.,  16 
Jurist,  311  (1851),  an  agreement 
between  two  railway  companies 
tending  to  prevent  competition,  was 
held  not  unlawful,  the  operation 
of  the  agreement  being,  however, 
limited   to   one   particular   line  of 
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§  118.  Bestriotion  upon  eompetitioii,  whether  neoeasarily  ille- 
gal.— ^A  monopoly  created  by  the  crown  seemfl  to  have  been  neces- 
sarily illegay^  and,  subject  to  the  lixnitations  hereafter  consid- 
ered/^ the  same  seems  true  of  what  is  strictly  a  monopoly,  that  is, 
a  complete  restriction  upon  competition,  resulting  from  the  acts 
of  individuals.  But,  however  it  may  have  been  as  to  restrictions 
upon  competition  created  by  the  crown,  it  seems  dear  enough 
that  not  all  restrictions  upon  competition  resulting  from  the  acts 
of  individuals  are  illegal.^  ^    This  results  from  the  view  that 


road.  Ek>  in  Hare  v.  London  & 
Northwestern  Ry.  Co.>  2  Johnson  & 
Hemming,  80^  103  (Eng.  Ch.,  1801), 
an  agreement  among  competing  rail- 
road companies  for  a  division  of 
profits  in  certain  fixed  proportions, 
was  held  not  illegal,  as  preventing 
competition,  in  the  absence  of  stai* 
ntory  provisions.  Hie  court  said: 
"It  is  a  mistaken  notion  that  the 
public  is  benefited  by  pitting  two 
railway  companies  against  each  oth- 
er  tiU  one  is  ruined,  the  result  be* 
ing  at  last  to  raise  the  fares  to  the 
highest  possible  standard."  So  far 
as  such  restrictions  are  held  illegal 
in  England,  it  would  seem  to  be 
according  to  the  test  of  reasonable* 
neM.  See  Collins  v.  Locke,  §  133, 
infra.  On  the  other  hand,  as  was 
pointed  out  in  U.  S.  v.  Addyston 
Pipe  &  Steel  Go.,  supra  (86  Fed. 
286;  29  G.  C.  A.  155;  46  L.  R.  A. 
133),  the  decision  in  Mogul  S.  S. 
Ck).  ▼.  McGregor,  App.  Gas.  (1892), 
25,  is  not  in  point  on  this  branch 
of  our  subject. 

13  This  statement  may,  however, 
be  subject  to  the  same  limitation 
as  that  referred  to  in  note  13,  infra. 

!•  Thus,  as  to  the  character  of  the 
article  monopolized,  see  §  131. 

i*In  U.  S.  Vinegar  Co.  v.  Foeh- 
renbach,  148  N.  T.  58,  64 ;  42  N.  E. 
403  (1895),  it  was  said:     "^ot  all 


combinationB  are  oondenmed  and 
self-preservation  may  justify  pre- 
venticm  of  undue  and  ruinous  com- 
petition, when  the  prevention  is 
sought  by  fair  and  l^gal  methods." 
To  similar  effect,  Rafferty  v.  Buf- 
falo City  Gas  Co.,  37  App.  D.  618; 
56  N.  T.  SuppL  288  (1899).  See 
dissenting  opinion  of  Holmes,  J.,  in 
Northern  Securities  CkK  v.  U.  S.,  193 
U.  S.  197;  24  Supm.  436;  48  L.  Ed. 
679  (1904).  It  was  said  in  Oak- 
dale  Manuf.  Co.  v.  Garst,  18  R.  I. 
484;  28  Aa  973;  23  L.  R.  A.  639; 
49  Am.  St.  Rep.  784  (1894):  "It 
does  not  follow  that  every  combina- 
tion in  trade,  even  though  such  com- 
bination may  have  the  effect  to  di- 
minish the  number  of  competitors 
in  business,  is  therefore  illegaL 
Such  a  rule  would  produce  greater 
public  injury  than  that  which  it 
would  seek  to  cure.  It  would  be 
impracticable.  It  would  forbid  part- 
nerships and  sales  by  those  engaged 
in  a  common  business.  It  would 
cut  off  consolidations  to  secure  the 
advantages  of  united  capital  and 
economy  of  administration.  It 
would  prevent  all  restrictions  and 
exclusive  privileges,  and  hamper 
the  familiar  conduct  of  commerce  in 
many  ways.  There  may  be  many 
such  arrangements  which  will  be 
beneficial  to  the  parties  and  not  in- 
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seems  to  be  generally  accepted,  that  the  economic  effects  of  a 
restriction  upon  competition  are  not  necessarily  evil,  in  other 
words,  that  unrestricted  competition  results  in  economic  evils, 
capable  of  prevention  or  removal  by  some  degree  at  least  of 
restriction  upon  such  competition.^'     A  different  view  of  such 


juriouB  to  the  public.''  See  State 
V.  Eastern  Coal  Co.,  70  Atl.  1 
(Supm.  Ct.  R.  I.,  190S).  See  as  to 
regulation  of  cemetery  association, 
Roanoke  Cemetery  Ca  v.  Gooawin, 
101  Va.  605;  44  S.  E.  769  (1903). 
In  Oakes  v.  Cattaraugus  Water  Co., 
143  N.  Y.  430;  38  N.  E.  461;  26 
L.  R.  A.  544  (1894),  it  was  held 
not  illegal  for  a  person  whose  busi- 
ness is  threatened  with  competition, 
to  persuade  his  competitor  to  aban- 
don his  business  and  take  employ- 
ment with  the  other,  at  a  stated 
compensation. 

IB  In  Brown  t.  Jacobs  Phamuu^ 
Co.,  116  Ga.  429,  450;  41  S.  E. 
653,  562;  57  L.  R.  A.  547,  558; 
90  Am.  St.  Rep.  126  (1902),  it  was 
said :  ''It  seems  that  in  some  cases 
in  New  York  and  elsewhere,  an  idea 
has  arisen  of  determining  how  much 
competition  is  desirable,  and  ap- 
parently of  holding  that  extreme 
competition  is  undesirable,  and  a 
combination  to  meet  it  is  not  un- 
lawful." 

The  unsatisfactory  character  of 
such  a  standard  was  pointed  out  by 
f aft,  J.,  in  U.  S.  y.  Addyston  Pipe 
ft  Sted  Co.,  85  I^.  271,  284;  20 
C.  C.  A.  141,  153;  46  L.  R.  A.  122, 
132  (6th  C,  1898),  and  see  note  to 
Harding  v.  American  Glucose  Co. 
(74  Am.  St  Rep.  244). 

Although  other  grounds  were  re- 
lied on,  the  court,  in  Kellogg  ▼.  Lar- 
kin,  3  Finney  (Wis.),  123,  150;  56 
Am.  Dec  164,  180  (1851),  thus 
Tigorously  attacked  the  maxim  that 
"competition  is  the  life  of  trade**: 


"If  it  be  true^that  competition  is  the 
life  of  trade,  it  may  follow  such 
premises  that  he  who  relaxes  com- 
petition commits  an  act  injurious 
to  trade;  and  not  only  so,  but  he 
commits  an  act  of  overt  treason 
against  the  commonwealth.  But  I 
apprehend  it  is  not  true  that  com- 
petition is  the  life  of  trade.  On 
the  contrary,  that  maxim  is  one  of 
the  least  reliable  of  the  host  that 
may  be  picked  up  in  every  market 
place.  It  is  in  fact  the  shibboleth 
of  mere  gambling  speculation,  and 
is  hardly  entitled  to  take  rank  as 
an  axiom  in  the  jurisprudence  of 
this  country.  I  believe  universal 
observation  will  attest  that  for  the 
last  quarter  of  a  century  competi- 
tion in  trade  has  caused  more  in- 
dividual distress,  if  not  more  pub- 
lic injury,  than  vae  want  of  com- 
petition. Indeed,  by  reducing 
prices  below  or  raising  them  above 
values  (as  the  nature  of  the  case 
prompted),  competition  has  done 
more  to  monopolise  trade,  or  to  se- 
cure exclusive  advantages  in  it,  than 
has  been  done  by  contract,"  Simi- 
lar views  as  to  the  evils  of  compe- 
tition had  been  expressed  in  Pal- 
mer V.  Stebbins,  3  Pick.  (Mass.^ 
188;  15  Am.  Dec.  204  (1825) ;  Chap- 
pel  V.  Brockway,  21  Wend.  (N.  Y.) 
157,  165  (1839).  In  Pierce  v.  Ful- 
ler, 8  Mass.  223;  5  Am.  Dec.  102 
(1811),  an  agreement  between  pro- 
prietors of  two  rival  stages  between 
Boston  and  Providence,  that  one 
should  not  run  a  stage  between  those 
points,   was   sustained.    The  court 
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economic  effects  has,  however,  led  to  judicial  declaration  in 
sweeping  condemnation  of  any  restriction  upon  competition,^® 


said:  'The  public  appear  to  have 
no  interest  in  this  question."  In  a 
note  bj  Francis  Wharton  in  11  Fed. 
11,  it  is  suggested  that  this  deci- 
sion, and  that  in  Perkins  v.  Lyman, 
9  Mass.  522  (1813),  may  be  ex- 
plained on  the  ground  that  the  acta 
complained  of  were  breaches  of 
trust.  In  Whitney  v.  Slayton,  40 
Me.  224  ( 1865),  the  tendency  in  this 
country  to  excessive  competition  in 
business,  was  regarded  as  g^und 
for  liberally  construing  exceptions 
to  the  common-law  rule  against  con* 
tracts  inVestraint  of  trade.  In  Cen- 
tral Shade  Roller  Co.  ▼.  Cushman, 
143  Mass.  353;  9  N.  E.  629  (1887), 
a  combination  among  manufactur- 
ers and  sellers  of  curtain  fixtures 
known  as  'Vood  balance  shade  roll- 
ers," to  sell  at  a  uniform  price  for 
their  common  benefit,  dividing  the 
profits,  was  sustained,  they  being 
the  principal  dealers  and  substan- 
tially supplying  the  market,  though 
others  were  engaged  in  the  business 
in  a  small  way."  The  court  said: 
The  general  purpose  of  the  com- 
bination was  to  prevent,  or  rather 
to  r^fulate,  competition  between  the 
parties  to  it  in  the  sale  of  the  par- 
ticular commodity  which  they  made. 
This  is  a  lawful  purpose.  .  .  . 
Even  if  such  an  agreement  tends 
to  raise  the  price  of  the  commodity, 
it  is  one  which  the  parties  have  a 
right  to  make.  To  hold  otherwise 
would  be  to  impair  the  right  of  per- 
sons to  make  contracts,  and  to  put  a 
price  on  the  products  of  their  own 
industry."  In  Skrainka  v.  Schar- 
ringhausen,  8  Mo.  App.  622  (1880), 
an  agreement  among  twenty-four 
proprietors  of  stone-quarries  in   a 


«; 


if 


portion  of  St.  Louis,  providing  for 
the  sale  of  all  the  rubble  building- 
stone  of  such  quarries  by  a  com- 
mon agent  for  a  period  of  six 
months,  at  prices  fixed  by  the  agree- 
ment^ was  sustained.  By  its  terms 
the  agreement  was  designed  to  pre- 
vent the  depression  of  prices  re- 
sulting from  competition,  making 
it  impossible  to  work  quarries  at  a 
profit.  We  shall  show  elsewhere 
(§  161)  that  here  the  court  improp- 
erly applied  the  test  of  space  limit. 

In  U.  8.  V.  Joint  Tndfio  Assoc, 
171  U.  6.  505,  576,  577;  19  Supm. 
26,  34;  43  L.  Ed.  259  (1898),  were 
discussed  the  effects  of  competition 
upon  the  business  of  railroads — 
whether  favorable  or  otherwise  to 
the  commerce  in  which  they  are  en- 
gaged. The  agreement  under  con- 
sideration was  held  to  directly  and 
effectually  stifie  competition  and 
thus  be  within  the  prohibition  of 
the  Federal  anti-trust  act  against 
contracts  ''In  restraint  of  trade  or 
commerce,"  ''notwithstanding  there 
are  possibilities  that  a  restraint  of 
trade  may  also  foUow  competition 
that  may  be  indulged  in  until  the 
weaker  roads  are  completely  de- 
stroyed, and  the  survivor  thereafter 
raises  rates  and  maintains  them." 

i«A  very  little  consideration  will 
show  the  untenability  of,  for  in- 
stance, the  following  oft-quoted 
statement  in  Hooker  v.  Vandewater, 
4  Denio  (N.  T.),  349;  47  Am.  Dec 
258  (1847):  "Competition  is  the 
life  of  trade.  It  follows  that  what- 
ever destroys  or  even  relawee  compe- 
tition in  trade  is  injurious,  if  not 
faUl,  to  it."  See  also  State  ex  reL 
V.  Portland  Natural  Gas  ft  Oil  Co., 
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though,  as  may  readily  be  inferred,  there  is  no  decision  to  that 
effect. 

§  119.  Presumption  againit  validity  of  reitriotion  upon  com- 
petition.—In  some  instances  has  been  declared  the  existence  of  a 
presumption  against  the  validity  of  a  restriction  upon  competi- 
tion.^^ On  the  other  hand,  the  existence  of  such  a  presump- 
tion has  been  denied/^  and  it  seems  at  least  doubtful  whether, 
if  it  exist,  it  is  of  substantial  service. 

§  120.    Substantial  control  of  supply  as  test  of  legality.— If 

now  a  complete  restriction  upon  competition  be  illegal,  and  if 
also  there  be  nothing  necessarily  illegal  in  a  mere  restriction 
upon  competition,  where  is  the  line  of  distinction  between  a  legal 
and  an  illegal  restriction  {  On  the  one  hand,  a  restriction  re- 
sulting in  the  control  of  100  per  cent  of  the  supply  of  a  given 
commodity  within  a  given  area  is  illegal.  On  the  other  hand, 
a  restriction  resulting  in  the  control  of,  say,  only  five  or  ten  per 
cent,  of  such  supply  within  such  area  is  doubtless  not  illegal,  at 


163  Ind.  483;  53  N.  £.  1089;  53  L. 
R.  A.  413;  74  Am.  St  Sep.  314 
(1809). 

The  prohibitions  contained  in  the 
anti-trust  acts  (cc  XIX,  XX)  com- 
monlj  expressly  include  incomplete, 
as  well  as  complete,  restrictions  up- 
on competition,  as  witness  the  use 
of  the  words  "destroy,"  "prevent," 
"lessen,"  "hinder,"  "restrain,"  "lim- 
it," "restrict,"  "obstruct,"  "delay," 
"defeat,"  "preclude,"  or  the  like,  as 
applied  to  combinations  in  restric- 
tion upon  competition,  or,  as  it  is 
sometimes  expressed,  "full  and 
free,**  or  "free,  f(Ur  and  full,**  or 
"unrestricted,"  or  "free  and  unre- 
stricted" competition. 

17  Hoffman  v.  Brooks,  23  Am.  Law 
Reg.  (N.  S.)  648  (Super.  Ct.  Gin., 
1884).  So  in  Morris  Run  Coal  Co. 
▼.  Barclay  Coal  Co.,  68  Pa.  St.  173, 
185;  8  Am.  Rep.  159,  164  (1871), 
such  presumption  was  applied,  but 
under    the    mistaken    supposition, 


elsewhere  considered  (§  160),  that 
the  doctrine  against  restrictions  up- 
on competition,  is  based  on  that 
against  contracts  in  restraint  of 
trade.  In  Cleveland,  Columbus, 
Cincinnati,  etc,  Ry.  Co.  v.  Closser, 
126  Ind.  348,  360,  363;  26  N.  £. 
159,  163,  164;  9  L.  R.  A.  754,  760, 
761;  22  Am.  St.  Rep.  593,  603,  605 
(1890) ;  Chicago,  Indianapolis,  etc., 
Ry.  Co.  V.  Southern  Indiana  Ry. 
Co.,  38  Ind.  App.  234,  239;  70  N. 

B.  843,  845  (1904),  the  presumption 
was  applied  to  combinations  among 
competing  carriers. 

i^U.  S.  V.  Trans-Missouri  Freight 
Assoc,  58  Fed.  58,  78;  7  C.  C.  A. 
16,  82;   24  L.  R.  A.  73,  87    (8th 

C,  1893);  and  see  Leslie  v.  Loril- 
lard,  110  N.  Y.  519,  533;  18  N.  E. 
363,  366;  1  L.  R.  A.  456,  461 
(1888);  Herriman  v.  Menzies,  115 
CaL  16,  21;  46  Pac  730,  731;  35 
L.  R.  A.  318,  319;  56  Am.  St.  Rep. 
82  (1896). 
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leasts  not  neoessarilj.^^  But  where  shall  the  line  be  drawn? 
Clearly  not  at  100  per  cent.^  that  is  to  say,  it  is  unnecessary  that 
the  restriction  be  complete,  in  order  that  it  be  illegal.^  But 
shall  it  be  drawn  at  60  or  70  or  80  or  90  per  cent  t    The  an- 


i»In  Booth  T.  DaTis,  127  Fed. 
875,  879  (a  C.  Mich.,  1904),  where 
a  contraot  was  enforced  against  the 
objection  that  ^the  complainant  was 
a  trust  and  a  monopoly/'  it  ap- 
peared that  its  business  was  ''but  a 
small  fraction  of  that  done  by  other 
dealers  in  the  same  commodities  in 
the  territory  covered  by  its  opera- 
tions, and  that  it  was  but  one  of 
several  hundred  dealers  in  that  ter- 
ritory.'*   See,  however,  §  121. 

20  See  Addyston  Pipe  &  Steel  Co. 
V.  U.  S.,  175  U.  S.  211,  237;  20 
Supm.  96,  106;  44  L.  Ed.  136 
(1899);  Waters-Pierce  Oil  Co.  v. 
Texas,  212  U.  6.  86,  109;  29  Supm. 
220,  226  (1909);  U.  S.  v.  Coal 
Dealers'  Assoc.,  85  Fed.  262,  264  (C. 
C.  Cal.,  1898) ;  Montague  v.  Lowry, 
116  Fed.  27;  52  C.  C.  A.  621;  63 
L.  R.  A.  68  (9th  C,  1902) ;  U.  S. 
V.  MacAndrewSy  etc,  Co.,  149  Fed. 
823  (C.  C.  N.  Y.,  1906) ;  Bigelow 
V.  Calumet  &  Hecla  Mining  Co., 
155  Fed.  869  (C.  C.  Mich.,  1907) ; 
Monarch  Tobacco  Works  v.  Ameri- 
can Tobacco  Co.,  165  Fed.  774,  781 
(C.  C.  Ey.,  1908);  Stewart  v. 
Steams  &  Culver  Lumber  Co.,  48 
So.  19,  26  (Supm.  Ct.  Fla.,  1908) ; 
Dunbar  v.  American  Telephone,  etc., 
Co.,  224  lU.  9;  79  N.  E.  423;  115 
Am.  St.  Rep.  132  (1906);  Chicago, 
Wilmington,  etc..  Coal  Co.  v.  Peo- 
ple, 114  111.  App.  75,  112  (1904); 
Sanford  v.  People,  121  IlL  App.  619 
(1905) ;  Chapin  v.  Brown,  83  Iowa, 
156;  48  N.  W.  1074;  12  L.  R.  A. 
428;  32  Am.  St.  Rep.  297  (1891); 
State  V.  Smiley,  65  Elan.  240,  262; 
69  Pac.  199,  206;  67  L.  R.  A.  903, 


012  (1902) ;  Klingel's  Pharmacy  v. 
Bharpe,  104  MdL  218;  64  Atl.  1029; 
7  L.  R.  A.  N.  8.  976;  118  Am.  St. 
Rep.  899  (1906);  Hunt  v.  River- 
side Co-operative  Club,  140  Mich. 
538;  104  N.  W.  40;  112  Am.  St 
Rep.  420  (1905) ;  State  ez  inl  Crow 
Y.  Firemen's  Fund  Ins.  Co.,  152  Mo. 
1,  44;  52  S.  W.  695,  607;  45  L.  R. 
A.  363,  376  (1899);  State  ez  inf. 
Crow  V.  Armour  Packing  Co.,  173 
Mo.  356,  391;  73  S.  W.  645,  653;  61 
L.  R.  A.  464,  474;  96  Am.  St  Rep. 
515  (1903);  Heim  Brewing  Co.  v. 
Belinder,  97  Mo.  App.  64,  69;  71  S. 
W.  691,  692  (1902);  Kosduako  Oil 
Mill  &  FertUizer  Co.  v.  Wilson  Cot- 
ton Oil  Co.,  90  Miss.  551;  43  So. 
435;  8  L.  R.  A.  N.  S.  1053  (1907) ; 
People  V.  North  River  Sugar  Re- 
fining Co.,  54  Hun,  355,  377;  3  N. 
Y.  Suppl.  401,  413;  2  L.  R.  A.  83, 
42  (1889) ;  De  Witt  Wire-Cloth  Co. 
V.  N.  J.  Wire-Cloth  Co.,  16  Daly, 
529;  14  N.  Y.  Suppl.  277;  afOrmed, 
it  seems,  in  38  N.  Y.  State  Reporter, 
1023  (1891);  Bailey  v.  Master 
Plumbers,  103  Tenn.  99,  114;  52  S. 
W.  853,  856;  46  L.  R.  A.  561,  565 
(1899);  Pocahontas  Coke  Co.  v. 
Powhatan  Coal  &  Coke  Co.,  60  W. 
Va.  508,  525;  56  S.  £.  264,  271;  10 
L.  R.  A.  N.  S.  268,  282;  116  Am. 
St  Rep.  901  (1907).  See  also 
American  Handle  Co.  v.  Standard 
Handle  Co.,  59  S.  W.  709,  718  (Tenn. 
Ch.  App.,  1900). 

Thus  in  Texas  Standard  Oil  Ce. 
V.  Adoue,  83  Tex.  660;  19  S.  W. 
274;  15  L.  R.  A.  598;  29  Am.  St 
Rep.  690  (1892),  a  combination  of 
manufacturers  of  the  products  of 
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8wer  is  perhaps  not  entirely  satisfactory,  namely,  that  such 
restriction  is  illegal  if  resulting  (or  tending  to  result)  in  the 
substantial  control  of  the  supply  of  a  given  commodity  (or  of 
services  of  a  given  kind)  *^  within  a  given  area,  or,  to  refer  to 
a  definition  already  given,  if  the  result  is  that  ''all  or  so  nearly 
all  of  an  article  of  trade  or  commerce  within  a  communily  or 
district  is  brought  within  the  hands  of  one  man  or  set  of  men, 
as  to  practically  bring  the  handling  or  production  of  the  com- 
modity or  thing  within  such  single  control,  to  the  exclusion  of 
competition  or  free  traffic  therein."  ^^     This  test  of  legality  we 


cotton  and  cotton  seed,  embracing 
within  its  operation  the  chief  cities 
or  commercial  centers  of  the  State, 
as  well  as  the  cotton-producing  re- 
gions thereof,  was  held  illegal, 
though  it  dia  not  appear  that  th^ 
were  the  only  parties  who  were  en- 
gaged at  the  specified  localities  in 
such  manufacture.  So  in  Central 
Ohio  Salt  Go.  ▼.  Quthrie,  35  C^o 
St.  666  (1880),  the  restriction  was 
held  illegal,  though  ^'competition 
was  not  in  fact  destroyed." 

SI  Thus,  for  instance,  serrioes  per- 
formed in  furnishing  means  of  trans- 
portation by  railroad  or  otherwise. 

2s  See  §  116.  In  People  v.  North 
River  Sugar  Refining  Co.,  54  Hun, 
355,  370;  3  N.  Y.  Suppl.  401,  400; 
2  L.  R.  A.  33,  40  (1899),  where 
the  restriction  condemned  was  very 
extensive,  the  court  said:  ''All 
the  cases,  ancient  and  modem,  agree 
that  a  combination,  the  tendency 
of  which  is  to  prevent  general  com- 
petition and  to  control  prices,  is 
detrimental  to  the  public,  and  con- 
sequently unlawful."  But  in  Co- 
quard  v.  National  Linseed  Oil  dk)., 
171  m.  480,  484;  49  N.  E.  663,  564 
(1898),  an  allegation  that  a  cor- 
poration "had  acquired  a  great  many 
oil  mills  and  plants,  and  was  man- 
aging a  large  5iMifiess,"  was  held 


insuflfident  to  show  that  it  was  a 
''trust"  It  was  said  by  8.  C.  T. 
Dodd,  7  Harv.  Law  Rev.  157,  159 
(1893),  that  "the  word  'monopoly,' 
not  only  as  popularly  used,  but  as 
ordinarily  used  in  legal  dedsions, 
means  only  a  large  htuinese*'  See 
also  Eddy  on  Combinations,  §  31. 
Compare  dissenting  opinion  of 
Holmes,  J.,  in  Northern  Securities 
Co.  V.  U.  S.,  193  U.  S.  197;  24 
Supm.  436;  48  L.  Ed.  679  (1904). 
See  2  Eddy  on  Combinations,  §  725, 
for  alleged  distinction  between  "con- 
tracts to  suppress  competition"  and 
"contracts  to  control  the  market." 

In  the  anti-trust  acts  (see  e. 
XX),  there  has  been  comparatlvdy 
little  tendency  to  regard  the  exist- 
ence of  a  substantial  control  of  the 
supply  as  the  test  of  legality  of  a 
restriction  upon  competition.  In  an 
Indiana  act,  however  (see  §  210), 
the  prohibition  includes  combina- 
tions "between  persons  or  corpora- 
tions who  control  the  output,"  and 
the  persons  designed  to  be  affected 
by  the  act  are  those  "«who  own,  con- 
trol or  manufacture  the  output  of 
any  particular  article  of  merdian- 
dise  mentioned  herein."  See  also, 
in  the  different  acts,  prohibitions 
against  combinations  to  "fix,"  "lim- 
it," "control,"  "regulate,"  "increase,** 
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may  call  the  test  of  extent.  There  seems  to  be  an  imuYoidable 
vagueness  incident  to  the  conception  of  a  restriction  upon  com- 
petition illegal  according  to  this  test.^'  Boughly  speaking,  it  is 
illegal,  if  resulting  in  the  control  of,  say,  90  or,  at  any  rate,  95 
per  cent  of  the  supply  within  a  given  area.'^     The  difficulty  of 


''reduce,"  •'restrict/'  "diminish," 
"lessen,"  "influence"  or  "prevent," 
"amounty"  "quantity,"  "production^" 
"output,"  "transportation,"  "manu- 
&cture,"  "sale,'*  "use,"  "consump- 
tion" or  "exchange," 

What  is  said  in  Noyes  on  Inter- 
corporate Relations,  2d  Ed.,  c  35,  as 
to  "control  of  the  market,"  seems 
in  general  harmony  with  the  view 
herein  stated. 

28  Such  vagueness  is  not  infre- 
quently revealed  in  the  decisions. 
See,  for  iiistance,  Bafferty  y.  Buffalo 
City  Gas  Co.,  37  App.  D.  618;  66 
N.  Y.  Suppl.  288  (1899),  where, 
though  there  was  held  to  be  no 
illegal  restriction  upon  competition, 
the  court  evidently  had  in  mind  no 
clearly  defined  test  of  the  validity 
of  such  restrictions.  There  is  noth- 
ing in  the  facts  as  reported,  to  in- 
dicate whether  the  restriction,  would 
have  resulted  or  tended  to  result  in 
the  substantial  control  of  the  sup- 
ply in  the  territory  affected,  though 
it  was  stated  that  a  "monopoly"  was 
not  created.  So  far  as  any  test  was 
applied  at  all,  it  seems  to  have 
been  that  of  reasonableness.  See  § 
133.  It  was  stated  that  the  object 
was  to  prevent  ruiruma  or  desinio- 
five  competition.  But  the  facts  in- 
dicating such  competition  to  be  de- 
structive were  not  clearly  stated. 

24  The  following  seem  to  be  prop- 
erly classed  as'  cases  where,  in  de- 
termining the  legality  of  restric- 
tions, the  test  of  extent  was  ap- 
plied ;  that  is  to  say,  the  restriction 
was  held  to  be  illegal,  or  not  il- 


legal, according  to  whether  there  re- 
stdted  a  substantial  control  of  tiie 
supply  of  a  given  oonunodity  (or  of 
services  of  a  given  kind)  within  a 
given  area.  For  oonvenienoe  of  ref- 
erence the  decisions  are  arranged 
according  to  States,  following  the 
Federal  decisions.  Generally  speak- 
ing, there  are  not  here  included  de- 
cisions  under  the  various  "anti-trust 
acts."  See  cc.  XIX,  XX.  With 
reference  to  the  English  decisions, 
as  has  been  already  intimated,  so 
far  as  they  hold  such  restrictions 
illegal,  it  seems  to  be  according  to 
the  test  of  reasonableness  rather 
than  that  of  extent.  Hilton  v.  Eck- 
ersley,  6  El.  &,  Bl.  47  (1885),  has 
sometimes  been  referred  to  as  an  au- 
thority for  condemning  such  re- 
strictions, but  the  element  of  tend- 
ency of  the  combination  there  under 
consideration  to  restrict  competition, 
did  not  enter  into  the  case,  wnich 
was  decided  on  entirely  different 
grounds.  See  article  in  3  Va.  Law 
Reg.  163,  178  (1897-8)  by  W.  L. 
RoyalL  For  facts  in  Hilton  v.  £ck- 
ersley,  see  §  53. 

The  following  restrictions  held  il- 
legal, save  as  otherwise  specially 
indicated: 

Fkdbbal:  Agreements  among 
three  corporations  owning  or  con- 
trolling all  the  railroads  in  Colo- 
rado and  northern  New  Mexico,  pro- 
viding for  division  of  the  country, 
allotting  to  each  party  a  portion 
for  the  purpose  of  building  new 
roads,  also  that  neither  would  "vol- 
untarily  connect  with  or  take  busi- 
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applying  the  test  is  increased  bj  the  circiuostance  that  the  area 


ness  from  or  give  businesa  to  any 
railroad''  to  be  thereafter  conBtruct- 
ed  in  the  territory  of  the  other. 
Denver  &  N.  O.  R.  Co.  v.  Atchison* 
T.  A;  S.  F.  R.  Ck>.,  16  Fed.  650,  655 
(C.  C.  Colo.,  1883).  Scheme  where- 
by twenty-two  different  persona, 
firms  or  corporations  manufactur- 
ing and  selling  at  least  ninety  per 
cent,  of  the  "float  spring  tooth  har- 
rows" made  in  the  country,  assigned 
to  a  corporatioui  formed  for  the 
purpose,  all  United  States  letters 
patent  then  respectively  owned  or 
thereafter  to  be  acquired  by  them 
relating  to  such  harrows,  the  cor- 
poration to  issue  to  each  member  of 
the  combination  exclusive  licenses 
to  manufacture  and  sell,  at  uniform 
prices  and  upon  the  same  terms,  on 
its  own  account,  the  style  of  har- 
row that  he  had  been  making, 
each  licensee  being  forbidden  to 
manufacture  or  sell  other  than  his 
own  specific  form  of  harrow.  Na- 
tional Harrow  Co.  v.  Hench,  76  Fed. 
667  (C.  0.  Pa.,  1896) ;  affirmed  in 
83  Fed.  36;  27  C.  C.  A.  349;  3 
L.  R.  A.  299  (3d  C,  1897;  action 
by  corporation  against  licensees  for 
enforcement  of  contracts).  The 
same  result  had  been  reached  in  like 
suits  by  the  same  corporation,  in 
National  Harrow  Co.  v.  Quick,  67 
Fed.  130  (C.  C.  Ind.,  1895);  Na- 
tional Harrow  Co.  v.  Bement,  21 
App.  D.  290;  47  N.  Y.  Suppl.  462 
(1897).  See,  as  to  N.  Y.  act,  § 
224.  Attempt  of  corporation  to  se- 
cure control  of  another,  as  part  of 
general  plan  'to  secure  control  of 
practically  the  entire  output  of  lake 
copper."  Bigelow  ▼.  Calumet  & 
Hecla  Mining  Co.,  165  Fed.  869  (C. 
C.  Mich.,  1907). 
National  Harrow  Co.  v.  Bement 


was  reversed  in  163  N.  Y.  506;  69 
N.  £.  764  (1900),  which  was  af- 
firmed as  Bement  v.  National  Har- 
row Co.,  186  U.  S.  70;  22  Supm. 
747;  46  L.  Ed.  1058  (1902).  But 
the  decisions  in  163  N.  Y.  and  186 
U.  S.  seem  to  have  no  bearing  on  the 
question  of  the  validity  of  the  re- 
striction held  illegal  in  21  App.  D. 
For  they  were  based  on  the  technical 
ground  of  the  absence  from  the  rec- 
ord of  material  evidence  relied  on  in 
the  decision  in  21  App.  D.  The 
same  result  (as  in  National  Har* 
row  Co.  V.  Hench,  supra)  had  also 
been  reached  in  an  action  against 
the  same  corporation  to  be  relieved 
from  the  agreement.  Strait  v.  Na- 
tional Harrow  Co.,  18  N.  Y.  SuppL 
224  (Supm.  Ct.,  Sp.  T.,  1891).  As 
to  effect  of  patents  being  involved, 
see  §  148.  Agreement  among  those 
controlling  80  per  cent,  of  the  total 
product,  to  form  a  combination  to 
restrict  the  production  of  wooden 
dishes  throughout  the  country  and 
keep  up  the  price,  held  illegaL 
Cravens  v.  Carter-Crume  Co.,  92 
Fed.  479;  34  C.  C.  A.  479  (6th 
C  1899). 

See  under  §  125  Dolph  v.  Troy 
Laundry  Machinery  Co.,  28  Fed.  553 
(C.  C.  N.  Y.,  1886) ;  under  §  192, 
U.  S.  ▼.  Addyston  Pipe  it  Steel  Co., 
85  Fed.  271,  288;  29  C.  C.  A.  141, 
157;  46  L.  R.  A.  122,  134  (6th  C, 
1898). 

Alabama:  Agreement  that  had 
the  effect  of  suppressing  competi- 
tion between  the  only  two  parties 
engaged  in  supplying  ice  within  a 
region  of  7,000  inhabitants  held 
illegal.  Tuscaloosa  Ice  Manuf.  Co. 
▼.  Williams,  127  Ala.  110;  28  So. 
669;  50  L.  R.  A.  175;  85  Am.  St 
Rep.  125  (1900). 
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ithin  which  a  restriction  may  be  illegal  need  not  necessarily 
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Caluobioa:  In  People  ez  rel. 
y.  American  Sugar  T^flwiftg  Co.,  7 
Rj.  h»  Ck>rp.  L.  J.  83  (Super.  Ct. 
San  FrancuoOj  1890 )»  was  condemn- 
ed the  combination  also  condemned 
in  People  v.  North  River  Sugar  Re- 
fining Co.  (see  under  Nkw  Tosk). 
See,  under  §  125,  Herriman  v. 
Menziee,  116  CaL  16;  40  Pac  730; 
36  L.  R.  A.  318;  66  Am.  St  Rep. 
82  (1896). 

CoirNKonouT:  In  State  y.  Hart- 
ford h»  New  Haven  R.  R.  Co.,  29 
Conn.  538  (1861),  the  decision  was 
based  upon  the  failure  of  a  railroad 
corporation  to  perform  a  corporate 
duty,  though  the  circumstance  that 
such  failure  resulted  in  the  crea- 
tion of  a  monopoly,  was  touched 
upon. 

Gboboia  :  In  Central  R.  R.  Co.  y. 
Collins,  40  6a.  582,  631  (1869),  the 
question  reaUy  was  as  to  the  power 
of  a  railroad  corporation  to  acquire 
stock  in  another,  for  the  purpose  of 
controlling  its  management.  But 
some  stress  was  laid  on  the  circum- 
stance that  the  sole  object  of  the 
arrangement  was  to  prevent  the 
niffMHis  ooifipe^ttion  that  the  corpo- 
ration, whose  stock  was  sought  to 
be  acquired,  had  entered  into,  and 
was  contrary  to  public  policy. 
Compare  Hazlehurst  v.  Savannah, 
etc.,  R.  R.  Co.,  43  Ga.  13,  67  (1871). 
In  Brown  v«  Jacobs  Pharmacy  Co., 
115  6a.  429,  434;  41  S.  £.  563,  655; 
67  L.  R.  A.  547,  560;  90  Am.  St 
Rep.  126  (1902),  an  association  com- 
posed of  only  about  three-fourths  of 
the  druggists  in  Atlanta  was  re- 
garded as  lUegaL 

Illikois:  The  following  restrie* 
tions  held  illegal:  Agreement  among 
the  proprietors  of  four  grain  houses, 
controlling  the  business  in  a  cer« 


tain  town,  for  fixing  prices  and  a 
division  of  profits.  Craft  v.  Mo- 
Conoughy,  79  IlL  346;  22  Am.  Rep. 
171  (1875).  Agreement  by  a  cor- 
poration having  the  power  to  sup- 
ply gas  in  any  part  of  Chicago,  not 
to  supply  another  corporation  with- 
in a  certain  portion.  This  might 
have  rested  on  the  ground  that  the 
corporation  could  not  abandon  a 
public  duty;  but  it  was  also  said: 
"The  eontnust  between  these  corpora- 
tions tends  to  create  and  perpetuate 
a  monopoly  in  the  furnishing  of  gas 
to  the  city,  and  is,  therefore,  against 
pubUe  policy.''  Chicago  Gas-light  & 
Coke  Co.  V.  People's  Gas-light  & 
Coke  Co.,  121  HL  530,  544;  13 
N.  E.  169,  174;  2  Am.  St.  Rep. 
124,  133  (1887).  Holding  by  a  com- 
pany formed  to  manufacture  and 
sell  gas,  of  a  majority  of  the  stock 
of  the  only  other  four  gas  com- 
panies in  Qiicago,  it  having  a  cap- 
ital stock  of  $25,000,000,  they  of 
nearly  $17,000,000.  The  decision 
might,  however,  have  rested  on  the 
ground  of  the  absence  of  express 
statutory  authority  to  so  hold 
stock.  People  ez  rel.  Chicago  Gas 
Trust  Co.,  130  111.  268,  292;  22  N. 
E.  798,  802;  8  L.  R.  A.  497,  505; 
17  Am.  St.  Rep.  319,  331  (1898). 
'Trust"  agreement,  for  description 
of  which  see  §  136.  There  is,  how- 
ever, nothing  in  the  agreement,  or 
indeed  in  the  report  of  the  case,  to 
show  that  those  engaged  in  this 
combination  constituted  a  con- 
trolling interest  in  the  preserving 
business.  So  far  as  appears,  they 
may  have  constituted  but  an  in- 
significant portion.  Probably  the 
court  was  unconsciously  influenced 
by  the  common  rumor  concerning 
the    nature    of    the    combination. 
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oomprise  the  entire  world,  or  even  the  entire  civilized  world,  or 


Bishop  y.  American  Preservers'  Co., 
157  IlL  284,  311;  41  N.  E.  766,  774; 
48  Am.  St  Rep.  317  (1896).  See 
under  §  126,  More  ▼.  Bennett,  140 
HL  69;  29  N.  E.  888;  16  L.  R.  A. 
361;  33  Am.  St  Rep.  216  (1892); 
Cummings  v.  Foes,  40  111.  App.  623 
(1891);  Foes  y.  Cummings,  149 
m.  363;  36  N.  E.  663  (1894). 
Huston  y.  Reutlinger  (see  under 
Kentuckt)  was  followed  in  a  sim- 
ilar  case,  People  ex  rel.  y.  Chicago 
Live  Stock  Exchange,  170  IlL  666; 
48  N.  E.  1062;  39  L.  R.  A.  373; 
62  Am.  St  Rep.  404  (1897),  holding 
illegal  a  by-law  of  an  exchange  of 
live-stock  commission  merchants, 
creating  restrictions  as  to  the  num- 
ber, kind  and  compensation  of  so- 
licitors to  be  employed  bj  members. 
Combination,  the  object  of  which 
was  "to  give  to  its  members  a  mo- 
nopoly in  the  retail  coal  business  in 
their  respective  localities,  thus  en- 
abling them  to  regulate  prices  inde- 
pendent of  legitimate  and  healthful 
competition"  held  illegal.  Sanford 
y.  People,  121  111.  App.  619  (1905) ; 
so  held  in  yiew  of  statute  imposing 
criminal  liability  for  conspiracy  "to 
do  any  illegal  act  injurious  to  the 
public  trade." 

Indiana:  Agreement  between 
two  gas  companies  engaged  in  busi- 
ness in  the  city  of  Portland,  where- 
by the  price  of  gas  to  be  charged 
consumers  was  fixed,  and  neither 
company  was  to  supply  any  patron 
of  the  other,  there  being  no  other 
company  or  person  in  the  city  en- 
gaged in  the  business  of  supplying 
gas,  held  illegal.  State  ex  rel.  v. 
Portland  Natural  Qas  &  Oil  Co.,  163 
Ind.  483;  63  N.  E.  1089;  63  L.  R. 
A.  413;  74  Am.  St  Rep.  314 
(1899). 


Iowa:  Agreement  among  the 
grocerymen  in  a  certain  town,  not 
to  engage  in  the  butter  business, 
so  as  to  enable  one  firm  to  haye  a 
monopoly  of  that  business,  held  il- 
legaL  Chapin  v.  Brown,  83  Iowa, 
166;  48  N.  W.  1074;  12  L.  R.  A. 
428;  32  Am.  St  Rep.  297   (1891). 

Ekntuokt:  Agreement  between 
proprietors  of  steamboats,  rivals  in 
the  freight  and  passenger  trade  on 
the  Kentucky  river,  for  a  division 
of  net  profits,  in  order  to  prevent 
the  riyaliy  between  them,  held  il- 
legal, though  there  was  no  agree- 
ment as  to  charges.  It  would  seem, 
though  not  distinctly  stated,  that 
this  arrangement  resulted  in  a  com- 
plete monopoly.  Anderson  v.  Jett, 
89  Ky.  376;  12  S.  W.  670;  6  L.  R. 
A.  390  (1889).  See  under  §  126, 
Sayre  v.  Louisville  Union  Benev. 
Assoc.,  1  Duyall,  143;  86  Am.  Dec 
613  (1863).  In  Huston  v.  Reutlin- 
ger, 91  Ky.  333;  16  S.  W.  867;  34 
Am.  St  Rep.  226  (1891),  an  in- 
junction was  granted  against  the 
enforcement  by  an  association  of 
underwriters,  of  by-laws  imposing 
restrictions  upon  its  members  as  to 
the  number  of  solicitors  they  might 
employ,  the  time  of  employment, 
compensation  to  be  paid,  and  for- 
bidding them  to  contract  with  a 
solicitor,  so  as  to  make  his  pay  de- 
pend on  the  number  of  risks  he  pro- 
cured, and  forbidding  an  employ- 
ment of  a  solicitor  who  had  severed 
his  connection  with  another  mem- 
ber. It  seems  a  sufficient  groimd 
for  the  decision  that  the  by-laws 
were  unauthorized  by  the  funda- 
mental law  of  the  association,  but 
the  court  unnecessarily,  as  it  seems 
to  us,  adduce  the  further  ground 
that  they  created  unlawful  restric- 


B£8TBIGTION    KBSULTING   PSOM   ACTS    OF   UDTDIYIDUALS.       229 


even  a  single  country  or  State.     Indeed,  instances  are  numerous 


iions  upon  competitioiL  It  does  not 
appear  to  what  extent  the  asaooia- 
tion  controlled  the  business  in  ques- 
tion. In  .^Stna  Ins.  Co.  v.  Common- 
wealth,  lOe  Ey.  864;  61  S.  W. 
624;  46  L.  R.  A.  366  (1899),  a 
combination  similar  to  that  under 
consideration  in  Huston  y.  Reutlin- 
ger  was  assumed  to  be  illegal, 
though  the  decision  was  on  the 
ground  that  there  was  no  criminal 
liability  therefor. 

LoxnsiAif A :  Agreement  among 
eight  firms  in  New  Orleans,  holding 
7,410  bales  of  India  cotton  bagging, 
not  during  three  months  to  sell  any 
of  it  without  the  consent  of  the  ma- 
jority held  illegal.  Nothing  ap- 
pears, however,  to  show  how  large 
a  portion  of  the  supply  these  bales 
constituted,  India  Bagging  Assoc, 
y.  Kock,  14  La.  Ann.  168  (1859). 
Agreement  among  competing  rail- 
road corporations  to  divide  their 
earnings  from  competition  held  il- 
legal. Texas  &  Bacific  Ry.  Co.  y. 
Southern  Pacific  Ry.  Co.,  41  La. 
Ann.  970,  980;  6  So.  888,  891;  17 
Am.  St.  Rep.  446,  463   (1889). 

Massachusetts:  In  Taylor  v. 
Blanchard,  13  AUen,  370;  90  Am. 
Dec.  203  (1866),  an  agreement  not 
to  manufacture  and  sell  shoe  cutters 
in  Massachusetts  was  held  non-en- 
forceable at  the  suit  of  a  person 
who  was  one  of  four  in  the  State 
to  whom  the  business  was  confined. 
See,  however,  under  §  126,  Central 
Shade  Roller  Co.  v.  Cushman,  143 
Mass.  353;  9  N.  E.  629   (1887). 

Michigan:  See  under  §  126, 
Richardson  v.  Buhl,  77  Mich.  632, 
657;  43  N.  W.  1102,  1110;  6  L.  R. 
A.  467,  466  (1889);  Lovejoy  v. 
Michels,  88  Mich.  15;  49  N.  W. 
901;  13  L.  R.  A.  770  (1891). 


MiSBOUBi:  See  Skrainka  y. 
Scharringhausen,  8  Mo.  App.  622 
(1880;  for  facts  in  which,  see  § 
118). 

Nebraska:  'Trust''  agreement 
(the  "Distillers'  &  Cattle  Feeders' 
Trust")  not  only  to  limit  the  pro- 
duction of  alcohol,  but  to  dismantle 
as  many  distilleries  as  the  trust 
might  see  fit,  held  illegaL  State  v. 
Nebnuka  Distilling  Co.,  29  Neb. 
700;  46  N.  W.  166   (1890). 

Nkw  Hampbhibi:  See  Currier  y. 
Concord  R.  R.  Co.,  48  N.  H.  321 
(1869) ;  Morrill  y.  Boston  S^  Maine 
R.  R.,  66  N.  H.  631  (1876),  as  to 
statute  against  railroad  monopolies. 

Nkw  Jxbset:  Agreements  that^ 
if  enforced,  would  have  secured  the 
control  of  the  production  of  three- 
fourths  of  the  sanitary  ware  pro- 
duced in  the  United  States  held 
illegal.  Trenton  Potteries  Co.  y. 
Oliphant,  66  N.  J.  Eq.  680,  730; 
39  Atl.  923,  946  (1898);  reversed, 
however,  in  68  N.  J.  £q.  507;  43 
Atl.  723;  46  L.  R.  A.  255;  78 
Am.  St.  Rep.  612  (1899).  In  El- 
kins  V.  Camden  &  Atlantic  R.  R. 
Co.,  36  N.  J.  Eq.  5,  14  (1882),  the 
purchase  by  a  railroad  corpora- 
tion of  the  stock  and  bonds  of  a 
rival  roiEid,  was  held  to  be  "clearly 
ultra  vires  as  a  purchase  with  a 
view  to  extinguishing  competition." 
In  Meredith  v.  N.  J.  Zinc  &  Iron 
Co.,  66  N.  J.  Eq.  211;  37  Atl.  639 
(1897);  affirmed  in  66  N.  J.  Eq. 
454;  41  Atl.  1116  (1897),  the  le- 
gality of  the  consolidation  of  the 
business  of  rival  corporations,  own- 
ers of  property  containing  zinc  ores, 
was  sustained,  it  appearing  that  the 
amount  produced  by  the  consoli- 
dated corporation  constituted  but  a 
small  fraction  of  the  world's  supply. 
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where  a  single  oommunitj,  such  as  a  city  or  town,  has  been  re- 


So  in  Trimble  ▼.  American  Sugar 
Refining  Co.,  61  N.  J.  £q.  340;  48 
AtL  912   (1901),  of  acto  done  with 
a  view  to  a  consolidation  of  corpora* 
tions  engaged  in  producing  coffee 
and  sugar,  it  not  appearing  to  what 
extent  they  controlled  the  supply, 
the    court    saying:      ''Neither    of 
the  companies  mentioned  here  has 
any  monopoly  of  either  sugar  or 
coffee.    The     world's     product     of 
each  is  immense.    Any  person  can 
go  into  the  market  and  buy  either 
of  them  in  unlimited  quantities.'' 
Nkw    Yobx:    Agreement    among 
owners  of  sereral  lines  of  compet- 
ing canal  boats,  to  fix  the  rates  of 
freight  and  divide  their  net  earn- 
ings held  ill^^al.    Hooker  y.  Vande- 
water,  4  Denio,  349;  47  Am.  Deo. 
268     (1847;    imder    statute,    now 
Penal  Code,  §  168,  subd.  6,  forbid- 
ding conspiracy  ''to  commit  any  act 
injurious  to  trade  or  commerce"). 
Folk>wed    in   Stanton   y.   Allen,   6 
Denio,  434;  49  Am.  Dec.  282  (1848), 
a   case  yery   similar   as   to   facts. 
These  two  decisions  were  sought  to 
be  distinguished  in  Kellogg  y.  Lar- 
kin,  3  Pinney  (Wis.),  123,  162;  66 
Am.  Dec  164,  181  (1861),  as  based 
on    conditions    peculiar    to    canal 
transportation  in  the  State  of  New 
York.    This  distinction  avails  little, 
in  view  of  the  extensive  application 
that  has  been  given  to  the  doctrine 
of  those  cases.    The  following  re- 
strictions held  illegal:    Agreement 
not  to  extend  construction  of  rail- 
road,  the  object  being  to  prevent 
competition     with     another     road. 
Hartford  ft  New  Haven  R.  R.  Co. 
y.  N.  T.  ft  New  Haven  R.  R.  Co., 
3  Robt  411  (1866),  which  was  dis- 
tinguished in  Ives  v.  Smith,  3  N.  Y. 
Suppl.  646,  054;  affirmed  in  8  Id. 


46    (Supm.    Ct,    Qen.    T.,    1889), 
where  an  agreement  having  refer- 
ence to  the  future  construction  of  * 
railroads    was    sustained.    Scheme 
to  control  the  shipment'  and  supply 
of  coal  for  the  Elmira  market    Ar- 
not  y.  Pittston  ft  Elmira  Coal  Co., 
68  N.  Y.   568;   23  Am.  Rep.  190 
(1877).    As   to   means   by   which 
this  was  to  be  effected,  see  §  172. 
"Trust"    agreement   among    seven- 
teen corporations  in  different  parts 
of  the  United   States,  engaged  in 
the  manufacture,  refining  and  sale 
of  sugar,  leaving  not  more  than  six 
other  companies  or  firms  not  en- 
gaged in  the  business.    People  v. 
North   River   Sugar    Refining   Co^ 
54  Hun,  364;  7  N.  Y.  SuppL  406; 
5  L.  R.  A.  386  (1889;  under  Penal 
Code,  §   168,  subd.  6;   see  Hooker 
y.  Vandewater,  supra) ;  affirmed  on 
another  ground  in  121  N.  Y.  682; 
24  N.  E.  834;  9  L.  R.  A.  83;   18 
Am.  St  Rep.  843   (1890).    See  as 
to  trust  agreements  generally,  §  136. 
Agreement  among  brokers  and  deal- 
ers in  sheep  and  lambs  consigned  to 
market  in  New  York  City  and  vi- 
cinity, to  take  effect  at  the  same 
time    with    an    agreement    among 
butchers  transacting  business  in  the 
same  locality;   the  brokers  to  sell 
only  to  the  butchers,  and  the  butch- 
ers to  buy  only  from  the  brokers. 
Judd  V.  Harrington,  139  N.  Y.  105; 
34  N.  E.  790  (1893).    CombinaUon 
comprising  all  the  retail  coal  deal- 
ers in  the  city  of  Lockport,  except 
one.    People  v.  Sheldon,  139  N.  Y. 
251;    34  N.  E.  786;   23  L.  R.  A. 
221;  36  Am.  St.  Rep.  690   (1893; 
sustaining  conviction  for  conspiracy 
under  Penal  Code,  §  168,  subd.  6; 
see  Hooker  v.  Vandewater,  supra). 
For  an  elaborate  criticism  of  Peo- 
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garded  as  an  area  sufficiently  large  for  a  restriction  upon  compe- 


ple  ▼.  Sheldon,  see  Stidm^'B  "State 
Control  of  Tiade  and  Commeroe." 
Combination  among  fifteen  persona 
who  were  "the  pxoduoers  of  nearly 
the  whole  product  of  Hudson  River 
blue  stone,  and  of  at  least  90  per 
:  cent,  of  the  whole  amount  of  such 
stone  sold  in  the  New  York  market 
to  customers  in  various  States  east 
of  the  Mississippi  River,"  their  year- 
ly sales  amounting  to  upwards  of 
$1,500,000.  Cummings  v.  Union 
Blue  Stone  Co.,  164  N.  Y.  401 ;  68 
N.  IL  625;  62  L.  R.  A.  262;  79 
Am.  St.  Rep.  666  (1900).  See  also 
under  anti-trust  act  of  1899,  as  to 
restriction  relating  to  books,  Straus 
V.  American  Publishers'  Assoc,  177 
N.  Y.  473;  69  N.  E.  1107;  64  L. 
R.  A.  701;  101  Am.  St.  Rep.  819 
(1904).  As  to  monopoly  in  the 
business  of  railroad  transportation 
in  New  York  City,  see  §  224. 

In  Export  Lumber  Co.  v.  South 
Brooklyn  Sawmill  k  Lumber  Co., 
54  App.  D.  618;  67  N.  Y.  Suppl. 
626  (1900),  a  secret  agreement 
among  dealers  in  lumber  as  to  the 
method  of  transacting  their  export 
business,  including  the  division  of 
profits  and  losses  in  certain  agreed 
proportions  was  held  not  illegal,  it 
not  appearing  "that  any  of  the  par- 
ties were  producers  of  lumber  or 
that  they  in  any  manner  controlled 
the  supply  of  lumber  in  that  mar- 
ket for  export  or  other  purposes.'' 
See  Frauds  v.  Taylor,  31  Misc.  187; 
66  N.  Y.  Suppl.  28  (Supm.  Ct., 
8p.  T.,  1900).  See,  as  to  illegality 
of  combination  for  control  of  busi- 
ness of  manufacturing  and  selling 
carbons  for  electric  lighting,  Pitts- 
burg Carbon  Co.  v.  McMillin,  119 
N.  Y.  46;  23  N.  E.  630;  7  L.  R.  A. 
46   (1890).    See  Strait  v.  National 


Harrow   Co.,   under   Federal   deci- 
sions. 

See,  under  §  126,  Leonard  v. 
Poole,  114  N.  Y.  371;  21  N.  E.  707; 
4  L.  R.  A.  728;  11  Am.  St  Rep. 
667  (1889);  People  v.  Milk  Ex- 
change, 146  N.  Y.  267;  39  N.  E. 
1062;  27  L.  R.  A.  437;  46  Am.  St. 
Rep.  609  (1896);  Cohen  v.  Berlin 
&  Jones  Envelope  Co.,  166  K.  Y. 
292;  69  N.  E.  906  (1901);  Drake 
V.  Siebold,  81  Hun,  178;  30  N.  Y. 
SuppL  697  (1894);  De  Witt  Wire- 
Cloth  Co.  V.  N.  J.  Wire-Cloth  Co., 
16  Daly,  629;  14  N.  Y.  SuppL  277 
(1891). 

North  Cabolxna:  Agreement  not 
to  compete  in  the  sale  of  certain 
articles  (flour,  meats,  oil  and  lard) 
within  certain  territory,  "including 
several  counties"  held  illegal.  Noth- 
ing, however,  appears  from  the  re- 
port to  indicate  the  extent  to  which 
the  parties  to  the  agreement  con- 
trolled the  trade  in  such  articles 
within  such  territory.  Culp  v. 
Love,  127  N.  C.  467;  37  S.  E.  476 
(1900). 

Ohio:  The  following  restrictions 
held  illegal:  Agreement  among  all 
the  salt  manufacturers  (with  one  or 
two  exceptions)  in  a  large  salt-pro- 
ducing territory,  and  whose  aggre- 
gate annual  product  was  about  140,- 
000  barrels,  for  the  purpose  of  regu- 
lating the  price  and  grade.  Cen- 
tral Ohio  Salt  Co.  v.  Guthrie,  36 
Ohio  St.  666  (1880).  Association 
of  manufacturers  of  ninety-five  per 
cent,  of  all  tne  star  candles  in  that 
part  of  the  United  States  east  of 
the  western  boundary  of  Utah. 
Emery  v.  Ohio  Candle  Co.,  47  Ohio 
St.  320;  24  N.  E.  660;  21  Am.  St. 
Rep.  819  \1890).  Agreement  to 
establish  a  virtual  monopoly  of  the 
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tition  to  become  illegal,  though  confined  in  its  operation  within 


business  of  producing  petroleum  and 
of  manufacturing,  refining  and  deal* 
ing    in    it    and    aU    its    products, 
throughout     the     entire     oountrj. 
Here,  where  the  facts  were  similar 
to  those  in  People  v.  North  River 
Sugar  Refining  Ck>.  (see  supra),  the 
court  might,  as  in  that  case,  have 
refrained  from  passing  on  the  ques- 
tion   of    monopoly,   and   based   its 
decision   on   the  ground   that   the 
agreement  subjected  the  corporation 
to  an  outside  control   inconsistent 
with  its  character  as  a  corporation. 
State  ex  rel.  v.  Standard  Oil  Co., 
49  Ohio  St  137;  30  N.  £.  279;  16 
L.    R.    A.    146;    34   Am.    St   Rep. 
641    (1892).    Association  of  all  or 
nearly  all  the  brick  manufacturers 
and  dealers  in  and  about  a  certain 
place,  formed  to  control  the  price. 
Jackson  v.  Akron  Brick  Assoc,  63 
Ohio   St   303;    41   N.  £.   267;    36 
L.  R.  A.  2S/;  63  Am.  St  Rep.  037 
(1896).    See   under   §    126,   Hoff- 
man y.  Brooks,  23  Am.  Law  Reg. 
(N.  S.)  648  (Super.  Ct  Gin.,  1884). 
In  Crawford  y.  Wick,  18  Ohio  St 
190;  98  Am.  Dec.  103  (1868),  in  an 
opinion  strikingly  picturesque  as  to 
language,  was  condemned  an  agree- 
ment by  an  employer  to  ezerdse 
his  influence  oyer  his  employees  to 
induce  them  to  deal  solely  with  a 
third   person,   one   of  the  grounds 
assigned   being   that   it  tended   to 
"unwarrantable    monopoly."     Com- 
pare Dionne  y.  New  Iberia  Reflning, 
etc,  Assoc,  60  La.  Ann.  690;   23 
So.  624  (1898). 

PENNSTLyANiA:  The  following 
restrictions  held  illegal:  Agree- 
ment among  corporations  controlling 
coal  fields  that  constituted  the  great 
source  of  supply  of  bituminous  coal 
to  the  State  of  New  York  and  large 


territories    westward,   the    purpose 
and    effect    being    thus    described: 
'These  corporations  represented  al- 
most the  entire  body  of  bituminous 
coal  in  the  northern   part  of  the 
State     By     combination     between 
themseWes  they  had  the  power  to 
control  the  entire  market  in  that 
district.    And   they  did   control  it 
by  a  contract  not  to  ship  and  sell 
coal  otherwise  than  as  therein  pro- 
yided.    And,   in    order    to    destn^ 
competition,  they  provided  for  an 
arrangement  with  dealers  and  ship- 
pers of  anthracite  coal.    They  were 
thereby  prohibited  from  sellbig  un- 
der prices  to  be  fixed  by  a  committee 
representing    each    company.    And 
they  were  obliged  to  suspend  ship- 
ments upon  notice  from  an  agent 
that  their  allotted  share  of  the  mar- 
ket had  been   forwarded  or  sold." 
The  court  said:     "The  combination 
is  wide  in  scope,  general  in  its  in- 
fiuencc"    Morris  Rim  Coal  Co.  y. 
Barclay,  68  Pa.  St  173,  183,  184; 
8  Am.  Rep.   169,   162,  163    (1871; 
under  New  York  statute,  now  Penal 
Code,  §  168,  subd.  6;  see  Hooker  y. 
Vandewater,    supra).    Combination 
among  forty-five  brewers  of  Plula- 
delphia,  individuals,  firms  and  cor- 
porations, to  regulate  and  control 
the  sale  and  price  of  beer  within  the 
city  of  Philadelphia  and  the  county 
of  Camden,  New  Jersey.    Nester  v. 
Continental   Brewing  Co.,   161   Pa. 
St  473;  29  AU.  102;  24  L.  R.  A. 
247;  41  Am.  St  Rep.  894   (1894). 
In  Monongahela  River  Consolidat- 
ed Coal  ft  Coke  Co.  v.  Jutte,  210 
Pa.  St  288;  69  Atl.  1088;  106  Am. 
St  Rep.  812    (1904),  however,  the 
soundness  of  the  decision  in  Morris 
Run    Coal    Co.    y.    Barclay,    was 
doubted,  though  the  completeness  of 


BE8T&IGTIOI7   SB8ULTINQ  7BOM   ACTS  OF  INDIVIDUALS.       233 


the  limits  of  such  area.^'     Although  what  we  have  here  called 


the  oombination  there  under  consid- 
eration maj  have  been  overlooked. 
The  court  concluded  in  Monongahela 
River  Consolidated  COal  S^  Coke  Co. 
V.  Jutte,  that  in  the  case  at  bar 
there  appeared  no  intention  to  ob- 
tain exclusive  possession  of  the  com- 
modity in  question,  but  see  on  this 
point,  §  172.  It  is  difficult  to  avoid 
the  conclusion  that  that  decision  in- 
dicates a  tendency  to  greatly  relax 
the  application  of  the  doctrine 
against  restrictions  upon  competi- 
tion as  manifested  in  the  earlier 
Pennsylvania  decisions. 

Rhode  Island:  In  Oakdale 
Manuf.  Co.  v.  Qarst,  18  R.  I.  484; 
28  Atl.  973;  23  L.  R.  A.  639;  49 
Am.  St.  Rep.  784  (1894),  was  sus- 
tained an  agreement  among  three 
of  the  four  companies  in  New  Eng- 
land engaged  in  the  manufacture  of 
oleomargarine,  to  consolidate  into 
one  corporation. 

Tennessee:  By-law  of  associa- 
tion composed  of  most  of  the  plumb- 
ers in  the  city  of  Memphis,  such 
by-law  requiring  each  member  to 
pay  the  association  a  fixed  sum  for 
any  work  done  by  him  "in  compe- 
tition with  any  other  member"  held 
illegal.  It  appeared  that  the  amount 
of  such  payment  was  commonly  add- 
ed to  the  price  of  the  work  on  ac- 
count of  which  the  payment  was 
made.  In  the  decision  reference  was 
made  to  other  provisions  in  the  by- 
laws similar  to  those  under  consid- 
eration in  the  decisions  discussed 
in  §  34.  These  by-laws  were  de- 
clared illegal,  both  at  common  law 
and  under  the  anti-trust  act.  The 
decision  might,  however,  have  rest- 
ed on  the  ground  that  the  by-laws 


were  unauthorized  by  the  eharter. 
Bailey  v.  Master  Plumbers,  103 
Tenn.  99;  62  S.  W.  853;  46  L.  R. 
A.  661  (1899).  Compare  Milwau- 
kee Masons  &  Builders'  Assoc  v. 
Niezerowski,  imder  Wisoonsin,  in- 
fra. 

TtXAB:  Agreement  among  inde- 
pendent dealers  in  and  purchasers 
of  cotton  seed,  engaged  separately 
in  the  business  of  manufacturing 
therefrom  "oil,  oil  cake,  and  other 
products  of  cotton  and  cotton  seed,'' 
in  various  cities  in  the  State,  such 
agreement  not  only  fixing  prices, 
but  prohibiting  one  of  the  parties 
in  particular  from  purchasing,  han- 
dling or  shipping,  directly  or  indi- 
rectly, any  cotton  seed  at  many  of 
the  most  important  markets  in  the 
State,  and  binding  it  to  deliver  the 
entire  product,  "make  or  yield"  from 
cotton  seed  of  its  mills,  to  the  other 
party  to  the  contract,  in  considera- 
tion of  certain  profits  guaranteed 
to  it,  held  illegal.  Texas  Standard 
Oil  Co.  V.  Adoue,  83  Tex.  650;  19 
6.  W.  274;  15  L.  R.  A.  598;  29 
Am.  St.  Rep.  690  (1892).  In  Wa- 
ters-Pierce Oil  Co.  V.  State,  19  Tex. 
Civ.  App.  1;  44  S.  W.  936  (1898), 
so  far  as  appears,  the  transactions 
held  unlawful  were  merely  agree- 
ments for  exclusive  dealing  and 
selling  at  a  fixed  price,  which  cer* 
tainly  are  not,  considered  by  them- 
selves, unlawful. 

West  Veboinia:  In  Charleston 
Qas  Co.  V.  Kanawha  €his  Ck>.,  58 
W.  Va.  22;  50  S.  E.  876;  112  Am. 
St.  Rep.  936  (1905),  was  held  un- 
enforcible  an  agreement  between 
two  corporations  engaged  in  the 
production  and  sale  of  natural  gas, 


*BSee  note  24.  «npra. 
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the  test  of  extent  seems  to  be  that  in  effect  generally  accepted,  it 
also  seems  reasonably  obvious  that  a  rigidly  consistent  applica- 
tion of  it,  not  merely  throughout  a  country  or  State  generally, 
but  throughout  its  communities,  large  and  small,  would  be  prac- 
tically imposible,  or,  if  possible,  in  a  high  degree  disastrous. 
In  short,  the  test  is  inadequate,  being  incapable  of  consistent  and 
logical  application. 

§  121.    Effect  of  tendency  to  produce  illegal  restriction. — ^It 

has  already  been  stated  that  while  a  restriction  resulting  in  the 
control  of  100  per  cent  of  the  supply  of  a  given  commodity 
within  a  given  area  is  illegal,  yet  such  a  restriction  resulting  in 
the  control  of,  say,  only  five  or  ten  per  cent,  is  doubtless  not  il- 
legal, at  least  not  necessarily.^®     But  this  statement  must  be 


by  which  each  had  the  exclusiye 
right  to  furnish  gas  in  certain 
areas,  and  fixing  prices  dependent 
for  charge  upon  mutual  consent. 

WisooNBiN:  By-laws  of  associa- 
tion composed  of  about  sixty  of 
the  seventy  or  seventy-five  mason 
contractors  in  Milwaukee,  the  ob- 
ject being  to  suppress  fair  and  free 
competition  for  building  contracts 
in  Milwaukee,  it  being  provided 
that  each  member  should  submit 
any  bid  for  a  contract  to  the  asso- 
ciation, and  that  the  lowest  bidder 
should  add  six  per  cent,  to  the 
amount  of  his  bid,  before  submit- 
ting it  to  the  owner  or  architect, 
held  illegal.  So  the  right  to  bid 
on  changes  or  additions  was  lim- 
ited to  the  original  contractor, 
unless  the  amount  was  larger  than 
the  contract  price.  Milwaukee 
Masons  &  Builders'  Assoc  v.  Nie- 
zerowski,  96  Wis.  129;  70  N.  W. 
166;  37  L.  H.  A.  127;  60  Am. 
St.  Rep.  97  (1897).  Compare 
Bailey  v.  Master  Plumbers,  imder 
Tennessee,  supra.  Milwaukee  Ma- 
sons   &    Builders'    Assoc.,    v.    Nie- 


serowski,  was  followed  as  appli- 
cable to  combination  to  monopo- 
lize the  livery  business  in  Mil- 
waukee. Gatzow  v.  Buening,  106 
Wis.  1,  12;  81  N.  W.  1003, 
1006;  49  L.  R.  A.  476,  480;  80 
Am.  St.  Rep.  17  (1900).  Contrary 
to  the  later  decisions  in  Wisconsin 
and  elsewhere  is  Kellogg  v.  Larkin, 
3  Pinney  (Wis.),  123,  146;  66  Am. 
Dec.  164,  176  (1861),  sustaining  an 
agreement  to  give  the  "full,  abso- 
lute and  uninterrupted  control  of 
the  Milwaukee  wheat  market,"  so 
far  as  the  contracting  parties 
should  be  "able  to  do  so,  by  virtue 
of  their  capacity  as  warehousemen 
or  vessel  and  dock-owners,"  it  ap- 
pearing, however,  that  the  rest  of 
Wisconsin  was  an  open  and  unin- 
terrupted market  for  the  sale  of 
wheat.  See,  under  §  126,  National 
DistiUing  Co.  v.  Cream  City  Im- 
porting Co.,  86  Wis.  862;  66  N.  W. 
864;  39  Am.  St.  Rep.  902  (1893). 
See  generally,  article  in  20  Harv. 
Law  Rev.  167  (1907)  by  Herbert 
Pope. 


2«  See  §  120. 


BESTBICTIOir   BE8TJLTING   FBOM   ACTS   OF  JLMJ>1V1DUALB,       235 


taken  with  an  important  qualification.  Though  the  restriction 
may  he  not  illegal,  if  considered  apart  from  the  tendency  pres- 
ently to  be  considered,  yet  it  may  well  be  illegal  in  the  light  of 
such  tendency.  Thus  the  circumstances  attending  its  existence 
may  be  such  as  to  indicate  a  speedy  increase  to  a  control  of  90  or 
95  per  cent.  That  under  these  conditions  the  restriction  would 
be  regarded  as  illegal  seems  to  accord  with  the  generally  accepted 
doctrine  that  a  restriction  will  be  pronounced  illegal  at  any  stage, 
though  at  the  time  harmless,  if  it  appear  that  in  the  natural 
course  of  events  it  will  develop  into  a  restriction  harmful,  con- 
sidered by  itself;  in  other  words,  if  its  tendency  is  to  become 
actually  harmful^     This  seems,  however,  to  be  a  rather  loose 


S7  Northern  Securities  Co.  v.  U. 
S.,  193  U.  B.  197,  332;  24  Supm. 
436,  464;  48  L.  Ed.  679  (1904); 
Chesapeake  ft  O.  Fuel  Co.  v.  U.  8., 
115  Fed.  610,  623;  63  C.  C.  A.  266, 
269  (6th  C  1902);  Bobbs-MerriU 
Co.  T.  Straus,  139  Fed.  166,  192  (C. 
C.  N.  Y.,  1906);  Arnold  v.  Jones 
Cotton  Co.,  162  Ala.  601;  44  So. 
662;  12  L.  R.  A.  N.  &  160  (1907) ; 
Flower  y.  Smith  Lumber  Co.,  47  So. 
1022  (Supm.  Ct.  Ala.,  1908) ;  State 
ex  rel.  y.  Portland  Natural  Gas  ft 
Oil  Co.,  163  Ind.  483;  53  N.  K 
1089;  63  L.  R.  A.  413;  74  Am.  St. 
Rep.  314  (1899).  See  Clark  y. 
Needham,  126  Mich.  84;  83  N.  W. 
1027;  61  L.  R.  A.  785;  84  Am. 
St.  Rep.  669   (1900). 

In  Harding  y.  American  Qluoose 
Co.,  182  ni.  661,  615;  66  N.  E. 
677,  698;  64  L.  R.  A.  738,  763;  74 
Am.  St.  Rep.  189  (1899),  it  was 
stated  as  the  test  whether  the 
"necessary  consequence^  "is  the  con- 
trolling of  prices,  or  limiting  of 
production,  or  suppressing  of  com- 
petition, in  such  a  way  as  thereby 
to  create  a  monopoly.**  The  doc- 
trine stated  in  the  text  seems  to  be 
the  true  ground  of  the  decision  in 


More  y.  Bennett,  140  111.  69,  80; 
29  N.  E.  888,  891;  15  L.  R.  A.  361, 
364;  33  Am.  St.  Repl  216,  220 
(1892),  where  an  association  of 
stenographers  in  Chicago  was  held 
illegal  as  haying  for  its  object  the 
preyention  of  competition,  notwith- 
standing that  but  a  small  portion 
of  the  law  stenographers  in  the  city 
belonged  to  the  association.  The 
court  said:  "True,  the  restraint  is 
not  so  far-reaching  as  it  would  haye 
been  if  all  the  stenographers  in  the 
eiiy  had  joined  the  association,  but, 
so  far  as  it  goes,  it  is  predsely  of 
the  same  character,  produces  the 
same  results,  and  is  subject  to  the 
same  legal  objection."  See  also 
Chicago,  Wilmington,  etc..  Coal  Co. 
y.  People,  214  111.  421,  452;  73  N. 
£.  770,  780  (1005).  So  in  Slau^- 
ter  y.  Thacker  Coal  ft  Coke  Co.,  66 
W.  Va.  642;  47  S.  E.  247;  65  L. 
R.  A.  342;  104  Am.  St  Rep.  1013 
(1904),  of  an  agreement  among 
coal  companies  operating  in  the 
same  yein  by  which  they  appointed 
a  common  agent  to  sell  at  uniform 
prices.  They  were  referred  to  in 
the  opinion  as  being  only  "three 
small   companies  out  of  the  yast 
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and  elastic  doctrine,  perhaps  dangerously  so.'*  The  possibili- 
ties of  its  application  are  numerous  and  the  determination  of 
the  question  of  legality  in  any  particular  instance  must  depend, 
largely  on  the  circumstances  of  the  case.     In  applying  this  doc- 


number  of  ooal  producing  oom- 
panies  in  the  State,"  and  the  quan- 
titj  of  ooal  put  upon  the  market 
bj  them  was  said  to  be  "an  utterly 
inaignificant  portion  of  the  vast 
quantities  thrown  upon  the  market 
bj  the  numerous  competing  pro* 
duoers."  Pocahontas  Coke  Go.  v. 
Powhatan  Coal  k  Coke  Co.,  60  W. 
Va.  508,  531;  56  S.  E.  264,  273; 
10  L.  R.  A.  N.  6.  268,  285;  116 
Am.  St.  Rep.  001  (1907),  seems 
to  go  very  far  in  applying  this  doc- 
trine. Here  was  held  established 
the  existence  of  an  illegal  combina- 
tion among  corporations,  producers 
of  coke,  against  the  objection  thus 
stated,  it  being  regarded  as  a  suffi- 
cient answer  that  "it  is  not  essen- 
tial that  the  monopoly  be  complete 
before  it  is  illegal":  "It  does  not 
appear  what  part  or  per  cent,  of  the 
total  production  of  the  P.  ooal  field 
is  produced  by  the  20  corporations. 
It  is  said  that  together  they  may 
produce  only  one  per  cent,  of  the 
total  production  of  the  field." 

In  Stockton  y.  Central  R.  R.  Co. 
of  N.  J.,  50  N.  J.  Eq.  52,  81;  24 
Atl.  d64,  975;  17  L.  R.  A.  97,  109 
(1892),  where  a  lease  between 
railroad  companies  was  held  unlaw- 


ful as  part  of  a  scheme  to  secure 
a  monopoly  of  the  Pennsylvania  an* 
thracite  coal  traffic,  it  was  said: 
"It  is  true,  co-operation  of  the  re- 
maining coal  roads,  which  is  neces- 
sary to  a  complete  mdnopoly,  has 
not  yet  been  secured.  By  this  lease 
only  one  competitor  is  silenced,  and 
only  a  little  more  than  one-half 
of  the  entire  ooal  region  is  con- 
trolled. It  is  only  the  second  step 
in  the  direction  of  monopoly,  the 
first  being  the  lease  of  the  L.  V. 
railroad.  It  is  to  be  remembered, 
however,  that  the  attorney-general 
may  have  his  injunction  when  the 
ultra  vires  act  tends,  or  is  of  a  na- 
ture, to  produce  public  injury.  He 
is  not  required  to  wait  until  all  the 
monopoly  possible  is  created,  or  un- 
til aU  the  injury  possible  is  in 
process  of  infliction."  See,  how- 
ever, Trenton  Potteries  Co.  v.  Oli- 
phant,  58  N.  J.  Eq.  507;  43  AtL 
723;  46  L.  R.  A.  255;  78  Am.  St. 
Rep.  612  (1899);  reversing  56  N. 
J.  Eq.  680;  39  Atl.  923   (1898). 

In  Anheuser-Busch  Brewing  As- 
soc. V.  Houck,  27  S.  W.  692  (Tez. 
(Div.  App.,  1894) ;  affirmed  as  Houdc 
V.  Anheuser-Busch  Brewing  Assoc., 
88     Tex.     184;     30     8.     W.     869 


S8  See  drastic  criticism  in  1  Eddy 
on  Combinations,  §  553.  A  decided 
tendency  to  reaction  against  such 
doctrine  may  be  apparent  in  Mo- 
Bongahela  River  Consolidated  Coal 
ft  Coke  Co.  V.  Jutte,  210  Pa.  St. 
288;  59  Atl.  1088;  105  Am.  St.  Rep. 
812  (1904),  where,  considering  the 
extent  of  the  operations  involved,  it 


is  difficult  to  see  how,  consistently 
with  the  weight  of  authority,  the 
court  reached  the  conclusion  that 
there  was  no  intention  to  obtain 
exclusive  possession  of  the  commod- 
ity in  question.  Moreover,  as  will 
be  seen  infra,  even  if  there  was  an 
absence  of  such  intention,  that  cir- 
cumstance was  not  conclusive. 
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trine,  great  weight  will  be  given  to  the  presumption,  derived 
from  common  obeervatioD,  of  the  tendency  of  an  individual  to 
promote  his  own  interests,  even  at  the  expense  of  the  public 
interest.**     The  doctrine  may  apply  even  although  at  a  given 
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Btage  the  restriction  is  actually  beneficial,  for  the  inquiry  will 
not  be  limited  to  that  stage,  but  the  restriction  will  be  pro- 
nounced illegal,  if  its  remote  and  permanent,  as  distinguished 
from  its  immediate  and  temporary,  effects,  promise  to  be  harm- 
ful.^ Thus,  while  the  raising  of  prices  may  not  be  an  immedi- 
ate and  temporary  effect,  it  may  be  a  remote  and  permanent 
effect ^^     Nor  will  so  uncertain  an  element  as  the  intent  of  the 


is  no  more  than  just  to  infer  that 
the  control  is  to  be  uaed  to  avoid 
competition  and  enhance  prices,  and 
in  that  manner,  as  it  is  the  ordi* 
nary  expedient  lor  that  end,  pro- 
mote the  interests  and  add  to  the 
profits  of  the  associates."  Bee  also 
State  ex  rel.  v.  Standard  Oil  Co., 
infra.  But  a  different  yiew  was 
taken  in  Central  Shade  Roller  Co. 
▼.  Cushman,  143  Mass.  353;  9  N. 
E.  629  (1887),  sustaining  a  com- 
bination among  the  principal  deal- 
ers in  a  commodity,  who  substan- 
tially supplied  the  market.  The 
court  said:  ''We  cannot  assume 
that  the  purpose  and  effect  of  the 
combination  are  to  unduly  raise 
the  price  of  the  commodity.  A  nat- 
ural purpose  and  a  natural  effect 
are  to  maintain  a  fair  and  uniform 
price  and  to  prevent  the  injurious 
effects,  both  to  producers  and  cus- 
tomers, of  fluctuating  prices,  caused 
by  imdue  competition.  When  it  ap- 
pears that  the  combination  is  used 
to  the  public  detriment,  a  different 
question  will  be  presented  from  that 
now  before  us.  The  oontract  is 
apparently  beneficial  to  the  parties 
to  the  combination,  and  not  neces- 
sarily injurious  to  the  public,  and 
we  know  of  no  authority  or  reason 
for  holding  it  to  be  inyalid,  as  in 
restraint  of  trade  or  against  public 
policy." 

so  Thus  notably  in  State  ex  rel. 
▼.  Standard  Oil  Co.,  49  Ohio  St. 


137,  186;  30  N.  K  279,  290;  15 
L.  R.  A.  146,  169;  34  Am.  St.  Rep. 
641,  663  (1892),  the  ''Standard  Oil 
Trust"  was  condemned,  even  con* 
ceding  that  it  had  improved  the 
q[uality,  and  cheapened  the  cost  of 
petroleum  and  its  products  to  the 
consumer.  This  decision  was  ap- 
provingly cited  on  this  point  in 
Trenton  Potteries  Co.  v.  Oliphant, 
66  N.  J.  £q.  680,  736;  39  Atl.  923, 
944  (1898).  See  also  San  Antonio 
Oas  Co.  V.  State,  22  Tex.  CHv.  App. 
118,  125;  54  S.  W.  289,  293  (1899). 
In  U.  S.  V.  Coal  Dealers'  Assoc., 
86  Fed.  252,  264  (C.  C.  Cal.,  1898), 
a  combination  to  fix  the  price  of 
ooal  was  held  illegal,  against  the 
contention  tbat  it  was  beneficial  in 
protecting  consumers  from  the  dis- 
honest methods  of  some  dealers,  and 
protecting  wholesale  dealers  in  en- 
abling them  to  collect  their  bills 
from  retail  dealers.  See  also  note 
31,  infra. 

SI  Thus,  restrictions  were  con- 
demned, notwithstanding  that  they 
had  resulted  in  lowering  prices,  in 
Richardson  v.  Buhl,  77  Mich.  632, 
660;  43  N.  W.  1102,  1111;  6  L.  R. 
A.  467,  466  (1889) ;  Hunt  v.  River- 
side Co-operative  Club,  140  Mich. 
538;  104  N.  W.  40;  112  Am.  St. 
Rep.  420  (1905);  Strait  v.  Na- 
tional Harrow  Co.,  18  N.  Y.  Suppl. 
224  (Supm.  Ct.,  Sp.  T.,  1891).  See 
Chicago,  Wilmington,  etc..  Coal  Co. 
V.   People,   114   111.   App.   76,   106 
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parties  to  the  restriction  be  considered,  the  test  being  rather 
whether,  under  the  circumstances,  the  opportunity  exists  for 
them  to  create,  as  a  remote  and  permanent  effect,  a  harmful  re- 
striction.** 


(1904).  RichardBon  v.  Buhl  was 
approTinglj  died  on  thia  point  in 
Trenton  PotterieB  Go.  v.  Oliphant, 
66  N.  J.  Eq.  680,  736;  39  AtL  923, 
944  (1898).  Compare  U.  S.  v. 
Swift,  122  Fed.  620,  634  (G.  G.  IlL, 
1903).  So,  in  the  abeence  of  proof 
that  unreasonable  prices  resulted. 
Anderson  v.  Jett,  80  Ky.  376;  12 
S.  W.  670;  6  L.  R.  A.  300  (1880) ; 
Gentral  Ohio  Salt  Go.  ▼.  Outhrie, 
36  Ohio  St.  666  (1380);  Hoffman 
y.  Brooks,  23  Am.  Law  R^.  (N.  S.) 
648  (Super.  Gt.  Gin.,  1884) ;  People 
y.  Sheldon,  139  N.  Y.  261;  34  N. 
£.  786;  23  L.  R.  A.  221;  36 
Am.  St.  Rep.  690  (1893);  Gohen 
y.  Berlin  ft  Jones  Envelope  0>.,  166 
N.  Y.  292,  304;  69  N.  £.  906,  910 
(1901).  See  also  Addjston  Pipe  ft 
Steel  Ca  v.  U.  S.,  176  U.  S.  211, 
238;  20  Supm.  96,  106;  44  L.  Ed. 
136  (1899) ;  John  D.  Park  ft  Sons 
0>.  y.  Hartman,  163  Fed.  24,  46; 
82  G.  G.  A.  168,  179;  12  L.  R.  A. 
N.  S.  136,  160  (6th  G.,  1907); 
Brown  v.  Jacobs  Pharmacy  Go.,  116 
Ga.  429,  436,  436;  41  S.  E.  663, 
666,  666 ;  67  L.  R.  A.  647,  661 ;  90 
Am.  St  Rep.  126  (1902);  Helm 
Brewing  Go.  v.  BeUnder,  97  Ho. 
App.  64,  68;  71  S.  W.  691,  692 
(1902).  So,  in  People  y.  Milk  Ex- 
change, 146  N.  Y.  267,  274;  39 
N.  E.  1062,  1064;  27  L.  R.  A.  437, 
441;  46  Am.  St  Rep.  609  (1896), 
where  a  combination  to  control  the 
price  and  supply  of  milk  was  held 
illegal,  it  was  said:  "It  may  be 
claimed  that  the  purpose  of  the 
combination  was  to  reduce  the  price 
of  milk,  and  that,  it  being  an  article 


of  food,  such  reduction  was  not 
against  public  poUcy.  But  the 
price  was  fixed  for  the  benefit  of 
the  dealers,  and  not  the  consumers, 
and  the  logical  effect  upon  the  trade 
of  so  fixing  the  price  by  the  com- 
bination, was  to  paralyze  the  pro- 
duction and  limit  the  supply,  and 
thus  leaye  the  dealers  in  a  position 
to  control  the  market,  and  at  their 
option  to  enhance  the  price  to  be 
paid  by  the  consumers."  See  also 
Gibbs  y.  UcSeeley,  118  Fed.  120, 
123;  66  G.  G.  A.  70,  73;  60  L.  R. 
A.  162,  166  (9th  G.,  1902);  Hard- 
ing y.  American  Glucose  Go.,  182 
HL  661,  620;  66  N.  E.  677,  600; 
64  L.  R.  A.  738,  766;  74  Am.  St 
Rep.  189  (1899) ;  Ghicago,  Wilming- 
ton, etc.  Goal  Go.  y.  People,  114 
UL  App.  76,  106  (1904). 

As  to  prohibition  in  Texas  act 
against  combination  for  ''increasing 
or  reducing"  prices,  see  San  An- 
tonio Gas  Go.  y.  State,  22  Tex.  Giy. 
App.  118;  64  S.  W.  289  (1899). 

uHius,  in  Horns  Run  Goal  Go. 
y.  Barclay  Goal  Go.,  68  Pa.  St.  173, 
184;  8  Am.  Rep.  169,  162  (1871), 
the  agreement  was  held  yoid,  not- 
withstanding the  claim  that  ''its 
true  object  was  to  lessen  expenses, 
to  advance  the  quality  of  the  coal, 
and  to  deliyer  it  in  the  markets  it 
was  to  supply,  in  the  best  order,  to 
the  consumer."  So,  in  Hooker  y. 
Vandewater,  4  Denio  (N.  Y.),  349; 
47  Am.  Dec.  268  (1847),  of  an 
agreement  professedly  "for  the  pur- 
pose of  establishing  and  maintain- 
ing fair  and  uniform  rates  of  freight 
and  equalizing  the  business  among 
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§  122.  Prospect  of  competitioiL — ^There  are  few,  if  any, 
oases  in  wfiTch,  however  complete  may  be  a  restriction  upon 
competition,  the  prospect  of  competition  is  entirely  absent  All 
existing  coal  mines,  for  instance,  may  be  under  a  single  con- 


themselyes,  and  to  avoid  aU  un- 
necessary expense."  So,  where  it 
was  conceded  that  one  of  the  pur- 
poses was  "to  enable  the  parties  to 
obtain  reasonable  prices."  Cum- 
minga  y.  Union  Blue  Stone  Co.,  164 
N.  Y.  401;  58  N.  £.  525;  62  L.  R. 
A.  262 ;  79  Am.  St.  Rep.  655  ( 1900) . 
So,  in  U.  S.  ▼.  Trans-Missouri 
Freight  Assoc.,  166  U.  S.  200;  17 
Supm.  540;  41  L.  Ed.  1007  (1897), 
of  an  agreement  professedly  ''for  th« 
purpose  of  mutual  protection  by.  es- 
tablishing and  maintain'ng  reason- 
able rates,  rules  and  regulations  on 
all  freight  traffic,  both  through  and 
local."  See  also  Chesapeake  &  0. 
Fuel  Co.  y.  U.  S.,  115  Fed.  610, 623; 
53  C.  C.  A.  256,  269  (6th  C,  1902) ; 
U.  S.  y.  American  Tobacco  Co.,  164 
Fed.  700,  721  (C.  C.  N.  Y.,  1908); 
Stewart  y.  Steams  &  Culver  Lum- 
ber Co.,  48  So.  19,  26  (Supm.  Ct. 
Fla.,  1908) ;  Chicago,  Wilmington, 
etc.,  Coal  Co.  v.  People,  114  111.  App. 
75,  100  (1904) ;  State  ex  inf.  Crow 
y.  Firemen's  Fund  Ins.  Co.,  152  Mo. 
1,  42;  52  S.  W.  595,  607;  45  L.  R. 
A.  363,  375  (1899);  Heim  Brew- 
ing Co.  y.  Belinder,  97  Mo.  App. 
64,  69;  71  S.  W.  691,  692  (1902) ; 
Judd  y.  Harrington,  139  N.  Y.  105; 
34  N.  £.  790  (1893);  Kellogg  y. 
Sowerby,  190  N.  Y.  370;  83  N.  E. 
47  (1907);  Nester  v.  Continental 
Brewing  Co.,  161  Pa.  St.  473;  29 
Atl.  102;  24  L.  R.  A.  247;  41  Am. 
St.  Rep.  894  (1894) ;  State  y.  Vir- 
ginia-Carolina Chemical  Co.,  71  S. 
C.  544,  562;  51  S.  E.  455,  462 
(1905);  San  Antonio  Gas  Co.  y. 
State,  22  Tex,  Civ.  App.  118,  125; 


54  S.  W.  289,  293  (1899) ;  Charles- 
ton Gas  Co.  y.  Kanawha  Qas  Co., 
58  W.  Va.  22;  50  S.  E.  876;  112 
Am.  St.  Rep.  936  (1905);  Poca- 
hontas Coke  Co.  y.  Powhatan  Coal 

51  Coke  Co.,  60  W.  Va.  508,  529; 
66  S.  E.  264,  273;  10  L.  R.  A.  N. 
S.  268,  284;  116  Am.  St  Rep.  901 
(1907).  A  fortiori,  in  case  of  a 
mere  absence  of  expression  of  in- 
tention to  create  a  restriction  upon 
competition.  People  y.  North  River 
Sugar  Refining  Co.,  54  Hun,  354, 
374,  376;  7  N.  Y.  Suppl.  406,  410; 
5  L.  R.  A.  386,  389  (1889) ;  Bail^ 
y.  Master  Plumbers,  103  Tenn.  99; 

52  S.  W.  853;  46  L.  R.  A.  561 
(1899).  See  also  Addyston  Pipe  & 
Steel  Co.  y.  U.  S.,  175  U.  S.  211, 
243;  20  Supm.  96,  108;  44  L.  Ed. 
136  (1899).  But  in  MacGinniss  y. 
Boston,  etc.,  Consolidated  Copper, 
etc..  Mining  Co.,  29  Mont.  428;  75 
Pac.  89,  96  (1904),  where  constitu- 
tional and  statutory  provisions 
against  a  trust,  etc.,  for  the  purpose 
of  fixing  price,  etc.,  were  held  not 
to  apply  in  the  absence  of  ''a  crim- 
inal intent  to  evade  or  transgress" 
Buch  provisions,  reference  was  made 
to  the  doctrine  of  some  courts  that 
'Hhe  mere  possession  of  power  by 
a  combination  of  corporations  or 
associations,  or  persons,  to  in- 
juriously repress'  competition,  to 
rv^late  production,  anu  fix  prices, 
is  against  public  policy,"  and  it  was 
said  that  an  examination  of  such 
cases  "will  reveal  the  fact  that  in 
each  particular  case  before  the  court 
for  consideration,  it  appeared  either 
from  the  fact  proved  or  admitted 
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troly  but  there  remains  the  prospect  of  the  discovery  of  other 
and  competing  mines.  It  would  seem  that  insu£Scient  effect  has, 
as  a  rule^  been  allowed  to  such  prospect  of  competition.^'  A  dis- 
tinction might,  perhaps,  well  be  taken  between,  for  instance^ 
perishable  articles,  and  articles  of  permanent  value,  so  between 


or  from  the  temis  of  the  contract 
itself,  that  the  defendants  enter- 
tained and  were  pursuing  the  unlaw- 
ful purpose."  And  see  Swift  v.  U. 
S.,  note  27,  supra. 

tsin  Tuscaloosa  lee  Mannf.  Ck>. 
V.  WiUiams,  127  Ala.  110;  28  So. 
669;  50  L.  R.  A.  176;  86  Am.  St 
Rep.  125  (1900),  an  agreement  that 
had  the  effect  of  suppressing  com- 
petition between  the  only  two  par- 
ties engaged  in  supplying  ice  with- 
in a  region  of  7,000  inhabitants,  was 
condemned,  notwithstanding  the  pos- 
sibility of  competition  by  other  par- 
ties, and  the  circumstance  that  such 
competition  did  actually  soon  arise. 
In  U.  S.  y.  Addyston  Pipe  &  Steel 
Co.,  86  Fed.  271,  284;  29  C.  C.  A. 
141,  153;  46  L.  R.  A.  122,  132  (6th 
C,  1898),  it  was  intimated  that  the 
illegality  of  even  a  local  monopoly 
is  not  removed  by  the  circumstance 
that  by  reason  of  outside  competi- 
tion it  is  purely  temporary.  The 
court  said:  "The  public  interest 
may  suffer  severely  while  new  com- 
petition is  slowly  developing."  See 
comments  therein  on  Wickens  v. 
Evans,  3  Younge  &  J.  318  (1829). 
In  Stewart  v.  Steams  &  Culver 
Lumber  Co.,  48  So.  19,  26  (Supm. 
CL  Fla.,  1908),  where  the  restric- 
tion was  in  the  business  of  conduct- 
ing a  general  store  in  a  village  (see 
§  173),  it  was  said:  <The  inhabit- 
ants of  a  village  have  a  right  to 
protection  from  injurious  restraint 
of  trade  and  monopoly  in  useful 
commodities  in  the  village  without 
reference  to  the  opportunities  af- 


forded for  obtaining  the  commodi- 
ties in  a  neighboring  town." 

In  Continental  Securities  Co.  v. 
Interborough  Rapid  Transit  Co.,  165 
Fed.  945,  956  (C.  C.  N.  Y.,  1908), 
where  was  held  to  exist  a  monopoly 
in  the  business  of  railroad  transpor- 
tation in  New  York  city  (see  | 
224),  though  it  did  not  appear  that 
the  members  of  the  combination  had 
obtained  exclusive  franchises  for  the 
construction  and  operation  of  rail- 
roads in  the  territory  affected,  or 
that  such  franchises  were  not  ob- 
tainable or  might  not  be  obtained 
in  the  future,  it  was  said:  "With- 
in the  strict  definition  of  'monopoly,' 
if  it  be  that  a  monopoly  must  in- 
clude all  present  existing  means  of 
carrying  on  a  business  or  doing  a 
particular  thing  generally,  or  in  a 
particular  place  or  locality,  and 
the  right  to  possess,  or  own,  or  con- 
trol all  means  for  doing  that  thing 
in  that  place  in  the  future,  no  mo- 
nopoly has  been  created." 

But  some  effect  seems  to  have 
been  allowed  to  the  prospect  of  com- 
petition in  Francis  v.  Taylor,  31 
Misc.  187;  65  N.  Y.  Suppl.  28 
(Supm.  Ct,  Sp.  T.,  1900),  where, 
in  answer  to  the  objection  that  a 
combination  between  two  corpora- 
tions (the  Wagner  and  Pullman 
''palace  car  companies")  would  cre- 
ate a  great  monopoly,  the  court 
said:  "The  plan  in  question  in  no 
way  involves  any  restraint  upon 
others  from  freely  engaging  in  the 
same  kind  of  business."  In  Kellogg 
V.  Larkin,  3  Pinney    (Wis.),   123, 
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articles  that  are^  and  those  that  are  not,  susceptible  of  indefinite 
production^  as  witness  the  distinction  between  certain  rare  nat- 
ural products  and  ordinary  manufactured  articles.'^  Moreover, 
it  would  seem  that  some  consideration  might  well  be  given  to 
the  vast  improvements  in  facilities  for  transportation  that  tend 
to  practically  annihilate  distance  between  localities.^ 

§  123.  Forestalling;  ii^osiing;  zegrating.— Although,  as 
already  seen,  the  modem  condemnation  of  restrictions  upon  com- 
petition resulting  from  acts  of  individuals  is  merely  by  way  of 
extension  of  the  condemnation  originally  limited  to  monopolies 


147;  56  Am.  Dec.  164,  177  (1851), 
where  an  agreement  to  secure  to  cer- 
tain parties  the  "control  of  the  Mil- 
waukee wheat  market"  was  held  not 
illegal  as  tending  to  "reduce  the 
price  of  wheat  below  its  actual  mar- 
ket value/'  the  court  said :  "Wheat, 
being  an  article  of  almost  universal 
consumption,  has  a  market  every- 
where and  a  value  in  every  market. 
And  that  value  in  any  particular 
place  is  determined  less  by  the  num- 
ber of  purchasers  in  that  place,  than 
by  its  distance  from  and  means  of 
communication  with  the  great  cen- 
tral markets  of  the  ooimtry  and  of 
the  world." 

84  In  People  v.  North  River  Sugar 
Refining  Co.^  54  Hun,  355,  377;  3 
N.  Y.  SuppL  401,  413;  2  L.  R.  A. 
33,  42  (1889),  it  was  said  that  the 
definition  of  monopoly  is  "applica- 
ble to  eveiy  monopoly,  whether  the 
supply  be  restricted  by  nature  or 
susceptible  of  indefinite  production. 
The  difficulty  of  effecting  the  un- 
lawful purpose  may  be  greater  in 
one  case  than  in  the  other,  but  it 
is  never  impossible."  But  in  Booth 
V.  Seibold,  37  Misc.  101;  74  N.  Y. 
Suppl.  776  (Supm.  CJt.,  Sp.  T., 
1002),  no  illegal  restriction  was 
held  to  result  from  a  contract  re- 
lating to  fishy  "a  commodity  which 


is  practically  limitless,  and  to  be 
had  for  the  catching,  not  only  in 
the  sea,  but  in  all  of  our  fresh- 
water lakes  and  rivers."  See  re- 
marks of  Laoombe,  J.,  in  Dueber 
Watch-case  Manuf.  Co.  v.  Howard 
Watch  &  Clock  Co.,  66  Fed.  637, 
644;  14  C.  C.  A.  14,  21  (2d  C, 
1895),  as  to  a  combination  among 
makers  of  watch-cases,  distinguish- 
ing Arnot  V.  Pittston  &  Elmira  Coal 
Co.,  68  N.  Y.  558;  23  Am.  Rep. 
190  (1877),  as  a  case  where  the  re- 
gion of  the  production  of  the  com- 
modity in  question  (anthracite 
coal)  was  known  to  be  limited. 

^  In  Tuscaloosa  Ice  Manuf.  Co. 
V.  Williams,  note  33,  supra,  where 
the  contention  that  ice  oould  be 
brought  from  other  places  was  over- 
ruled, the  court  said:  "The  posi- 
tion is  exceedingly  nude  and  bald, 
when  taken  in  respect  of  a  com- 
modity like  ice  or  water,  the  chief 
cost  of  which,  apart  from  the  plant 
for  its  manufacture  or  collection,  is 
in  the  transportation  to  the  con- 
sumer; and  it  may  be  safely  said 
that  an  ice  factory  in  a  town  beyond 
the  ordinary  reach  of  delivery  wag- 
ons from  another  town  has  a  mo- 
nopoly of  the  ice  business  in  that 
town." 


f 
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created  by  the  crown^  the  methods  employed  by  those  engaged 
in  restriction  upon  competition  more  nearly  resemble  those  em- 
ployed by  those  formerly  engaged  in  what  was  known  as  fore- 
stalling,  ingrossing  and  regrating.  ^Torestalling^  ingrossing 
and  regrating  was  the  offense  of  buying  up  large  quantities  of 
any  article  of  commerce  for  the  purpose  of  raising  the  price. 
The  forestaller  intercepted  goods  on  their  way  to  market  and 
bought  them  up,  so  as  to  be  able  to  conunand  what  price  he 
chose  when  he  got  to  the  market  The  ingrosser  or  regrator — 
for  the  two  words  had  much  the  same  meaning — ^was  a  person 
who,  having  bought  goods  wholesale,  sold  them  again  wholesale. 
This  was  regarded  as  a  crime.''  ^  If  now  the  illegality  of 
these  practices  clearly  rested  on  common  law  grounds,  there 
would  be  much  plausibility  in  the  view  that  the  modem  con- 
demnation of  restrictions  upon  competition  resulting  from  acts 
of  individuals  is  merely  by  way  of  extension  of  the  condemna- 
tion of  such  practices.'^  As  it  is,  it  seems,  to  say  the  least, 
by  no  means  clear  that  the  illegality  thereof  did  not  rest  on 
statutory  grounds.'®     The  question  whether  they  did  or  not 


*«8  Stephen's  History  of  the 
Criminal  Law  of  England,  c  30, 
p.  199.  See  also  3  Coke's  Institutes, 
c.  89.  These  offenses  are  said,  in 
2  Wharton's  Criminal  Law  (10th 
Ed.),  §  1849,  to  have  been  taken 
from  the  Roman  law.  It  will  be 
noted  that  these  offenses  could  be 
committed  by  a  single  individuaL 
In  Pettamberdass  ▼.  Thackoorsey- 
dass,  7  Moore  P.  C.  C.  239,  262 
(1860),  it  was  said  that  ''ingrossing 
can  be  committed  only  with  re- 
spect to  the  necessaries  of  life"; 
and  see  article  in  7  Harv.  Law  Rer. 
338,  344  (1894)  by  W.  F.  Dana. 
As  to  prohibition  thereof  by  munici- 
pal ordinance,  see  Dutton  y.  Mayor, 
etc.,  of  Knozville,  113  S.  W.  381 
(Supm.  Ct.  Tenn.,  1908). 

*f  For  an  expression  of  such  view, 
see,  for  instance.  Queen  Ins.  Co.  v. 


State,  86  Tex.  250,  269;  24  S.  W. 
397,  403;  22  L.  R.  A.  483,  493 
(1893).  See  also  State  v.  Eastern 
Coal  Co.,  70  Atl.  1  (Supm.  Ct.  R.  I., 
1908).  In  Oliver  v.  Gilmore,  52 
Fed.  662,  565  (C.  C.  Mass.,  1892), 
a  case  of  an  agreement  to  dose 
manufacturing  works,  it  was  said 
that  ''the  contract  would  seem  to  be 
in  violation  of  the  old  rules  of  the 
common  law  (L  e.,  against  forestall- 
ing and  ingrossing),  intended  to 
prevent  the  gathering  up  of  the  con- 
trol of  commodities  into  few  hands." 
But  qtMry  in  the  absence  of  evi- 
dence tending  to  show  monopoly? 
s>See  as  to  such  statutes,  Queen 
Ins.  V.  State,  supra.  See,  on  the  gen- 
eral question  whether  such  acts  were 
illegal  at  common  law,  articles  in  3 
Pol.  Sci.  Quart.  592,  609  (1888)  by 
T.  W.  Dwight;  29  Law  Mag.  &  Rev. 
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seems  an  academic  one  of  little  practical  importance,  in  view  of 
the  extension  already  considered  of  the  rule  of  condemnation 
of  monopolies  created  by  the  crown. 

§  124,  Hxing,  raiainj:  or  lowering  price.— The  condemnation 
of  monopolies  created  by  the  crown  was  professedly  based  on 
the  existence  of  what  were  said  to  be  ^^three  inseparable  inci- 
dents" to  every  such  monopoly,  the  most  conspicuous  being  that 
the  price  of  the  monopolized  commodity  would  be  raised.^ 
But,  however  it  might  have  been  as  to  monopolies  resulting  from 
the  act  of  government,  it  certainly  is  not  an  inseparable  incident 
of  a  monopoly  resulting  from  the  acts  of  individuals,  that  the 
price  is  so  raised.  Assuming,  however,  that  it  is  such  an  inci- 
dent, it  clearly  does  not  follow  that  the  circumstance  of  the  rais- 
ing of  price  in  any  way  necessarily  involves  the  existence  of  an 
illegal  restriction  upon  competition,  thus,  where  an  individual 
possessing  but  a  small  portion  of  the  supply  of  a  given  com- 
modity, raises  the  price  of  such  portion.  It  is  obvious  then  that 
not  only  is  the  raising  of  price  not  a  necessary  incident  of  an 


148  (1903-4)  by  P.  H.  Brown;  Klin- 
gel's  Pharmacy  v.  Sharpe,  104  Md. 
218;  64  AU.  1029;  7  L.  R.  A.  N.  S. 
976;  118  Am.  St.  Rep.  399  (1906) ; 
Commonwealth  v.  International  Har- 
vester Co.,  116  S.  W.  703,  712 
(Ct.  App.  Ky.,  1909). 

Combinations,  contracts,  etc.,  ''to 
ingroaa  or  forestall  a  commodity^ 
are  expressly  included  in  the  prohi- 
bition of  the  Mississippi  act  (§ 
219). 

a»Darcy  v.  Allein,  11  Coke,  84b, 
86b.  For,  as  here  said,  "he  who  has 
the  sole  selling  of  any  commodity 
may  and  will  make  the  price  as 
he  pleases;  and  this  word  Monopo- 
liuniy  didiwr  avo  rov  fuopw  km  irtaktta 
quod  €8i,  oum  anus  soIim  dliquod 
genua  meroaiurw  wiiveraum  emtt, 
preiium  ad  auum  lihiium  atatuena/* 
See  also  (Dentral  Ohio  Salt  Co.  v. 
Outhrie,  35  Ohio  St.  666  (1880); 
U.    S.    y.    Trans-Missouri    Freight 


Assoc,  166  U.  S.  290;  17  Supm. 
540;  41  L.  £d.  1007  (1897).  The 
doctrine  seems  equally  capable  of  ap- 
plication to  a  reduction  of  prices 
injurious  to  producers.  See,  for  in- 
stance, Texas  Standard  Oil  Co.  ▼. 
Adoue,  83  Tex.  650;  19  S.  W.  274; 
16  L.  R.  A.  598;  29  Am.  St.  Rep. 
690  (1892);  Ellis  y.  Inman,  131 
Fed.  182;  65  C.  C.  A.  ^88  (9th  C, 
1904).  As  to  prohibition  of  Cal. 
Const,  against  raising  of  rates  for 
transportation  by  railroad,  after 
lowering  for  purpose  of  competition, 
see  EdsoH  y.  Southern  Pacific  R.  R. 
Co.,  144  CaL  182;  77  Pac.  894 
(1904). 

As  to  duty  of  one  enjoying  mo- 
nopoly (e.  g.,  of  priyilege  of  fur- 
nishing gas)  to  charge  reasonable 
rates,  see  Public  Seryioe  Corp.  y. 
American  Lighting  Co.,  67  N.  J.  Eq. 
122;  67  Atl.  482   (1904). 
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illegal  restriction  upon  competition,  but  it  furnishes  no  adequate 
test  of  the  legality  of  such  a  restriction.  A  fortiori  is  this  the 
case  as  to  merely  fixing  the  price.*^ 

§  125.  Agreement  to  fix  price.— It  will  hereafter  be  seen 
that  the  presence  or  absence  of  the  element  of  agreement  or  comr 
binaiion  furnishes  no  test  of  the  legality  of  a  restriction  upon 
!  competition.  It  having  just  been  seen  that  the  fixing  of  price 
furnishes  no  test  of  such  legality,  it  seems  to  follow  that  the 
presence  or  absence  of  an  agreement  to  fix  price  furnishes  no 
such  test.  This  may  be  made  clear  by  illustration.  .  If  within 
a  given  area  there  be  a  thousand  dealers  in  a  given  commodity, 
an  agreement  between  two  of  the  smaller  dealers  to  raise  the 
price  would  produce  no  appreciable  and  hence  no  illegal  restric- 
tion upon  competition,  at  least  not  necessarily.  That  is  to  say, 
the  agreement  must  be  among  dealers  in  substantial  control  of 


«o  In  state  y.  Eastern  Coal  Co., 
70  Atl.  1,  5,  6  (Supm.  Ct.  R.  I., 
1008),  was  held  not  sustainable  aa 
indictment  for  a  combination  to  fix 
the  price  of  coal,  it  being  said :  ''In 
order  to  regulate  and  fix  the  price 
of  an  article  it  is  absolutely  neces- 
sary to  have  or  to  acquire  the  power 
to  do  so.  .  .  .  The  charge  is 
that  the  defendants  combined  to  do 
something  that  can  only  be  done 
through  a  monopoly.  The  act  of 
fixing  the  price  is  only  an  attribute 
of  a  monopoly,  an  indicium  by  which 
it  may  be  classified.  It  is  a  symp- 
tom, but  it  is  not  the  disease  it- 
self." 

See  Whitwell  v.  Continental  To- 
bacco Ck>.,  125  Fed.  454,  459,  460; 
60  C.  G.  A.  290,  295,  296;  64  L. 
R.  A.  689,  696,  697  (8th  C,  1903) ; 
Chicago,  Wilmington,  etc.,  Coal  Co. 
T.  People,  114  lU.  App.  76,  111 
(1904).  In  Elliman  y.  Carrington, 
2  Ch.  (1901)  275,  was  sustained  an 
agreement  by  which  a   wholesaler 


purchasing  from  a  manufacturer 
agreed  not  to  sell  below  specified 
prices,  and  in  case  of  sale  to  an- 
other, to  procure  a  similar  agree- 
ment from  the  latter.  See  also  Tad- 
dy  y.  Sterious,  1  Ch.  (1904)  354; 
McGruther  y.  Pitcher,  2  Ch.  (1904) 
306;  Garst  y.  Charles,  187  Masd. 
144;  72  N.  £.  839  (1905).  The 
prohibition  of  the  anti-trust  acts 
commonly  includes  combinations  to 
increase  (or  reduce)  price  (or  cost) ; 
so  of  combinations  to  "fix,"  "regu- 
late," "control,"  "limit,"  "influ- 
ence," "establish,"  "change,"  "main- 
tain," or  the  like.  Ordinarily  the 
prohibition  is  absolute,  but  for  spe- 
cial forms  of  qualiflcation,  see 
under  the  yarious  acts,  c.  XX.  As 
to  effect  of  such  statutory  prohibi- 
tions, see  Clancey  y.  Onondaga  Salt 
Manuf.  Co.,  62  Barb.  (N.  Y.)  395 
(1862);  Beechley  y.  MuMlle,  102 
Iowa,  602;  70  N.  W.  107;  63  Am. 
St.  Hep.  479   (1897). 
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the  supply,*^  to  produce  such  result.*^  But  in  this  case  the  ille- 
gality is  determined  by  the  circumstance  of  their  having  such 
control,  and  not  by  the  circumstance  of  the  agreement ;  in  other 
words,  as  just  stated,  the  presence  or  absence  of  the  agreement 
furnishes  no  test  of  legality.^'    In  this  view  an  agreement  to  fix 


«iAs  to  what  constitutes  such 
oontroly  Bee  §  120. 

^Thifl  18  the  view  taken  in  Na- 
tional Distilling  Co.  t.  Cream  City 
Importing  Co.,  86  Wis.  352;  66 
N.  W.  864;  30  Am.  St.  Rep.  902 
(1893);  Herriman  v.  Menzies,  115 
Cal.  16;  46  Pae.  730;  36  L.  R.  A. 
318;  56  Am.  St.  Rep.  82  (1896). 
In  Herriman  v.  Menzies  it  was  ap- 
plied to  an  agreement  of  an  asso- 
ciation of  stevedores  in  San  Fran- 
cisco, 'to  govern  and  control  the 
business  of  master  stevedores,  to  be 
carried  on  by  its  members,"  with 
a  provision  for  fixing  prices  to  be 
charged  by  members,  it  not  appear- 
ing that  the  parties  controlled  the 
business  of  stevedoring  in  San  Fran- 
cisco, to  the  extent  of  ability  to 
exclude  competition  or  control 
prices,  or  that  they  comprised  more 
than  an  insignificant  fraction  of 
those  engaged  there  in  the  business. 
See  Over  v.  Byram  Foundry  Co.,  37 
Ind.  App.  452;  77  N.  E.  302;  117 
Am.  St.  Rep.  327  (1906).  See  un- 
der Federal  act,  §  193;  under  New 
York  act,  §  224.  There  are  some 
comparatively  early  decisions  that 
go  to  the  extent  of  holding  that 
an  agreement  to  fix  prices  is  not 
illegal,  even  if  among  those  in  sub- 
stantial control  of  the  supply. 
Thus,  in  Ontario  Salt  Co.  v.  Mer- 
chants' Salt  Co.,  18  Grant  (On- 
tario), 540  (1871;  salt),  notwith- 
standing the  admission  that  "prices 
might  possibly  be  influenced  by  it." 
So  in  Central  Shade  Roller  Co.  v. 
Cushman,  143  Mass.  353;  9  N.  E. 


629  (1887)«  of  a  combination  among 
manufacturers  and  sellers  of  cur- 
tain fixtures  known  as  'Srood  bal- 
ance shade  rollers,"  though  they 
were  the  principal  dealers  and  sub- 
stantially supplied  the  market.  So 
held  even  on  the  assumption  that 
the  agreement  tended  to  raise  the 
price.  So  in  Dolph  v.  Troy  Laun- 
dry Machinery  Co.,  28  Fed.  553  (G. 
Ct  N.  Y.,  1886),  was  sustained  an 
agreement  between  two  manufac- 
turers of  washing-machines,  th^  be- 
ing the  principal,  but  not  the  only, 
manufacturers  in  this  country,  for  a 
division  of  profits  on  sales,  npon 
the  basis  of  a  fixed  price.  It  is 
clear  that  these  authorities  would 
not  now  be  generally  followed. 

^  Thus,  in  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  173, 
186;  8  Am.  Rep.  159,  165  (1871), 
the  five  coal  companies  which  com- 
bined to  fix  the  price  of  coal  were 
the  sole  dealers  in  the  region  af- 
fected. The  court  said:  '^Singly 
each  might  have  suspended  deliv- 
eries and  sales  of  coal,  to  suit  its 
own  interests,  and  might  have  raised 
the  price,  even  though  this  might 
have  been  detrimental  to  the  pub- 
lic interest.  .  .  .  But  .  .  . 
this  combination  has  a  power  in  its 
confederated  form  which  no  individ- 
ual action  can  confer.  The  public 
interest  must  succumb  to  it,  for  it 
has  left  no  competition  free  to  cor- 
rect its  baleful  influence."  So  in 
Chicago,  Wilmington,  etc.  Coal  Co. 
V.  People,  214  111.  421;  73  N.  E. 
770  ( 1895) ,  of  an  agreement  among 
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price,  though  a  frequent  incident  of  a  restriction  upon  oompeti- 
tioUy  is  of  no  consequence,  from  a  legal  standpoint,  save  as  af- 
fecting the  manner  in  which  the  question  of  illegality  arises, 


thcwe  including  the  larger  producers 
of  coal  in  northern  Illinois.  80  in 
Drake  v.  Siebold,  81  Hun,  178;  80 
N.  T.  Suppl.  697  (1894),  the  agree- 
ment to  fix  the  price  of  coal,  held 
illegal,  was  among  all  the  ooal 
dealers  in  Rochester,  except  a  few 
small  dealers  who  sold  by  the 
bushel.  60  held  imder  the  statute 
(now  Penal  Gode,  §  168,  subd.  6) 
against  a  conspiracy  "to  commit 
any  act  injurious  to  trade  or  com- 
merce.'' So  in  Hoffman  v.  Brooks, 
23  Am.  Law  Reg.  (N.  S.)  648  (Su- 
per. Ct.,  Gin.,  1884),  the  agreement 
held  illegal  was  among  the  owners 
of  the  leaf-tobacco  warehouses  in 
~Cineinnati,  for  fixing  raties  of  serv- 
ice, the  business  being  of  great  mag- 
nitude in  that  city,  and  that  being 
the  largest  market  for  such  busi- 
ness in  the  United  States.  60  in 
People  T.  Milk  Exchange,  146  N.  Y. 
267;  39  N.  E.  1062;  27  L.  R.  A.  437 ; 
45  Am.  St.  Rep.  609  (1895),  though 
it  does  not  clearly  appear  how  large 
a  percentage  of  the  dealers  were  in- 
cluded in  the  combination  in  ques- 
tion, yet  the  prices  of  milk  as  fixed 
by  it  had  "largely  controlled  the 
market  in  and  about  the  city  of 
New  York,  and  of  the  milk-produc- 
ing territory  contiguous  thereto." 
In  Cohen  y.  Berlin  &  Jones  Envel- 
ope Co.,  166  jS.  Y.  292;  69  N.  E.  906 
(1901),  the  agreement  held  illegal 
was  between,  on  the  one  hand,  a 
combination  of  those  manufacturing 
86  per  cent,  of  the  envelopes  manu- 
factured in  this  country,  and,  on 
the  other,  a  comparatively  small 
manufacturer  outside  the  combina- 
tioik    There  were  similar  contracts 


between  the  combination  and  ail 
other  considerable  outside  producers. 
So  in  Bobbs-Merrill  Co.  v.  Straus, 
139  Fed.  166,  177,  189  (C.  C.  N. 
Y.,  1906),  of  a  combination  to  fix 
the  price  of  books,  among  at  least 
90  per  cent  of  both  publishers  and 
sellers  of  copyrighted  books  in  the 
United  States.  In  U.  S.  v.  Amer- 
ican Tobacco  Co.,  164  Fed.  700, 
720  (C.  C.  N.  Y.,  1908),  the  par- 
ties to  the  combination  were  said  to 
"so  engross  the  market"  (see  §§ 
193,  198),  as  to  be  able  to  "at 
pleasure  fix  the  prices."  To  the 
same  rule  seems  referable  Lovejoy 
V.  Michels,  88  Mich.  16;  49  N.  W. 
901;  13  L.  R.  A.  770  (1891),  where, 
in  applying  the  rule  that,  in  the 
absence  of  agreement  as  to  the  price 
of  goods  sold,  the  price  shall  be  a 
reasonable  one,  it  was  held  error 
to  allow  as  the  price,  or  even  con- 
sider as  evidence  of  value,  the  price 
fixed  by  a  combination  of  manu- 
facturers, to  which  the  plaintiff  be- 
longed, and  which  substantially  con- 
trolled the  supply.  And  the  follow- 
ing are  cases  of  agreements  held  il- 
legal as  fixing  prices,  where  the 
parties  seem,  though  it  does  not  al- 
ways appear,  to  have  oonstiiuted 
a  substantial  portion  of  the  deal- 
ers in  the  commodity.  But,  if  other- 
wise, they  are  to  be  classed  with 
the  cases  cited  in  note  46,  infra. 
Leonard  v.  Poole,  114  N.  Y.  371;  21 
N.  E.  707;  4  L.  R.  A.  728;  11  Am. 
St.  Rep.  667  (1889;  lard);  De 
Witt  Wire-Cloth  CJo.  v.  N.  J.  Wire- 
Cloth  Co.,  16  Daly,  529;  14  N.  Y. 
Suppl.  227;  affirmed,  it  seems.  In 
38    N.    Y.    State    Reporter,    1023 
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thus  in  a  proceeding  to  enforce  such  an  agreement^^  A  fortiori 
is  this  the  case  as  to  merely  fixing  the  price.  NeverthelesSy  the 
view  that  agreements  to  fix  price  are  inherently  illegal  has  not 
infrequently  been  expressed,  and  even  acted  upon,^'  though  in 
some  instances  the  illegality  has  been  regarded  as  confined  to 
an  agreement  to  fix  an  unreasonable  price.^^ 


(1S9I;  wire-cloth);  Richardson  y. 
Buhl,  77  Mich.  632,  657;  43  N.  W. 
1102,  1110;  6  L.  R.  A.  457,  465 
(1889;  friction  matches) ;  Cum- 
mings  y.  Fobs,  40  111.  App.  523 
(1891) ;  confirmed  in  subsequent  de- 
cision in  Foes  v.  Cummings,  149 
111.  353;  36  N.  E.  553  (1894;  com; 
the  opinion  was  here  expressed  that 
the  combination  was  in  violation 
of  the  Illinois  statute  making  it 
a  penal  offense  to  "comer  the  mar- 
ket or  attempt  to  do  so)";  U.  6. 
y.  Addyston  Pipe  &  Steel  Co.,  86 
Fed.  271,  288;  29  C.  C.  A.  141,  157; 
46  L.  R.  A.  122,  134  (6th  C,  1898) ; 
affirmed  in  175  U.  8.  211,  237;  20 
Supm.  96,  106 ;  44  L.  Ed.  136 
(1899).  See  Trenton  Potteries  Co. 
V.  Oliphant,  58  N.  J.  Eq.  507;  43 
Atl.  273;  46  L.  R.  A.  255;  78  Am. 
St.  Rep.  612  (1890).  In  National 
Harrow  Co.  y.  Bement,  21  App.  D. 
290,  294;  47  N.  Y.  Suppl.  462,  466 
(1897),  a  provision  in  a  license  to 
manufacture  and  sell  under  a  pat- 
ent, whereby  the  licensor  reserved 
the  right  to  decrease  the  prices  as 
fixed,  was  held  illegal,  against  the 
contention  that  authority  was  not 
given  to  increase  the  price,  it  ap- 
pearing that  the  prices  as  fixed  were 
far  above  the  selling  price.  As  to 
reversal,  sec  §  120.  That,  for  the 
purpose  of  making  illegal  the  fixing 
of  price  by  those  in  substantial  con- 
trol of  the  supply,  it  is  not  neces- 
sary that  the  price  fixed  be  unrea- 
sonable, see  §  121.    As  to  sufficiency 


of  indictment  for  combination  to 
fix  price,  see  State  v.  Eastern  Coal 
Co.,  70  Atl.  1  (Supm.  Ct.  R.  I., 
1908). 

««  See  §  167. 

*B  This  seems  to  be  the  ground  of 
the  decision  in  More  v.  Bennett, 
140  111.  69;  29  N.  E.  888;  15  L. 
R.  A.  361;  33  Am.  St.  Rep.  216 
(1892),  declaring  illegal  an  asso- 
ciation of  law  stenographers,  having 
as  its  object  to  control  the  prices 
to  be  charged  by  its  members  for 
stenographic  work,  by  restraining 
all  competition  among  them.  And 
in  the  following  cases  it  does  not 
appear  that  the  agreements  con- 
demned were  among  persons  con- 
stituting a  substantial  portion  of 
the  dealers:  Urmston  v.  White- 
legg,  63  L.  T.  R.  N.  S.  455  (1890; 
manufacturers  of  mineral  waters) ; 
Sayre  v.  Louisville  Union  Benev. 
Assoc.,  note  46,  infra.  See  also  de- 
cisions, note    43,  supra. 

4«Thus,  in  Herriman  y.  Menzies, 
115  Cal.  16;  46  Pac  730;  35  L. 
R.  A.  318;  56  Am.  St.  Rep.  82 
(1896),  the  agreement  was  sustain- 
ed, it  not  appearing  that  the  prices 
fixed  were  unreasonable,  or  the  re- 
striction "such  as  to  preclude  a 
fair  competition  with  others  engaged 
in  the  business,"  though  there  is 
another  and  distinct  ground  for  the 
decision,  namely,  that  the  parties 
did  not  control  the  business.  See 
note  42,  supra.  So,  in  Sayre  v. 
Louisville   Union  Benev.  Assoc.,   1 
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§  126.  Agreement  to  fix  wagei.— In  ooxmection  with  agree- 
ments to  fix  price  we  may  profitably  consider  the  true  basis 
of  the  doctrine  of  the  invalidity  of  agreements  to  fix  wages,  that 
is,  the  price  of  labor.  The  doctrine  was  originally  established  as 
an  application  of  the  general  law  of  conspiracy.  So  far  as  it 
rests  on  the  ground,  it  has,  as  we  have  elsewhere  seen,  been  repu- 
diated, if  indeed  it  is  to  be  regarded  as  ever  having  existed.  But 
there  seems  to  be  ground  for  saying  that  the  validity  of  an  agree- 
ment to  fix  wages,  that  is,  the  price  of  labor,  should  be  deter- 
mined by  whatever  test  is  applicable  to  other  agreements  to  fix 
price.^^    In  this  view,  there  is  nothing  inherently  illegal  in 


Davall  (Ky.),  143;  86  Am.  Dec 
613  (1863)«  where  a  l)y-law  of  an 
association  of  captains  and  owners 
of  steamboats  on  the  Ohio  and  Mis- 
sissippi rivers,  forbidding  any  mem- 
ber to  carry  freight  for  "less  than 
the  established  rate  in  the  trade/' 
was  held  illegal.  Such  rate  seems 
to  have  been  fixed  by  the  associa- 
tion. The  court  said:  "The  mem- 
bers agreed  that  no  one  should  carry 
freight  for  less  than  the  rate  fixed 
by  the  association,  without  refer- 
ence to  the  question  whether  the 
rate  was  reasonable  or  not."  But 
in  Raritan  River  R.  R.  Co.  y.  Mid- 
dlesex, etc..  Traction  Co.,  70  N.  J. 
Law,  732;  58  Atl.  332  (1904),  was 
sustained  an  agreement  by  a  rail- 
road corporation  with  a  competitor 
''not  to  lower  its  present  rates  of 
fare  unless  required  by  law."  In 
Ontario  Saic  Co.  y.  Merchants'  Salt 
Co.,  18  Grant  (Ontario),  640,  644 
(1871),  the  agreement  was  sustain- 
ed as  having  for  its  object,  "not 
unduly  to  enhance  the  price,  but 
to  enable  the  parties  by  concerted 
action  to  combat  an  attempt  on  the 
part  of  foreign  producers  and  manu- 
facturers unduly  to  depreciate  it." 
«T8ee  Sayre  y.  Louisville  Union 
Benev.  Assoc.,  1  Duvall  (Ky.),  143; 


86  Am.  Dec.  613  (1863),  where, 
though  the  question  was  as  to 
prices  rather  than  wages,  the  court 
doubted  the  soundness  of  the  ex- 
treme positions,  on  the  one  hand, 
that  combinations  to  raise  wages 
are  legal,  and,  on  the  other  hand, 
that  they  are  not,  applying  the  test 
of  reaaonableneaa  of  the  wages 
sought  to  be  obtained  as  a  result 
of  the  combination.  Here  a  by-law 
of  an  association  forbidding  mem- 
bers to  carry  freight  for  less  than 
the  rate  fixed  by  the  association, 
was  held  illegal,  on  the  ground  that 
the  agreement  had  no  reference  to 
the  question  whether  the  rate  was 
reasonable  or  not.  Compare  Queen 
Ins.  Co.  V.  State,  86  Tex.  260,  272; 
22  L.  R.  A.  483,  494;  24  S.  W. 
397,  406  (1893).  The  distinction 
stated  in  the  text  was,  however, 
disregarded  in  People  v.  Fisher,  14 
Wend.  (N.  Y.)  9;  28  Am.  Dec. 
601  (1836),  holding  unlawful  a 
combination  to  raise  wages.  There 
was  nothing  to  show  that  such  com- 
bination tended  to  create  a  monop- 
oly. The  court  stated  several  hy- 
pothetical cases  of  monopolies  pro- 
duced by  combinations  to  raise 
wages,  and  added:  "Such  conse- 
quences   would    follow    were    such 
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an  agreement  to  fix  wages^  though  it  may  be  otherwise  where  the 
agreement  is  an  incident  of  an  illegal  restriction  upon  competi- 
tion. That  is  to  say,  the  employees  or  other  parties  to  the  agree- 
ment may  be  in  substantial  control  of  the  supply  of  the  par- 
ticular kind  of  labor  affected  by  the  agreement,^*  thus  of  an 
agreement  among  all  the  railroad  employees  within  a  given  dis- 
trict 

§  127.  DeterioiatioA  in  quality.— What  has  just  been  said 
as  to  fixing  of  price  as  an  element  of  illegality  of  a  restriction 
upon  competition  is  applicable  to  the  second  so-called  ^'insepa- 
rable incident/'  deterioration  in  quality.^'  That  is  to  say,  while 
deterioration  in  quality  is  doubtless  sometimes  an  incident,  it 
certainly  is  not  an  inseparable  incident  of  a  monopoly  resulting 
from  the  acts  of  individuals.  And  not  only  is  deterioration  in 
quality  not  a  necessary  incident  of  an  illegal  restriction  upon 
Competition,  but  it  furnishes  no  adequate  test  of  the  legality  of 
such  a  restriction. 

§  128.  Forcing  out  of,  or  preyenting  from  entering  employ- 
ment.— ^What  has  just  been  said  as  to  two  so-called  ^'inseparable 
incidents"  is  applicable  to  a  third  not  commonly  relied  on,  but 
still  one  on  which  considerable  stress  has  been  laid,  that  is,  the 
injury  to  those  forced  out  of  or  prevented  from  entering  the 
same  line  of  business.^     It  may  be  a  question  for  the  econo- 


oombinatioDB  univenaL  It  is  true 
that  no  great  danger  is  to  be  ap- 
prehended, on  account  of  the  im- 
practicability of  8uch  univeraal  com- 
binations. But>  if  universally,  or 
even  generally,  entered  into,  they 
would  be  prejudicial  to  trade  and 
to  the  public,  they  are  torong  in 
each  particular  case.'*  See  articles 
in  16  Harv.  Law  Rev.  236  (1902- 
3)  by  E.  F.  McClennen;  20  Id.  253, 
345,  428  (1007)  by  Jeremiah  Smith. 
«8  See,  under  Mich.  (§  217),  Hunt 
V.  Biverside  Co-operative  Club,  140 
Mich.  538;  104  N.  W.  40;  112  Am. 
St.  Rep.  420  (1005).  Compare  un- 
der Iowa  (§  211). 


Min  Darpy  v.  AUdn,  11  Coke» 
84b,  it  was  said  that,  as  another 
'^inseparable  incident,"  ''after  the 
monopoly  granted,  the  commodity 
is  not  so  good  and  merchantable 
as  it  was  before;  for  the  patentee, 
having  the  sole  trade,  regards  only 
his  private  benefit,  and  not  the 
common  wealth."  See  also  People 
ez  rel.  v.  American  Sugar  Refining 
Co.,  7  Ry.  &  Corp.  L.  J.  83  (Super. 
Ct.  San  Francisco,  1890). 

BO  In  Darcy  v.  AUein,  11  Coke, 
84b,  it  was  said  that,  as  an- 
other "inseparable  incident,"  *'it 
tends  to  the  impoverishment  of  di- 
vers artificers  and  others,  who  be- 
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misty  rather  than  the  jurist,  whether,  from  the  standpoint  of  the 
public  interest,  this  injury  is  outweighed  by  benefits.  With 
reference  to  such  incident  it  has  been  said:  '^  "The  third  objec- 
tion, though  frequently  overlooked,  is  none  the  less  important. 
A  society  in  which  a  few  men  are  the  employers  and  the  great 
body  are  merely  employees  or  servants,  is  not  the  most  desirable 
in  a  republic;  and  it  should  be  as  much  the  policy  of  the  laws 
to  multiply  the  numbers  engaged  in  independent  pursuits  or  in 
the  profits  of  production,  as  to  cheapen  the  price  to  the  con- 
sumer. Such  policy  would  tend  to  an  equality  of  fortunes 
among  its  citizens,  thought  to  be  so  desirable  in  a  republic,  and 
lessen  the  amount  of  pauperism  and  crime." 

§  129.     Combination  as  element  of  illegality. — It  scarcely 

needs  pointing  out  that  the  existence  of  the  element  of  combina- 
tion in  no  way  necessarily  involves  the  existence  of  an  illegal  re- 
striction upon  competition.  Otherwise  every  partnership,  in- 
deed, co-operation  under  any  form,  would  be  illegal.*^^     But  it 


fore,  by  the  labor  of  their  hands 
in  their  art  or  trade,  had  main- 
tained themselves  and  their  fam- 
ilies, who  now  will  of  necessity  be 
constrained  to  live  in  idleness  and 
beggary;  and  the  common  law 
.  .  .  agrees  also  with  the  civil 
law." 

Bi  State  ex  rel.  v.  Standard  Oil 
Co.,  49  Ohio  St.  137,  187;  30  N.  E. 
279,  290;  15  L.  R.  A.  145,  159;  34 
Am.  St.  Rep.  541,  554  ( 1892 ) ,  refer- 
ring to  the  ground  as  stated  in  Darcy 
v.  Allein,  supra.  Similar  views  were 
expressed  in  Lufkin  Rule  Co.  v. 
FringeU,  57  Ohio  St.  596;  49  N.  £. 
1030;  41  L.  R.  A.  185;  63  Am.  St 
Rep.  736  (1898).  So,  in  U.  S.  ▼. 
Trans-Missouri  Freight  Assoc.,  166 
U.  S.  290,  324 ;  17  Supm.  540,  552 ; 
41  L.  Ed.  1007  (1897),  was  empha- 
sized the  public  misfortune  caused 
*  by  the  loss  of  the  "services  of  a 
large  number  of  small  but  independ- 
ent dealers."     See  Harding  v.  Amer- 


ican Glucose  Co.,  182  111.  551,  604; 
55  N.  E.  577,  595;  64  L.  R.  A.  738, 
759;  74  Am.  St.  Rep.  189  (1899); 
Chesapeake  &  0.  Fuel  Co.  v.  U.  S., 
115  Fed.  610,  623;  53  C.  C.  A.  256, 
269  (6th  C,  1902).  For  prohibi- 
tion against  acts  designed  to  com- 
pel  competitors  "to  go  out  of  busi- 
ness," see  under  Ind.  (§  210). 

B2  See  Fechteler  v.  Palm,  133  Fed. 
462,  471;  66  C.  C.  A.  336,  345  (6th 
C,  1904).  Thus  a  contract  for  ex- 
change of  freight  was  held  not  il- 
legal, in  Graham  v.  Macon,  Dub- 
lin, etc.,  R.  R.  Co.,  120  Ga.  757;  49 
S.  £.  75  (1904).  The  difficulty  of 
establishing  a  sharp  line  of  distinc- 
tion in  such  cases,  was  seen  in 
Marsh  v.  Russell,  66  X.  Y.  288 
(1876),  where  a  distinction  was 
taken  between  a  partnership  formed 
for  the  honest  purpose  of  carrying 
on  a  joint  business,  with  the  inci- 
dental effect  of  preventing  competi- 
tion, and  a  partnership  the  primary 
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is  not  80  generally  and  dearly  understood  that  the  element  of 
combination  is  in  no  sense  a  necessary  incident  of  such  an  ille- 
gal restriction.  What  is  undoubtedly  a  prevalent  impression  to 
the  contrary,  fostered  by  the  common  use  of  the  terms  ^^com- 
bination," "conspiracy**  and  the  like,  as  applicable  to  such 
restrictions,  seems  to  result  from  the  circumstance  that  such 
restrictions  upon  competition  as  have  hitherto  been  subjected  to 
judicial  scrutiny,  have  ordinarily  actually  resulted  from  "com- 
binations" or  "conspiracies"  among  individuals,  partnerships 
or  corporations.  But  suppose  the  case  of  a  corporation  or 
mere  individual  obtaining  the  substantial  control  of  the  supply 
of  a  given  commodity,  the  restriction  thus  produced  is,  in  the 
view  here  taken,  just  as  illegal  as  if  it  had  resulted  from  a 
"combination"  or  "conspiracy."  *• 


object  of  which  is  to  prevent  compe- 
tition. But  this  introduces  the  un- 
certain test  of  intent,  as  to  which 
see  §  9.  In  Ontario  Salt  Co.  v.  Mer- 
chants' Salt  Co.,  18  Grant  (On- 
tario), 540,  644  (1877),  the  court 
answered  the  .objection  that  an 
agreement  among  manufacturers  of 
salt  for  sale  of  their  stock  through 
a  common  agency,  tended  to  create 
a  monopoly,  by  saying:  "If  the 
effect  was  to  constitute  a  partner- 
ship, there  can  be  nothing  objection- 
able in  the  stipulation  that  all  the 
salt  produced — ^which  is  to  form  the 
partnership  stock — should  be  sold 
through  the  agency  of  the  trustees." 
Compare  as  to  "pools,"  §  137.  But 
that  a  secret  partnership  is  illegal, 
if  there  is  maintained  the  appear- 
ance of  competition  amoi^  the  paH> 
ners  for  the  purpose  of  deceiving 
the  public,  see  F  irbank  y.  Leary, 
40  Wis.  637,  043  '1876).  See  State 
T.  Adams  Lumber  Co.,  116  N.  W. 
302  (Supm.  Ct.  Neb.,  1008),  as  to 
liability  of  association  as  a  whole 
for  acts  of  its  members  in  restric- 
tion upon  competition. 


BSThus  in  State  t.  Eastern  Coal 
(^.,  70  Atl.  1,  4  (Supm.  Ct.  R.  I., 
1908),  in  holding  not  illegal  a  com- 
bination to  fix  the  price  of  ooal, 
certain  decisions  discussed  were  dis- 
tinguished on  the  ground  of  it  there 
appearing  that  "the  objects  of  the 
combinations  criticised,  if  they  could 
have  been  attained  by  individuals, 
would  have  been  unlawful.  Hence 
the  combination  to  secure  these  ob- 
jects was  criminal."  See,  however, 
opinions  of  Holmes  and  White,  JJ"., 
in  Northern  Securities  Co.  v.  U.  S., 
193  U.  S.  107;  24  Supm.  436;  48 
L.  Kd.  679  (1904);  also  Bobbs- 
Merrill  Ck>.  v.  Straus,  139  Fed.  155, 
191   (C.  C.  N.  Y.,  1905). 

The  assumption  that  combination 
is  an  essential  element  of  an  illegal 
restriction  upon  competition  is  fre- 
quently manifest  in  the  anti-trust 
acts.  Thus  in  the  frequent  defini- 
tion of  a  "trust"  as  a  "combination,*' 
etc.,  for  specified  purposes;  so  in 
the  use  of  such  words  as  "confedera- 
tion," "conspiracy,"  "contract,"  "ar- 
rangement," and  the  like.  See  c. 
XX.     For  a  good  illustration  of  the 
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§  130.  Wliat  may  be  subject  of  illegal  restriction;  e.  g.,  tan- 
gible commodities;  services. — ^The  doctrine  of  the  illegality  of 
restrictions  upon  competition  has  been  more  commonly  applied 
to  tangible  commodities.  In  the  anti-trust  acts  such  commodi- 
ties have  been  variously  characterized,  not  only  as  "commodi-. 
ties,"  but  as  "merchandise,"  ^'produce,"  "products,"  "articles," 
"property,"  "article  of  trade,"  "article  of  commerce,"  "article 
of  manufacture"  and  the  like.^^  And,  although  the  doctrine  has 
been  more  commonly  applied  to  what  is  strictly  or  in  a  narrower 
sense  a  mere  sale,  it  has  a  broader  application.^^  In  the  anti- 
trusts  acts  have  been  characterized  as  within  the  doctrine 
"manufacture,"  "making,"  "mining,"  "exchange,"  "traffic," 
"production,"  "importation,"  "constructing,"  etc.  But  the  doc- 
trine is  applicable  not  only  to  tangible  commodities,  but  to  serv- 
ices,^ thus  notably  that  of  transportation.     The  prohibition 


effect  of  such  aBsumption,  see  under 
Mich.  (§217).  As  to  meaning  of 
"combination,"  see  under  Tex.  (§ 
232) ;  of  "combining,"  under  N.  Y. 
(§  224).  As  to  application  of  pro- 
hibition against  ''combination,"  etc., 
to  mere  arrangement  between  em- 
ployer and  employee,  see  Whitwell 
y.  Continental  Tobacco  Co.,  125  Fed. 
464,  460;  60  C.  C.  A.  290,  206;  64 
L.  R.  A.  680,  697   (8th  C,  1003). 

^*  In  some  instances  special  class- 
es of  articles,  agricultural,  manu- 
factured, or  the  like,  are  specified  j 
so  in  some  instances,  articles  of  do- 
mestic production,  in  others  import- 
ed articles.  So  frequently  are  speci- 
fied particular  commodities  such  as 
live-stock,  grain,  lumber,  coal,  ma- 
chinery, etc.    See  c.  XX. 

58  That  it  is  not  confined  to 
''transactions  of  trade  and  commerce 
strictly  so  called,"  see  McCa^^er 
(Attorney  General)  y.  Firemen's 
Ins.  Co.,  70  N.  J.  £q.  291 ;  61  Atl. 
705  (1905),  where  the  question  was 
as  to  rates  of  premium  for  insur- 
mnee.  In  People  v.  Aachen  A  Munich 


Fire  Ins.  Co.,  126  111.  App.  636 
(1906),  it  was  applied  to  a  combi- 
nation to  fix  rates  of  insurance. 

8«Thus  professional  services.  It 
was,  however,  said  in  Lohse  Patent 
Door  Co.  V.  Fuelle,  114  S.  W.  997, 
1002  (Supm.  Ct.  Mo.,  1908),  citing 
State  ex  rel.  SUr  Publishing  Co.  v. 
Associated  Press,  159  Mo.  410,  456; 
60  S.  W.  91,  104;  51  L.  R.  A.  151, 
166;  81  Am.  St  Rep.  368  (1901), 
that  '*at  common  law  personal  serv- 
ice— an  occupation— could  not  be  the 
subject  of  a  monopoly."  See  under 
Iowa  (§211).  Compare  the  numer- 
ous prohibitions  against  combina- 
tions among  railroad  and  other  car- 
riers, thus  pooling  combinations;  so 
prohibitions  relating  to  particular 
kinds  of  business,  such  as  the  ex- 
press or  insurance  business,  or  that 
of  gathering  news  items,  loaning 
money,  etc.    See  c.  XX. 

As  to  whether  '^commodity"  as  the 
term  is  used  in  a  statute,  includes 
service  of  transmission  by  telegraph, 
see  under  N.  T.  (§  224). 
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of  the  acts  has  been  commonly  expressly  applied  to  combinations 
of  ^'skill  or  acts/'  or  the  like^  as  well  as  of  '^capital." 

§  181.  Artieles  of  neceiiity.— The  view  has  been  fre- 
quently expressed  that  the  doctrine  against  restrictions  upon 
competition  is  limited  to  articles  of  necessity,  as  distinguished 
from  what  may  be  termed  articles  of  luxury .^^     If  such  a  dis- 


B7The  limitation  Beems  to  have 
crept  in  without  much  observation, 
and  to  be  based  on  the  view  ex- 
pressed in  Pettamberdass  v.  Thack- 
oorseydass,  7  Moore  P.  C.  C.  239, 
262  (1850),  that  "ingrossing  can 
be  committed  only  with  respect  to 
the  necessaries  of  life."  lit  Gum- 
mings  V.  Union  Blue  Stone  Co.,  164 
N.  Y.  401;  58  N.  E.  525;  52  L.  R. 
A.  262;  79  Am.  St.  Rep.  656  (1900), 
a  distinction  was  suggested  between 
a  civil  action  and  a  criminal  pro- 
ceeding, it  being  here  said  that  *'in 
a  civU  action  prime  necessity  need 
not  be  shown."  Applying  the  limi- 
tation above  stated,  a  restriction 
upon  competition  in  the  production 
of  curtain  fixtures  known  as  '*wood 
balance  shade  rollers,"  was  sustained 
in  Central  Shade  Roller  Co.  v. 
Cushman,  143  Mass.  353;  9  N.  E. 
629  (1887).  So  of  fish  glue,  in 
Gloucester  Isinglass  ft  Glue  Co.  v. 
Russia  Cement  Co.,  154  Mass.  92, 
94;  27  N.  E.  1005,  1006;  12  L. 
R.  A.  563,  564;  26  Am.  St.  Rep. 
214,  216  (1891).  So  of  washing- 
machines.  Dolph  V.  Troy  Laundry 
Machinery  Co.,  28  Fed.  553  (C.  C. 
N.  Y.,  1886).  See  as  to  tobacco, 
Whitwell  V.  Continental  Tobacco 
Co.,  125  Fed.  454,  460;  60  C.  C.  A. 
290,  296;  64  L.  R.  A.  689,  697  (8th 
C,.  1903).  See  remarks  of  La- 
combe,  J.,  in  Dueber  Watch-Case 
Manuf.  Co.  v.  Howard  Watch  ft 
Clock  Co.,  66  Fed.  637,  644;  14 
C.  C.  A.  14,  21  (2d  C,  1895) ;  also 


Queen  Ins.  Co.  ▼.  State,  86  Tex. 
250,  271;  24  S.  W.  397,  404;  22 
L.  R.  A.  483,  494  (1893),  holding 
the  limitation  inapplicable  to  a  com- 
bination among  insurance  companies 
to  fix  rates  of  insurance  and  agents' 
commissions.  In  Meredith  v.  N.  J. 
Zinc  &  Iron  Co.,  55  N.  J.  £q.  211, 
221;  37  Atl.  539,  543  (1897);  af- 
firmed in  56  N.  J.  Eq.  454;  41  Atl. 
1116  (1897),  it  was  held  applicable 
to  zinc  ore,  characterized  as  **prop- 
erty  which  in  its  natural  state  is 
of  no  use  to  mankind,  and  which, 
after  it  has  been  manufactured  and 
made  fit  for  use,  can  hardly  be  class- 
ed as  a  necessity." 

The  following  are  cases  where 
restrictions  have  been  held  invalid 
as  relating  to  articles  of  necessity: 
As  to  coal:  Chicago,  Wilmington, 
etc..  Coal  Co.  v.  People,  114  lU. 
App.  75,  116  (1904);  Drake  v. 
Siebold,  81  Hun,  178;  30  K.  Y. 
Suppl.  697  (1894);  Morris  Run 
Coal  Co.  V.  Barclay  Coal  Co., 
68  Pa.  St.  173,  184;  8  Am. 
Rep.  159,  163  (1871) ;  see  State  v. 
Eastern  Ck>al  Co.,  70  Atl.  1  (Supm. 
Ct.  R.  I.,  1908).  Wheat:  Samuels 
V.  Oliver,  130  111.  73;  22  N.  E.  499 
(1889);  Raymond  v.  Leavitt,  46 
Mich.  447;  41  Am.  Rep.  170  (1881). 
Com:  Cummings  v.  Foss,  40  lU. 
App.  523  ( 1891 ) ;  confirmed  in  sub- 
sequent decision  in  Foss  v.  Cum- 
mings, 149  111.  353;  36  N.  E.  553 
(1894).  Friction  matches:  Rich- 
ardson V.  Buhl,  77  Mich.  632,  657; 
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tinction  exists,  its  application  would  seem  to  be  somewhat  diffi- 
cult and  to  depend  on  varying  conditions,  such,  for  instance,  as 
those  of  climate.  But  the  distinction  seems  never  to  have  been 
very  firmly  established  in  our  jurisprudence,  and  the  present 
tendency  seems  to  be  in  favor  of  repudiating  it  as  inapplicable 
to  any  lawful  business.^^ 


43  K.  W.  1102,  1110;  6  L.  R.  A. 
457,  466  (1880).  Alcohol:  State  y. 
Nebraska  DiBtilling  Co.,  20  Keb.  700, 
718;  46  K.  W.  156,  161  (1800). 
Harrows:  National  Harrow  Co.  t. 
Bement,  21  App.  D.  200,  206;  47 
N.  Y.  Suppl.  462,  467  (1807).  Ice: 
Tuscaloosa  Ice  Manuf .  (>>.  t.  Wil- 
Uams,  127  Ala.  110;  28  So.  660;  60 
L.  R.  A.  176;  86  Am.  St  Rep.  126 
(1000). 

In  Bailey  ▼.  Master  Plumbers,  103 
Tenn.  00;  62  S.  W.  853;  46  L.  R. 
A.  661  ( 1800) ,  the  doctrine  was  ap- 
plied to  articles  ordinarily  furnished 
by  plimibers;  so  as  to  work  done 
by  them.  Here,  however,  the  use  of 
many  such  articles  was  required  by 
a  municipal  ordinance.  But  in 
Trenton  Potteries  Co.  y.  Oliphant, 
68  N.  J.  £q.  607;  43  Atl.  723;  46 
L.  R.  A.  265;  78  Am.  St.  Rep.  612 
(1800),  it  was  regarded  as  doubtful 
whether  sanitary  pottery  ware  is  an 
article  of  necessity.  As  to  whether 
proprietary  drugs  and  medicines  are 
such  articles,  see  Park  y.  National 
Wholesale  Druggists'  Assoc.,  64 
App.  D.  223,  226;  66  N.  Y.  Suppl. 
616,  617  (1000);  affirmed  in  176 
N.  Y.  1  (see  pp.  15,  41);  67  N. 
£.  136  (see  pp.  141,  161);  62  L. 
R.  A.  632  (see  pp.  630,  640) ;  06 
Am.  St.  Rep.  578  (1003).  In  Po- 
cahontas Coke  Co.  y.  Powhatan  Coal 
&  Coke  Co.,  60  W.  Va.  608,  610;  66 
S.  E.  264,  269;  10  L,  R.  A.  N.  S. 
268.  280;  116  Am.  St.  Rep.  401 
(1007),  it  was  held  unnecessary  to 


determine  whether  coke  is  such  an 
article.  In  Crayens  y.  Carter-Crume 
Co.,  02  Fed.  470;  34  C.  C.  A.  470 
(6th  C,  1800),  the  restriction  was 
held  invalid  as  relating  to  wooden 
dishes,  ''articles  in  common  use.'' 
See  Herriman  y.  Menzies,  116  Cal. 
16,  21;  46  Pac.  730,  731;  36  L.  R. 
A.  318,  310;  66  Am.  St  Rep.  82 
(1806). 

S8lt  was  repudiated  in  Hoffman 
y.  Brooks,  23  Am.  Law  Reg.  (N.  S.) 
648  (Super.  Ct.  Cin.,  1884),  where 
an  agreement  for  fixing  rates  for 
seryices  by  tobacco  warehousemen, 
was  held  yoid,  and  the  court  said: 
"Although  courts  may  be  inclined 
to  apply  this  rule  more  strictly  in 
cases  inyolving  the  necessaries  of 
life  or  seryices  of  a  ^lio^public  na- 
ture, there  is  no  authority  for  ex- 
cepting from  its  operations  any 
legitimate  trade  or  business."  See 
also,  as  to  tobacco.  Commonwealth 
y.  Strauss,  101  Mass.  645;  78  N.  E. 
136;  11  L.  R.  A.  N.  S.  068  (1006). 
It  was  also  repudiated  in  U.  S.  y. 
Addyston  Pipe  &  Steel  Co.,  86  Fed. 
271,  286;  20  C.  C.  A.  141,  156;  46 
L.  R.  A.  122,  133  (6th  C,  1808), 
where,  however,  it  was  regarded  as 
unnecessary  to  decide  the  question, 
the  articles  under  consideration, 
yiz.,  water,  gas  and  sewer  pipes, 
being  regarded  as  articles  of  neces- 
sity. So  in  Brown  y.  Jacobs  Phar- 
macy Co.,  115  Ga.  420,  437;  41  S. 
E.  653,  656;  57  L.  R.  A.  647,  652; 
00  Am.  St.  Rep.  126  (1002) ;  Chip- 
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§  182.  BofiiieM  of  public  oharaeter. — ^The  illegality  of  a  re- 
striction upon  competition  has  not  infrequently  been  regarded  as 
based  on  the  circumstance  of  such  competition  being  in  business 
of  a  public  character,  that  is  to  say,  irrespective  of  whether  it 
would  be  illegal  according  to  the  test  of  extent  In  this  view 
a  restriction  not  illegal  according  to  the  test  of  extent  might  be 
so  on  the  ground  of  being  upon  competition  in  business  of  a 
public  character.  ^^Whatever  tends  to  prevent  competition  be- 
tween those  engaged  in  a  public  employment,  or  business  im- 


pewa  Lumber  Oo.  v.  Tremper,  76 
Mich.  36;  42  N.  W.  632;  4  L.  R.  A. 
373;  13  Am.  St.  Rep.  420  (1SS9; 
intoxicating  liquors) ;  De  Witt 
Wire-Cloth  Co.  v.  N.  J.  Wire- 
Cloth  Co.,  16  Daly,  629;  14  N. 
Y.  Suppl.  277;  affirmed,  it  eeems, 
in  38  N.  Y.  State  Reporter,  1023 
(1891 ;  wire  doth) ;  People  v.  Duke, 
19  Misc.  292  (N.  Y.  Co.  Gen.  Seas. 
1897;  cigarettes);  Neeter  ▼.  Con- 
tinental Brewing  Co.,  161  Pit.  St. 
473;  29  AtL  102;  24  L.  R.  A.  247; 
41  Am.  St.  Rep.  894  (1894;  beer). 
See  also  Pocahontas  Coke  Co.  y. 
Powhatan  Coal  &  Coke  Co.,  note  67, 
supra.  But  in  Anheuser-Busch 
Brewing  Assoc,  y.  Houck,  27  S.  W. 
692  (Tex.  Civ.  App.,  1894);  af- 
firmed as  Houck  T.  Anheuser-Busch 
Brewing  Assoc,  88  Tex.  184;  30 
S.  W.  869  (1895),  where  a  restric- 
tion as  to  beer  was  held  unlawful 
under  the  statute,  it  was  said  that 
it  would  not  have  been  invalid  at 
common  law,  the  policy  of  the  laws 
of  the  State  not  being  toward  the 
unrestricted  or  general  sale  of  beer. 
Compare  Nester  ▼.  Continental 
Brewing  C!!o.,  supra.  In  Cummings 
Y.  Union  Blue  Stone  Co.,  16  App. 
D.  602;  44  N.  Y.  Suppl.  787  (1897), 
a  combination  to  control  the  blue- 
stone  trade  was  held  void,  though 
there  is  no  such  general  need  or 


demand  for  bluestone,  as  to  bring  it 
within  the  category  of  articles  of 
neceesity,  in  the  ordinary  sense.  On 
affirmance  in  164  N.  Y.  401;  68 
N.  £.  626;  62  L.  R.  A.  262;  79  Am. 
St  Rep.  665  (1900),  it  was  said: 
"The  stone  had  been  for  many  years 
and  still  is  in  use  for  sidewalks, 
crossings,  curbings  and  gutters  in 
the  eastern  and  southern  cities  of 
the  United  States,  and  in  the  eon- 
struction  of  bridges,  fountains, 
basins,  floors  and  for  trimmings  in 
the  exterior  waUs  of  buildings  and 
for  various  other  purposes.  Its  fit- 
ness and  serviceability  for  these  pur- 
poses were  shown  and  the  evidence 
also  tended  to  show  that  in  these  re- 
spects it  had  no  superior  in  the  New 
York  market."  In  Straus  v.  Amer- 
ican Publishers'  Assoc.,  177  N.  Y. 
473;  69  N.  E.  1107;  64  L.  R.  A. 
701;  101  Am.  St.  Rep.  819  (1904), 
a  restriction  relating  to  books  was 
held  invalid  under  the  act  of  1899, 
apparently  without  reference  to  the 
distinction. 

As  to  effect  of  Texas  act,  see  § 
232. 

In  the  New  York  act  (§  224),  is 
specified  "any  necessary  of  life.** 
Compare  the  frequent  specification 
of  articles  of  common  (or  general) 
use,  or  the  like.  See  under  the  dif- 
ferent acts,  c.  XX. 
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pressed  with  a  public  character,  is  opposed  to  public  policy  and 
therefore  unlawiul/'  ^^  ^^In  the  instance  of  business  of  such 
character  that  it  presumably  cannot  be  restrained  to  any  extent 
whatever,  without  prejudice  to  the  public  interest,  courts  decline 
to  enforce  or  sustain  contracts  imposing  such  restraint,  however 
partial,  because  in  contravention  of  public  policy/' •^  Just 
what  a  business  of  a  ^'public  character''  is,  has  perhaps  not  been 


B»  People  ex  rel.  v.  Chicago  (Ha 
TruBt  Co.,  130  111.  268,  293;  22  N. 
£.  708,  803;  8  L.  R.  A.  497,  605; 
17  Am.  St.  Rep.  319,  332  (1889). 
In  many  cases  where  the  doctrine  is 
recognized  as  applying  to  "con- 
tracts in  restraint  of  trade,**  the 
statement  may  he  understood  as  in- 
tended to  apply  to  restrictions  upon 
competition,  in  view  of  the  frequent 
confounding  of  these  two  classes  of 
cases;  or  if  this  be  not  the  case,  the 
courts  applying  it  to  contracts  in 
restraint  of  trade  would  doubtless 
apply  it  to  restrictions  upon  com- 
petition pure  and  simple. 

•oGibbs  V.  Consolidated  Gas  Co. 
of  Baltimore,  130  U.  S.  396,  408; 
9  8upm.  653,  657;  32  L.  Ed.  979 
(1889).  To  similar  effect.  West 
Virginia  Transp.  Co.  ▼.  Ohio  River 
Pipe  Line  Co.,  22  W.  Va.  600,  626; 
46  Am.  Rep.  627,  635  (1883),  where 
it  was  held  illegal  for  the  corpora- 
tion to  make  a  grant  of  an  exclusive 
right  of  way  and  privilege,  to  con- 
struct and  maintain  lines  of  tubing, 
for  the  transportation  of  oil  through 
certain  lands.  See  Calor  Oil  &  Gas 
Co.  v.  Franzell,  109  8.  W.  328  (Ct. 
App.  Ky.,  1908).  And  the  same 
doctrine  was  recognized  or  applied 
in  South  Chicago  City  Ry.  Co.  v. 
Calumet  Electric  Street  Ry.  Co.,  171 
111.  391,  397;  49  N.  E.  676,  578 
(1898);  Dunbar  ▼.  American  Tele- 
phone, etc.,  Co.,  87  N.  E.  521,  533 
(Supm.  Ct.  111.,  1909) ;  Texas  &  Pa- 


cific Ry.  Co.  y.  Southern  Pacific  Ry. 
Co.,  41  La.  Ann.  970;  6  So.  888; 
17  Am.  St.  Rep.  445  (1889); 
Cowan  ▼.  Fairbrother,  118  N.  C. 
406;  24  8.  E.  212;  32  L.  R.  A. 
829;  64  Am,  St  Rep.  733  (1896); 
Queen  Ina.  Co.  y.  State,  86  Tez.  260, 
269,  274;  24  8.  W.  397,  403,  406; 
22  L.  R.  A.  483,  493,  496  (1893). 
It  seems  to  be  recognized  in  U.  8.  y. 
Trans-Missouri  Freight  Assoc.,  166 
U.  8.  290,  335;  17  Supm.  540,  666; 
41  L.  Ed.  1007  (1897),  though  there 
the  restriction  under  consideration 
was  held  illegal  by  virtue  of  stat- 
ute. Here,  where  the  question  was 
as  to  the  legality  of  an  agreement 
among  railroad  companies  for  the 
establishment  of  rates,  the  court 
said:  ''The  general  reasons  for  hold- 
ing agreements  of  this  nature  to 
be  invalid,  even  at  common  law, 
on  the  part  of  railroad  companies, 
are  quite  strong,  if  not  entirely 
conclusive.''  It  seems  also  to  be 
recognized  in  State  ex  rel.  v.  Port- 
land Natural  Gas  &  Oil  Co.,  153 
Ind.  483;  63  N.  E.  1089;  63  L.  R. 
A.  413;  74  Am.  St.  Rep.  314  (1899), 
though  the  decision  is  sustainable  on 
the  ground  that  the  restriction  was 
complete.  In  Chicago,  Indianapolis, 
etc.,  Ry.  Co.  v.  Southern  Indiana  Ry. 
Co.,  38  Ind.  App.  234;  70  N.  E. 
843  (1904),  was  condemned  an 
agreement  between  two  competing 
railroad  corporations  by  which  one 
precluded  itself  from  furnishing  fa* 
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very  clearly  defined,  but  it  seems  to  involve  the  conception 
of  a  business  the  right  to  exercise  which  depends  on  a  legis- 
lative   grant,^^    in    particular,    of    the    power    of    eminent 


ciiities  for  transportation  by  means 
of  the  location  of  certain  side  tracks. 
So  in  Keene  Syndicate  y.  Wichita 
Gas,  Electric  Light  &  Power  Ck>.,  60 
Kan.  284;  76  Pac.  S34;  67  L.  R.  A. 
61;  105  Am.  St.  Rep.  164  (1904), 
of  a  lease  between  corporations  en- 
gaged in  furnishing  electricity  for 
public  and  private  use,  it  being  pro- 
vided therein  that  the  lessor  should 
not  for  ten  years  engage  in  such 
business  or  dispose  of  property  for 
use  in  such  business.  Compare 
Dueber  Watch-Case  Manuf.  Co.  v. 
Howard  Watch  &  Clock  Co.,  66  Fed. 
637,  644;  14  C.  C.  A.  14,  21  (2d 
C,  1896) ;  Whitwell  v.  Continental 
Tobacco  Co.,  125  Fed.  454,  460;  60 
C.  C.  A.  290,  296 ;  64  L.  R.  A.  689, 
697  (8th  C,  1903).  In  Cleveland, 
Columbus,  Cincinnati,  etc..  By.  Co. 
y.  Closser,  126  Ind.  348,  360;  26 
N.  E.  159,  163;  9  L.  R.  A.  754,  760; 


22  Am.  St.  Rep.  693,  603  (1890), 
the  court,  while  inclined  to  take  the 
same  view,  contented  themselyes  with 
the  preaumption  that  the  restric- 
tion in  that  case  (upon  competition 
by  common  carriers)  was  lll^gaL 
See  dissenting  opinion  of  Shiras,  J., 
in  U.  S.  ▼.  Trans-Missouri  Freight 
Assoc.,  58  Fed.  58,  84;  7  C.  C.  A. 
15,  88;  24  L.  R.  A.  73,  91  (8th  C, 
1893).  See  also  Wilmington  City 
Ry.  Co,  V.  Wilmington  &  B.  S.  Ry. 
Co.,  8  Del.  Ch.  468,  517;  46  Atl.  12, 
24  (1900) ;  Over  y.  Byram  Foundry 
Co.,  37  Ind.  App.  452;  77  N.  E.  302; 
117  Am.  St.  Rep.  327  (1906);  Na- 
tional Benefit  Co.  v.  Union  Hos- 
piUl  Co.,  45  Minn.  272;  47  N.  W. 
806;  11  L.  R.  A.  437  (1891); 
Meredith  y.  N.  J.  Zinc  &  Iron  Co., 
55  N.  J.  Eq.  211,  221;  37  Atl.  539, 
543  (1897);  affirmed  in  56  N.  J. 
Eq.  454;  41  Atl.  1116  (1897). 


41  Thus,  supplying  illuminating 
gas  by  means  of  pipes  laid  in  the 
streets  of  a  city.  People  ex  rel.  y. 
Chicago  Gas  Trust  Co.,  note  59,  su- 
pra; Gibbs  V.  Consolidated  Gas  Co. 
of  Baltimore,  note  60,  supra;  iState 
ex  rel.  v.  Portland  Natural  Gas  & 
Oil  Co.,  note  60,  supra.  So  of  sup- 
plying natural  gas.  dJharleston  Gas 
Co.  V.  Kanawha  Gas  Co.,  58  W.  Va. 
22;  50  S.  E.  876;  112  Am.  St.  Rep. 
936  (1905).  In  Gibbs  v.  Consoli- 
dated Gas  Co.,  it  was  said  (130  U. 
S.  411;  9  Supm.  558) :  "These  gas 
companies  entered  the  streets  of 
Baltimore,  under  their  charters,  in 
the  exercise  of  the  equivalent  of  the 
power  of  eminent  domain,  and  are 
to  be  held  as  having  assumed  an 
obligation  to  fulfill  the  public  pur- 


poses to  subserve  which  they  were 
incorporated."  So,  transportation  of 
oil  in  tubes.  West  Virginia  Transp. 
Co.  V.  Ohio  River  Pipe  Line  Co.,  22 
W.  Va.  600;  46  Am.  Rep.  527 
(1883).  So,  transportation  by  rail- 
road. Texas  &  Pacific  Ry.  Co.  v. 
Southern  Pacific  Ry.  Co.,  41  La. 
Ann.  970;  6  So.  888;  17  Am.  St. 
Rep.  445  (1889);  U.  S.  y.  Trans- 
Missouri  Freight  Assoc.,  infra.  See 
Michigan  Central  R.  R.  Co.  v.  Pere 
Marquette  R.  R.  Co.,  128  Mich. 
333;  87  N.  W.  271  (1901).  So  fur- 
nishing electricity.  Keene  Syndicate 
V.  Wichita  Gas,  Electric  Light  & 
Power  Co.,  note  60,  supra.  That 
the  business  of  conducting  a  hotel 
is  not  a  huaineaa  of  a  public  charac- 
ter, see  Wittenberg  v.  Mollyneauz^ 

/ 
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domain.®^  This  test  of  legality  has  usually  been  applied  to  busi- 
ness conducted  by  corporations  and  the  legitimate  scope  of  such 
test  would  seem  to  be,  at  most^  but  a  narrow  one.  In  most,  even 
if  not  ally  instances  the  illegality  of  the  action  of  a  corporation  in 
imposing  such  a  restriction  would  seem  sufficiently  based  on  the 
circumstance  of  such  action  not  being  within  the  authority  con- 
ferred by  its  charter.®'    Again,  in  many  instances  it  may 


In  Central  N.  Y.  Telephone,  etc., 
Co.  V.  AveriU,  106  N.  Y.  Suppl, 
378  (Supm.  Ct,  8p.  T.,  1907),  was 
condemned  a  provision  in  a  con- 
tract for  telephone  service  in  a 
hotel,  that  the  corporation  fur^ 
nishing  the  service  should  have  the 
exclusive  right  to  place  telephones 
in  the  hotel.  It  seems  to  us  that 
this  should  have  been  sustained  as 
merely  a  contract  for  exclusive  serv* 
ice.  See  §  140.  It  was  here  said: 
''This  is  not  because  the  corpora- 
tion is  a  public  one,  or  a  common 
carrier,  or  because  it  possesses  the 
rights  of  eminent  domain,  but  be- 
cause of  the  rule  that,  where  a  con- 
tract is  alleged  to  be  in  restraint  of 
trade,  the  public  welfare  is  to  be 
first  considered,  and  if  it  be  found 
involved,  the  contract  is  to  be  de- 


clared void.  This  rule  does  not  ap- 
ply to  any  one  class  of  corporations 
or  any  one  class  of  individuals.  It 
applies  to  all.  And  while  it  may 
very  weU  be  that  a  semi-public  cor- 
poration may  be  unable  to  make 
contracts  that  would  be  perfectly 
valid  if  made  by  an  individual  or 
by  a  private  corporation,  the  rea- 
son is,  not  that  certain  powers  are 
conferred  upon  the  former,  but  be- 
cause by  the  very  nature  of  its 
operations  public  interests  are  more 
likely  to^  be  affected."  Relief 
against  such  contract  was,  how- 
ever, denied  in  subsequent  decision 
in  129  App.  D.  762,  762;  114  N. 
Y.  Suppl.  99,  106  (1909),  it  be- 
ing said:  "So  far  as  appears,  only 
the  parties  to  the  agreement  are 
affected  by  it." 


60  Neb.  683;  83  N.  W.  842  (1900). 
But  the  business  of  the  Associated 
Press,  a  corporation  extensively  en- 
gaged in  the  business  of  collecting 
news  and  furnishing  It  to  daily 
newspapers  held  a  public  one,  so 
that  provisions  in  its  by-laws  and  in 
a  contract  between  it  and  a  cus- 
tomer, prohibiting  the  latter  from 
obtaining  news  from  other  sources, 
were  held  an  unlawful  restriction 
upon  competition.  Some  stress  was 
laid  on  the  circumstance  of  such 
corporation  having  the  power  of 
eminent  domain,  which,  however,  it 
had  not  exercised.  Inter-Ocean 
Publishing  Co..  v.  associated  Press, 


184  111.  438;  66  N.  E.  822;  48  L. 
K.  A.  668;  76  Am.  St.  Rep.  184 
(1900).  See  editorial  note  thereon 
in  34  Am.  Law  Rev.  284  (1900). 
As  to  what  is  "public  business*'  un- 
der Oklahoma  act,  see  §  228. 

es  As,  however,  to  whether  the  con- 
ception of  business  of  a  ^publio 
character  necessarily  involves  ^xm* 
session  of  the  right  of  eminent  'do- 
main, see  Central  N.  Y.  Telephone, 
etc.,  Co.  V.  Averill,  note  60,  supra. 

esAs  said  in  the  dissenting  opin- 
ion of  White,  J.,  in  U.  S.  v.  Trans- 
Missouri  Freight  Assoc,  166  tJ.  S. 
290,  373;  17  Supm.  640,  671;  41  lu 
Ed.     1007     (1897):     "The     fallacy 
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suffice  to  apply  the  rule  that  "a  corporation  cannot  disable  itself 
by  contract  from  performing  the  public  duties  which  it  has  un- 
dertaken and  by  agreement  compel  itself  to  make  public  accom- 
modation or  convenience  subservient  to  its  private  interests.®^ 
Apart,  however,  from  these  considerations,  and  assuming  the 
existence  of  a  legitimate  scope  for  such  test,  it  seems  a  reason- 
able view  that  the  rule  condenming  a  restriction  in  business 
of  a  public  character  at  most  furnishes  a  presumption  ^  of  the 
illegality  of  a  particular  restriction.  In  this  view  such  restric- 
tion may  be  sustained  as  legal,  upon  it  appearing  that  ^^the 


oonsists  in  overlooldqg  the  distinc- 
tion between  acts  of  a  public  corpo- 
ration which   are  ultra  virea  and 
those  which  are  not.    If  the  contract 
of  such  a  corporation  which  is  as- 
sailed be  ultra  vires,  of  course  the 
question  of  reasonableness  becomes 
irrelevant,  since  the  charter  is  the 
reason  of  the  being  of  the  corpora- 
tion."   And  it  was  here  pointed  out 
that  in  Gibbs  ▼.  Consolidated  Qas 
Co.  of  Baltimore^  note  60,  supra, 
and  cases  therein  cited,  ultra  vires 
contracts  were  under  consideration. 
Chicago,  St.  Louis,  etc.,  R.  R.  Co. 
V.  Pullman  Southern  Car  Co.,  139 
U.  S.  79;  11  Supm.  490;  35  L.  Ed. 
97     (1891),    was    cited   as    a    case 
where  such  a  restraint  was  upheld. 
This   view    (of  White,  J.)    is  sus- 
tained  by   the  facts   in   the  cases 
wherein  the  doctrine  has  been  laid 
down.    Thus,  in  Gibbs  v.  Consoli- 
dated   Gas   Co.   of   Baltimore,   the 
restriction  in  question,  created  by 
a    contract  between   two  gas  com- 
panies,   was    eacpressly    prohibited 
by  statute.    So  People  ex  rel.  ▼. 
Chicago    Gas    Trust   Co.,    130    111. 
268;    22    N.   E.    798;    8   L.   R.   A. 
497;   17  Am.  St.  Rep.  319   (1889), 
can  be  explained  on  the  ground  of 
the  absence  of  power  in  the  defend- 


ant corporation  to  hold  the  stock  of 
other  gas  companies,  in  the  absence 
of  express  statutory  authority.  In 
36  Am.  Law  Reg.  &  Rev.  307,  319 
(1897),  the  authorities  are  discuss- 
ed by  G.  S.  Patterson,  and  the  con- 
clusion reached  that  ''there  is  no 
business,  whatever  be  the  public  in- 
terest therein,  that  any  restraint 
thereon  is  ipso  facto  void;  but  if 
the  effect  of  the  restraint  be  to  form 
a  monopoly  of  such  business,  or  to 
prevent  a  public  corporation  from 
the  performance  of  its  chartered 
functions,  then  the  agreement  is 
void." 

S4  Gibbs  V.  Consolidated  Gob  Co. 
of  Baltimore,  130  U.  S.  396,  410; 
9  Supm.  553,  558;  32  L.  Ed.  979 
(1889).  The  decision  herein  might 
well  have  rested  on  the  ground  that 
the  contract  provided  for  the  aban- 
donment by  one  of  the  companies 
of  the  discharge  of  its  duties  to  the 
public,  to  say  nothing  of  the  gen- 
eral rules  applicable  to  restrictions 
upon  competition.  See  dissenting 
opinion  of  White,  J.,  in  U.  S.  v. 
Trans-Missouri  Freight  Assoc,  166 
U.  S.  290,  373;  17  Supm.  540,  671; 
41  L.  Ed.  1007   (1897). 

«BSee  Gibbs  v.  Consolidated  Gas 
Co.  of  Baltimore,  note  64,  supra. 
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public  is  not  injured"  thereby,®'  each  case  that  arises  to  "be 
decided  upon  its  own  merits  and  upon  the  particular  circum- 
stances developed."  ®^ 

§  133.  Beasonableness  as  test  of  legality. — It  will  be  seen 
that,  in  determining  the  legality  of  contracts  in  restraint  of 
trade  it  is  the  test  of  reasonableness  that,  though  introduced 
comparatively  recently,  is  now  generally  applied.*®  What  we 
shall  see  to  be  the  fallacy  that  the  basis  of  such  doctrine  is  the 
prevention  of  restrictions  upon  competition  seems  not  unnatu- 


•«  Central  K.  Y.  Telephone,  etc, 
Co.   T.   Averill,   10&  N.   Y.    8uppL 
378     (Supm.    Ct.,    6p.    T.,    1907), 
where    it   was    said   that   just    so 
long  as  the  public  is  not  injured 
"''any  fair  and  reatonable  contract 
of   such   a   character   is   perfectly 
▼alid."    See  note  60,  supra.    In  this 
view,  it  seems  to  be  the  test  of  rea- 
tonahleneas     hereafter     considered 
(see  §  133),  that  is  applicable.    In- 
deed in  the  decision  below  in  U.  8. 
V.    Trans-Missouri    Freight   Assoc., 
6S  Fed.  68,  74;  7  C.  C.  A.  16,  78; 
24  L.  R.  A.  73,  86  (8th  C,  1893), 
it  was  contended  that  restrictions 
upon    competition    among   railroad 
corporations  are  subject  to  the  test 
of  reasonableness.    See  this  decision 
as  to  the  effect  of  the  Interstate 
Commerce  Act.    In  San  Diego  Wa- 
ter Co.  y.  San  Diego   Fliune  Co., 
108  Cal.  649;  41  Pac  496;   29  L. 
R.  A.  839    (1896),  the  restriction 
in   question   created   by   an  agree- 
ment between  a  "water  company'' 
and  a  "flume  company"  was  held 
▼alid  as  reasonable.    Compare  cases 
sustaining  agreements  by  railroad 
companies    for   the    location    of    a 
route;   as,   for  instance,  Baltimore 
&  Ohio   R.   R.   Co.  y.  Ralston,  41 
Ohio  St.  673,  688  (1886) ;  and  com- 
pare McCk)wen  v.  Pew,  163  Cal.  736; 
96  Pac.  893  ( 1908) ;  or  of  a  station; 


as,  for  instance,  Louisyille,  New  Al- 
bany, etc.,  Ry.  Co.  y.  Sumner,  106 
Ind.    66,   69;    6    N.   £.    404,    406; 
66  Am.  Rep.  719,  720  (1886) ;  Texas 
A  St.  Louis  R.  R.  Co.  y.  Robards, 
60    Tex.    646;    48    Am.    Rep.    268 
(1883).    See,  however,  Enid  Right 
of  Way,  etc.,  Co.  y.  Lile,  16  Oicla. 
317;  82  Pac  810   (1906);  Farring- 
ton  y.    Stucky,    166   Fed.   326    (C. 
C.    A.,    8th    C,    1908).    And    for 
instances  of  restrictions  upon  com- 
petition by  carriers,  sustained  un- 
der the  test  of  reasonableness,  see 
§   133.    As   to  application   of  doc- 
trine    forbidding     monopolies,     to 
case   (here  of  gas  and  electricity) 
where  the   State   retains   and    has 
exercised  power  "to  fix  a  reason- 
able price  upon  the  commodity,  and 
to  compel  its  delivery  to  any  person 
desiring  to  purchase  it,"  see  Attor- 
ney-Qeneral    v.    Consolidated    Gas 
Co.,   124  App.  D.  401;    108   N.   Y. 
Suppl.  823   (1908). 

« Central  N.  Y.  Telephone,  etc., 
Co.  y.  Averill,  supra.  In  Whitaker 
y.  Kilby,  66  Misc.  337;  106  N.  Y. 
Suppl.  611  (1907);  afirmed  in  122 
App.  D.  896;  106  N.  Y.  Suppl.  1149 
(1907),  was  sustained  an  agreement 
by  a  telephone  corporation  to  limit 
its  activities  within  a  certain  dis- 
trict. 

•s  See  §  169. 
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rally  to  have  suggested  the  view  that  in  determining  the  legality 
of  a  restriction  upon  competition,  it  is  likewise  the  test  of  rea- 
sonableness that  is  to  be  applied.®*  It  has  been  seen  that  the 
generally  accepted  test  of  the  legality  of  such  a  restriction  is 


M  That  this  is  the  proper  test  was 
elaborately  contended  for  in  U.  S. 
V.  Trans-Missouri  Freight  Assoc,  68 
Fed.  68;  7  C.  C.  A.  16;  24  L.  R.  A. 
73  (8th  C,  1803),  where  was  in- 
volved the  legality  of  an  agreement 
entered  into  between  fifteen  inde- 
pendent and  competing  railroad 
companies,  extensively  engaged  in 
interstate  commerce  in  that  part  of 
the  United  States  west  of  the  Mis- 
sissippi and  Missouri  rivers.  The 
professed  object  of  the  agreement 
was  "mutual  protection,  by  estab- 
lishing and  maintaining  reasonable 
rates,  rules  and  regulations  on  aU 
freight  traffic,  both  through  and 
local/'  Provision  was  made  for  the 
establishment  of  such  rates,  rules 
and  regulations.  It  was  found  by 
the  court  that  the  rates  maintained 
under  the  contract  had  not  been 
unreasonable,  and  that  many  reduc- 
tions had  been  made  under  its  oper- 
ation (68  Fed.  77;  7  C.  C.  A.  81; 
24  L.  R.  A.  87).  The  whole  dis- 
cussion is  confused  by  the  introduc- 
tion of  the  erroneous  and  needless 
assumption  that  the  doctrine 
against  restrictions  upon  competi- 
tion is  based  on  that  against  con- 
tracts in  restraint  of  trade.  It  was 
said  (68  Fed.  72;  7  C.  C.  A.  76; 
24  L.  R.  A.  84):  ''It  is  not  the 
existence  of  the  restriction  of  com- 
petition, but  the  reaaonahleneaa  of 
that  restriction,  that  is  the  test  of 
the  validity  of  contracts  that  are 
claimed  to  be  in  restraint  of  trade." 
An  attempt  was  made,  though  in  our 
view  unsuccessfully,  to  show  that 
the  authorities  generally  that  con- 


demn restrictions  upon  competition, 
are  in  harmony  with  this  test;  it 
being  said  (68  Fed.  70;  7  C.  C.  A. 
74;  24  L.  R.  A.  83) :  ''These  deci- 
sions rest  on  the  ground  that  the 
main  purpose  of  the  obnoxious  con- 
tracts was  to  suppress  competition, 
and  that  they  thus  tended  to  effect 
an  unreasonable  and  unlawful  re- 
straint of  trade.*'  So  also  (68  Fed. 
60;  7  C.  C.  A.  73;  24  L.  R.  A. 
83):  "The  main  purpose  of  con- 
tracts of  these  classes  that  are  thus 
held  illegal  is  to  suppress,  not  sim- 
ply to  regulate,  competition,  and,  if 
suppression  is  not  effected,  it  is  be- 
cause the  contracts  fail  to  accom- 
plish their  purpose.  It  is  evident 
that  there  is  a  wide  difference  be- 
tween such  contracts  and  those 
the  purpose  of  which  is  to  so  reg- 
ulate competition  that  it  may  be 
fair,  open  and  healthy,  and  whose 
restriction  upon  it  is  slight,  and 
only  that  which  is  nebessary  to  ae- 
complish  this  purpose.  It  does  not 
necessarily  follow  that  contracts 
of  the  latter  class  constitute  illegal 
restraints  of  trade,  because  those 
of  the  former  classes  do."  This 
makes  the  authorities  generally  rest 
on  the  uncertain  test  of  intent,  as 
to  which  see  §  9.  This  decision  was 
reversed  in  166  U.  S.  290,  373;  17 
Supm.  640,  671;  41  L.  Ed.  1007 
(1897;  see  §§  194,  197),  without 
necessarily  affecting  the  soundness 
of  the  conclusions  of  the  court  be- 
low on  this  point,  though  the  diffi- 
culties in  the  way  of  a  judicial  de- 
termination of  what  is  a  reasonable 
rate    for    railroad    transportation, 
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what  we  have  called  the  test  of  extent/^  the  question,  according 


were  forcibly  pointed  out.  The 
test  of  reaeonablenesB  aeemfl  to 
have  been  applied  in  Chicago^  Mil- 
waukee &  St.  Paul  .R7.  Ck>.  y. 
Wabaah,  St.  Louis  &  Pacific  Ry. 
Co.,  61  Fed.  993;  9  C.  C.  A. 
659  (8th  C,  1894),  where  an  agree- 
ment among  seven  railroad  com- 
panies, the  Union  Pacific,  the  Chi- 
cago, Rock  Island  &  Pacific,  the 
Chicago,  Milwaukee  A  St.  Paul,  the 
Wabash,  St.  Louis  A  Pacific,  the 
Chicago  &  Northwestern,  the  Chi- 
cago, St.  Paul,  Minneapolis  &  Oma- 
ha, and  the  Missouri  Pacific,  for  a 
pooling  and  division  of  through 
traffic,  was  held  void  as  designed  to 
establish  rates  without  reference  to 
their  reaaonableneee.  There  was  no 
evidence  of  the  rates  fixed  for  the 
traffic  involved.  This  test  might 
perhaps  have  been  applied  in  Cen- 
tral Trust  Co.  V.  Ohio  Central  R7. 
Co.,  23  Fed.  306  (C.  C.  Ohio,  1885), 
where  a  pooling  contract  among 
three  railroad  companies,  having 
reference  to  their  coal  business,  in 
respect  to  which  they  were  competi- 
tors, and  providing  for  division  of 
business  and  earnings  in  certain 
fixed  proportions,  and  for  fixing  tne 
rates  of  transportation,  was  sus- 
tained as  against  a  receiver  of  one 
of  the  companies.  The  decision  was 
''without  regard  to  the  questions 
made  as  to  the  original  validity 
of  the  contract."  It  appears,  how- 
ever, that  the  contract  ''afforded  to 
shippers  of  coal  along  the  lines  of 
the  railroads,  rates  of  transporta- 
tion as  low,  if  not  lower,  than  was 
charged  by  any  other  railroad  com- 
panies in  the  State,  quantities  and 
distances   being  equal.    The  facili- 


ties afforded  to  shippers  and  the 
rates  for  transportation,  were  uni- 
form and  fixed  for  a  definite  period. 
Thqr  were  not  higher  than  had  been 
charged  the  public  under  the  sharp- 
est competition  existing  before  the 
contract  was  made.'* 

The  test  was  applied  in  U.  S.  ▼• 
Joint  Traffic  Assoc.,  76  Fed.  895 
(C.  C.  N.  Y.,  1896),  sustaining  an 
agreement  among  thirty-two  railroad 
companies  immensely  engaged  in 
competitive  interstate  commerce, 
fixing  rates,  fares  and  charges,  pro- 
viding for  the  division  of  competi- 
tive traffic  and  for  the  control  of 
soliciting  agents.  The  court  said: 
"These  provisions  of  the  contract  do 
not  provide  for  lessening  the  num- 
ber of  carriers,  nor  their  facilities; 
nor  for  raising  their  rates,  except 
expressly  by  its  terms  not  contrary 
to  law,  and  therefore  not  beyond 
what  are  reasonable."  So  held  not- 
withstanding the  provisions  of  the 
Federal  anti-trust  a4!t.  But  this 
was  reversed  in  171  U.  S.  605;  19 
Supm.  25;  43  L.  Ed.  259  (1898; 
see  §§  194,  197).  Compare  Post  v. 
Railroad,  103  Tenn.  184,  223;  52 
S.  W.  301,  310;  55  L.  R.  A.  481, 
491  (1899).  This  test  was  also  ap- 
plied in  San  Diego  Water  Co.  v. 
San  Diego  Flume  Co.,  108  Cal.  549; 
41  Pac.  495;  29  L.  R.  A.  839 
(1895),  sustaining  an  agreement  be- 
tween a  "water  company"  that  own- 
ed a  complete  distributing  plant  for 
furnishing  water  to  the  city  of  San 
Diego,  and  a  "flume  company"  own- 
ing no  distributing  plant  in  the  city, 
but  water  rights,  reservoirs  and  a 
supply  of  water  outside  the  city, 
connected     with     the     distributing 


TO  See  §  120. 
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to  this  testy  being  whether  the  restriction  results  (or  tends  to ' 


plant  of  the  other.  The  agreement 
provided  that  the  flume  company 
should  appoint  the  water  company 
its  sole  agent  for  the  ezclusiye  sale 
of  its  water  within  the  city,  all 
such  sales  to  be  subject  to  the  ap- 
proval of  the  flume  company,  two 
trustees,  one  selected  from  each  of 
the  companies,  being  invested  with 
control  of  the  properties  within  the 
city,  and  a  distribution  of  profits 
being  provided  for.  The  city  au* 
thorities  had  constitutional  power  to 
fix  reasonable  rates  for  water  sup- 
plied to  it.  The  court  said  (108 
Cal.  559;  41  Pac.  497;  29  L.  R.  A. 
843 ) :  "A  monopoly  is  usually, 
though  not  necessarily,  harmful  or 
injurious  to  public  interests,  though, 
as  that  term  is  generally  used,  in- 
jury to  the  public  is  implied,  and 
competition  is  therefore  regarded  as 
favorable  to  the  public  interest. 
But  there  is  a  competition  which 
tends  to  monopoly,  by  driving  out 
all  but  the  stronger  competitor, 
when  prices  are  again  increased  so 
as  not  only  to  yield  a  profit  upon 
the  original  investment,  but  to  re- 
coup the  losses  incurred  in  breaking 
down  competitors;  or,  where  the 
competitors  are  of  equal  strength 
and  tenacity  of  purpose,  it  may  re- 
sult in  the  destruction  of  the  pub- 
lic service  by  the  collapse  of  all  of 
them."  And  again  (108  Gal.  561; 
41  Pac.  498;  29  L.  K.  A.  844): 
'Tublic  policy  does  not  condemn 
nor  prohibit  an  arrangement  intend- 
ed to  prevent  a  competition  between 
these  corporations,  which  would  in- 
evitably result  in  the  financial  ruin 
of  one  or  both  of  them,  and  which 
could  not,  in  any  event,  benefit  the 
city  or  its  inhabitants." 
The  test  was  also  applied  in  Man- 


chester &  Lawrence  R.  R.  ▼.  Con- 
cord R.  R.,  66  N.  H.  100,  127;  20 
Atl.  383,  384;  9  L.  R.  A.  689,  693; 
49  Am.  St.  Rep.  682  (1890),  where 
an  agreement  between  two  rival  and 
competing  railroad  companies,  hav- 
ing the  purpose  and  effect  of  de- 
stroying and  preventing  competi- 
tion, was  sustained  as  valid,  it  not 
appearing  that  the  purpose  or  ef- 
fect was  to  raise  the  prices  of  trans- 
portation above  a  reasonable  stand- 
ard, or  that  the  public  were  preju- 
diced by  their  operation  in  any  man- 
ner. The  court  said:  ."The  naked 
question  presented  then  is,  whether 
all  contracts  between  rival  railway 
corporations  which  prevent  compe- 
tition, are  necessarily  contrary  to 
public  policy,  and  therefore  mala 
prohihita  and  illegal  in  themselves. 
To  state  this  question  is  to  answer 
it  in  the  negative,  because  it  is  ob- 
vious that  the  answer  depends  upon 
circumstances.  While  without  doubt 
contracts  which  have  a  direct  tend- 
ency to  prevent  a  healthy  compe- 
tition, are  detrimental  to  the  pub- 
lic, and  consequently  against  public 
policy,  it  is  equally  free  from  doubt 
that  when  such  contracts  prevent 
an  unhealthy  competition,  and  yet 
furnish  the  public  with  adequate 
facilities,  at  fixed  and  reasonable 
rates,  they  are  beneficial  and  in 
accord  with  sound  principles  of  pub- 
lic policy.  For  the  lessons  of  ex- 
perience, as  well  as  the  deductions 
of  reason,  amply  demonstrate  that 
the  public  interest  is  not  subserved 
by  competition  which  reduces  the 
rate  of  transportation  below  the 
standard  of  fair  compensation;  and 
the  theory  which  formerly  obtained, 
that  the  public  is  benefited  by  unre- 
stricted  competition   between   rail- 
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result)  in  the  svbatantial  control  of  the  supply  of  a  given  com* 


roads,  has  been  so  emphatically  dis- 
proved by  the  results  which  have 
generally  followed  its  adoption  in 
practice,  that  the  hope  of  any  per- 
manent relief  from  excessive  rates, 
through  the  competition  of  a  paral- 
lel or  rival  road,  may,  as  a  rule, 
be  justly  characterized  as  illusory 
and  fallacious."  Of  the  case  at  bar 
it  was  said  (66  N.  H.  120;  20  Atl. 
385;  9  L.  R.  A.  694) :  "The  geo- 
graphical  location  and  relative  re- 
sources of  the  two  roads  were  such 
as  to  render  it  obvious  that  the 
plaintiffs  could  not  reasonably  hope 
successfully  to  compete  with  their 
more  powerful  rival.  The  alterna- 
tives presented,  it  may  be  safely  as- 
sumed, were  combination  or  ruinous 
competition."  Of  cases  cited  as 
showing  the  illegality  of  such  a  com- 
bination, it  was  said:  "They  are 
cases  of  contracts  in  restraint  of 
mercantile  business;  or  cases  of 
contracts  which  attempt  to  dero- 
gate from  the  right  of  eminent  do- 
main inherent  in  the  State ;  or  cases 
where  contracts  between  railroad 
companies  were  held  contrary  to 
public  policy,  because  one  of  the 
parties  attempted  to  bind  itself  not 
to  perform  duties  incident  to  the 
legal  character  of  common  carriers 
or  public  servants;  or  cases  where 
contracts  between  railroad  compa- 
nies were  held  contrary  to  public 
policy,  because  one  of  the  parties 
agreed  not  to  build,  or  to  cease  to 
operate,  a  road  which  they  were 
chartered  to  build  or  operate;  or 
cases  where  contracts  between  rail- 
road companies  have  been  held  ille- 
gal merely  on  the  ground  that  they 
were  ultra  vires,** 

The  test  was  also  applied  in  Ives 
V.  Smith,  3  N.  Y.  Suppl.  645,  654; 


affirmed  in  8  Id.  46  (Supm.  Ct.,  Gen. 
T.,  1889),  where  was  sustained  an 
agreement  thus  characterized:  "The 
Oregon  Railway  &  Navigation  Ck>m- 
pany  and  the  Northern  Pacific  Com- 
pany have  each  the  right  to  build 
branches  in  a  great  and  widely- 
extended  territory,  unsettled,  re- 
mote and  undeveloped.  The  main 
lines  of  each  company  penetrate  ter- 
ritory naturally  tributary  to  them. 
From  each  of  these  main  lines, 
branches  or  extensions  from  time  to 
time  become  necessary,  as  the  prog- 
ress and  development  of  the  coun- 
try may  require.  Instead  of  en- 
gaging in  a  strife  which  may  cripple 
both  corporations  and  obstruct  the 
development  of  all  the  country 
through  which  the  lines  are  to  pass, 
they  agree  that  each  shall  open  up 
for  the  public  certain  parts  of  the 
country  through  which  their  lines 
are  authorized  to  be  built;  that 
each  shall  pursue  a  plan,  harme- 
nious  and  consistent  with  its  own 
system,  affording  to  the  public 
means  of  communication  and  travel, 
the  one  north  and  the  other  south 
of  a  certain  line;  that  each  may 
go  on  developing  its  enterprise  and 
providing  for  the  public,  within  cer- 
tain prescribed  territory,  without 
the  constant  necessity  of  anticipat- 
ing or  avoiding  the  effects  of  the 
action  of  the  other.  How  does  this 
course  infringe  a  sound  dictate  of 
public  policy?  It  rather  tends  to 
promote  than  to  defeat  the  opening 
of  new  districts  to  travel  and  com- 
merce. It  does  not  deprive  the  pub- 
lic of  an  advantage,  but  tends  to 
secure  it  by  leaving  each  company 
to  the  work  of  development  in  a 
certain  district,  without  the  neces- 
sity of  confining  itself  to  counter* 
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modity  (or  of  services  of  a  given  kind)  within  a  given  area. 


acting  or  countervailing  the  efforts 
of  one  to  occupy  a  certain  locality 
to 'the  exclusion  of  the  other."  See 
also  as  to  the  Talidity  of  traffic 
agreements  among  competing  rail- 
road corporations,  2  Morawetz  oa 
Corporations  (2d  Ed.),  §§  1130, 
1131;  Cleveland,  Columbus,  Cincin- 
nati, etc,  Ry.  Co.  v.  Closser,  126 
Ind.  348,  360;  26  N.  E.  169,  163;  9 
L.  R.  A.  754,  760;  22  Am.  St  Rep. 
593,  603   (1890). 

The  test  seems  to  have  been  ap- 
plied  in   Trust  Co.  of   Georgia  v. 
State,  109  Ga.  736;  35  S.  E.  323;  48 
L.    R.    A.    520    (1900),   where,    in 
denying  the  application  of  the  at- 
torney-general   for    an    injunction 
against  a  combination  among  street 
railroad  corporations  alleged  to  pro- 
duce   an    illegal    restriction    upon 
competition,  it  was  said    (109  Ga. 
758;    36    S.    E.   330;    48   L.    R.   A. 
529) :     "We  think  the  evidence  ful- 
ly sustains  the  conclusion  that  the 
consolidation    of    these    two    lines 
would  probably  lead  to  granting  the 
public  generally  along  their  routes 
greater  and  less  expensive  facilities 
and  conveniences  of  transportation." 
And   there   was   here   rejected   the 
test    applied    by    the    court    below 
(109  Ga.  760;  35  S.  E.  331;  48  L. 
R.  A.  530),  that  if  the  consolida- 
tion   defeated    competition    at   any 
point  on  any  of  the  lines,  "or  tend- 
ed  to   defeat  such  competition   or 
lessen  it,"  relief  by  injunction  should 
be  granted.    See  also  State  v.  Cen- 
tral of  Georgia  Ry.   Co.,   109   Ga. 
716,  727,  728;  35  S.  E.  37,  40,  41; 
48  L.  R.  A.  351,  355,  356    (1900). 
In    Jones    v.     Clifford's    Executor 
(Fell),  5  Fla.  510,  615    (1854),  a 
combination  among  the  three  pilots 
of  the  harbor  of  Pensacola  for  an 


equal  sharing  in  the  profits  was 
sustained,  as  it  seems,  on  evidence 
that  the  arrangement  had  worked 
well  in  practice. 

In  the  following  decisiona,  where, 
on  the  whole,  the  test  applied  has 
been  that  of  extent,  with  the  re* 
suit  of  condemning  the  restrictions 
under    consideration,   there   Is    ob- 
servable   an    inclination    to   apply 
the  test  of  reasonableness,  though 
under  the  erroneous  impression  that 
the    doctrine    against    restrictions 
upon  competition  is  based  on  that 
against    contracts    in    restraint    of 
trade.    Pacific  Factor  Co.  v.  Adler, 
90  Cal.  110,  117;  27  Pac.  36,  37; 
25  Am.  St.  Rep.  102,  106    ( 1891 ) ; 
Craft  V.  McConoughy,  79  111.  346; 
22  Am.   Rep.    171    (1875);   Morris 
Run  Coal  Co.  v.  Barclay  Ck>al  Co., 
68  Pa.  St.  173,  185;  8  Am.  Rep.  159, 
164  (1871) ;  Texas  Standard  Oil  Co. 
V.  Adoue,  83  Tex.  650;  19  S.  W.  274; 
15  L.  R.  A.  698;  29  Am.  St.  Rep. 
690    (1892);   Milwaukee  Masons  & 
Builders'  Assoc,  v.  Xiezerowski,  95 
Wis.  129;  70  N.  W.  166;  37  L.  R. 
A.  127;  60  Am.  St.  Rep.  97  (1897). 
In    Stewart   v.    Steams   A   Culver 
Lumber  Co.,  48  So.  19,  26   (Supm. 
Ct.  Fla.,  1908),  where  the  restric- 
tion was  in  the  business  of  keeping 
a  general  store  in  a  village  (see  § 
173),    the    test    was    said    to    be 
"whether  the  agreement  in  full  op- 
eration   will    be    injurious   to   the 
public  welfare,"  so  that  it  was  il- 
legal *'if  injurious    in  any  percep- 
tible   degree    to    any    considerable 
portion    of    the    public."    For    in- 
stances   of   statutes   aimed   at   re- 
strictions upon  competition  and  in- 
terpreted   as    including   reasonable 
as  well  as  unreasonable  restrictions, 
see  cc.  XIX,  XX. 
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Particularly,  however,  in  case  of  restriction  upon  competition  in 
business  of  a  public  character/^  there  has  been  manifest  a  strong 
disposition  to  apply  what  we  here  call  the  test  of  reasonablenese. 
The  proper  answer  to  the  further  question  what  constitutes  rea- 
sonableness may  be  that  the  restriction  is  reasonable  and  there- 
fore not  illegal  if  "the  public  is  not  injured"  thereby.''*  Ob- 
viously, however,  so  broad  and  general  a  test  is  incapable  of 
very  dose  application,  each  case  that  arises  being  left  to  "be 
decided  upon  its  own  merits  and  upon  the  particular  circum- 
stances developed."  '*  Unsatisfactory  as  this  test  may  be,  it 
would  seem,  on  the  whole,  preferable  to  the  test  of  extent.  The 
English  decisions,  so  far  as  they  recognize  at  all  the  doctrine 
condemning  restrictions  upon  competition,  seem  to  apply  the  test 
of  reasonableness,  rather  than  that  of  extent'' •     Any  restriction. 


Ti  See  §  132. 

TsSee  §  132.  As  to  test  being 
"whether  or  not  the  public  interests 
have  been  injuriously  affected/'  seo 
under  Ga.  (§207). 

Ts  In  Collins  v.  Locke,  4  App.  Gas. 
674  (1879),  an  agreement  among 
four  individuals  and  firms  carrying 
on  the  business  of  stevedores  in  the 
port  of  Melbourne,  for  parceling  out 
the  stevedoring  business,  and  pre' 
venting  campetiiian,  at  least  among 
themselves,  "and  it  may  be  to  keep 
up  the  price,"  was  held  not  un- 
lawful as  in  restraint  of  trade,  {/ 
carried  into  effect  by  proper  meane. 
The  question  then  was  as  to  the 
means.  However,  the  test  of  rea- 
sonableness or  "propriety"  was  not 
applied  to  the  restriction  itself,  the 
validity  of  which  seems  assumed, 
but  to  the  means,  the  validity  of 
which  was  determined  by  the  rules 
applicable  to  contracts  in  restraint 
of  trade.  The  decision  strikingly 
shows  how  little  foothold  what  we 
must  regard  as  the  American  doc- 
trine condemning  restrictions  upon 
competition  arising  from  the  acts  of 


mere  individuals,  has  obtained  in 
England.  It  was  pointed  out  in  U. 
S.  V.  Addyston  Pipe  &  Steel  Co.,  85 
Fed.  271,  286;  29  C.  C.  A.  141, 154; 
46  L.  R.  A.  122,  132  (6th  C, 
1898),  that  it  is  at  variance  with 
many  decisions  in  this  country.  In 
Hoffman  v.  Brooks,  23  Am.  Law 
Reg.  (N.  S.)  648  (Super.  Ct  Cin., 
1884),  however,  the  court,  while  ap- 
plying the  test  as  one  common  to 
contracts  in  restraint  of  trade,  and 
restrictions  upon  competition,  care- 
fully distinguished  between  the  two, 
thus  avoiaing  the  error  above  in- 
dicated. Here  it  was  said:  "In 
the  first  class  of  cases  the  interests 
of  the  public  and  those  of  the  party 
are,  to  a  great  extent,  the  same. 
Both  forbid  any  restriction  of  his 
earning  power  without  an  equiva- 
lent, and  this  is  the  reason  why 
only  a  partial  restriction  is  per- 
mitted, and  that  only  for  a  valuable 
consideration.  In  the  second  class 
of  cases,  the  immediate  interests  of 
the  public  and  those  of  the  con- 
tracting parties,  are  in  conflict.  The 
former  desire  lower,  the  latter  high* 
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legal  according  to  the  test  of  eictent,  would  probably  be  held 
legal  according  to  the  test  of  reasonableness.  But  the  applica- 
tion of  the  test  of  reasonableness  has  resulted  in  holding  legal 
many  restrictions  that  would  have  been  held  illegal  under  the 
test  of  extent  It  does  not  seem  necessaiy  to  refer  for  such  test 
to  the  doctrine  against  contracts  in  restraint  of  trade,  though  it 
may  be  that  a  useful  analogy  is  furnished  by  the  circumstance 
of  the  application  of  such  test  to  that  doctrine. 

§  134.  Agreements  in  restriction  upon  oompetition. — ^A  re- 
striction upon  competition  is  commonly,  but  not  necessarily,  the 
result  of  an  agreement  between  two  or  more  persons.  We  say, 
not  necessarily,  because  it  is  obvious  that  there  is  in  the  nature 
of  things  no  reason  why  a  restriction  upon  competition,  amount- 
ing even  to  an  absolute  monopoly,  should  not  result  from  the 
efforts  of  a  single  individual.''^  The  precise  legal  status  of  an 
individual  in  this  situation  has  not  been  clearly  defined,  save 
so  far  as  it  may  be  inferred  from  the  doctrines  declared  with 
reference  to  corporations,  the  legal  status  of  which  we  shall 
consider  hereafter.  But  if  the  restriction  results  from  the 
joint  efforts  of  two  or  more  individuals,  it  seems  a  necessary 
conclusion  that  it  also  results  from  some  agreement  between 


er,  prices.  Any  prevention  of  com- 
petition injures  the  public  in  this 
regard.  But  when  competition  be- 
comes so  great  that  those  engaged 
in  a  business  cannot  carry  it  on 
without  loss,  the  public  becomes 
exposed  to  the  same  danger  as  in 
the  first  class.  The  law,  therefore, 
applies  an  analogous  rule.  Those 
engaged  in  any  trade  or  business 
may,  to  such  limited  extent  as  may 
be  fairly  necessaiy  to  protect  their 
interests,  enter  into  agreements 
which  will  result  in  diminishing 
oompetition  and  so  increasing  prices. 
Just  the  extent  to  which  this  may 
be  done,  courts  have  been  careful 
not  to  define,  just  as  they  have  re- 
fused to  set  monuments  along  the 


line  between  fairness  and  fraud." 
74  See,  however,  Ontario  Salt  Go. 
Y.  Merchants'  Salt  Co.,  IS  Grant 
(Ontario),  640  (1871),  where,  as- 
suming the  legality  of  the  doc- 
trine condemning  the  enhancing  of 
prices,  it  was  held  that  it  did  not 
apply  to  an  agreement  among  manu- 
facturers. The  court  said  (p.  644) : 
'*The  article  was  not  to  be  pur- 
chased in  the  market,  but  was  ac- 
tually to  be  produced  by  the  parties 
themselves,  and  this  product  they 
could  not  be  compelled  to  part  with, 
except  on  their  own  terms."  The 
so-called  anti-trust  acts  are  not, 
however,  ordinarily  directed  against 
acts  resulting  from  the  efforts  of  a 
single  individual. 
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them,  express  or  implied.  At  any  rate,  we  shall  for  the  present 
confine  our  attention  to  restrictions  upon  competition  resulting 
from  agreement.  An  agreement  resulting  in  such  a  restriction 
seems  governed  by  the  rules  Applicable  to  agreements  generally, 
as  to  form  and  construction.  '^     Thus  it  '^ay  be  a  verbal  agree- 


T5Xhu0»  the  agreement  held  ille- 
gal as  in  restriction  upon  eompe> 
tition  was  in  form  a  lease,  in  Field 
Cordage  Co.  v.  National  Cordage 
Co.,  6  Ohio  Cir.  Ct.  615  (1802); 
Clancey  y.  Onondaga  Salt  Manui. 
Co.,  62  Barb.  (N.  Y.)  305  (1862); 
Anderson  v.  Shawnee  Compress  Co., 
17  OkU.  231;  87  Pac.  315;  16  L. 
R.  A.  N.  S.  846  (1006) ;  a  covenant 
in  a  deed  against  the  sale  of 
liquor,  in  Chippewa  Lumber  Co.  y. 
Tremper,  75  Mich.  36;  42  N.  W. 
532;  4  L.  R.  A.  373;  13  Am.  St. 
Rep.  420  (1880) ;  Burdell  y.  Grandi, 
152  Cal.  376;  02  Pac.  1022;  14  L. 
R.  A.  N.  S.  000  (1007).  So  the 
agreement  consisted  of  a  by-law  (or 
by-laws)  or  a  rule  (or  rules)  of  an 
association,  in  Sayre  y.  Louisyille 
Union  Beney.  Assoc.,  1  Duvall  (Ky.), 
143;  85  Am.  Dec.  613  (1863) ;  More 
y.  Bennett,  140  111.  60;  20  N.  £. 
888;  15  L.  R.  A.  361;  33  Am.  St. 
Rep.  216  (1892) ;  Urmston  y.  White- 
legg,  63  L.  T.  R.  K.  S.  455  (1800) ; 
Milwaukee  Masons  A  Builders'  As- 
soc, y.  Niezerowski,  05  Wis.  120; 
70  N.  W.  166;  37  L.  R.  A.  127;  60 
Am.  St.  Rep.  07  (1807) ;  Bailey  v. 
Master  Plumbers,  103  Tenn.  00;  52 
N.  W.  853;  46  L.  R.  A.  561  (1800). 
See  People  ex  rel.  y.  N.  Y.  Board  of 
Underwriters,  54  How.  Pr.  (N.  Y.) 
240  (Supm.  Ct.,  Sp.  T.,  1876).  So 
of  articles  of  yoluntary  association. 
Central  Ohio  Salt  Co.  y.  Guthrie, 
35  Ohio  St.  666  ( 1880) .  So  of  regu- 
lations of  "exchange''  composed  of 
dealers.  People  y.  Sheldon,  130  X. 
Y.  251;  34  N.  E.  785;  23  L.  R.  A. 


221;  36  Am.  St  Rep.  600  (1803) ; 
Drake  y.  Siebold«  81  Hun,  178;  30 
N.  Y.  Suppl.  607  (1804).  So  of 
the  constitution  and  by-laws  of  an 
association  of  dealers.  U.  S.  y. 
Goal  Dealers'  Assoc.,  85  Fed.  252 
(C.  C.  Cal.,  1808).  For  an  ap- 
plication of  the  rule  allowing  a 
resort  to  the  surrounding  circum- 
stances, for  the  purpose  of  con- 
struing an  agreement  in  writing, 
see  People  y.  North  Riyer  Sugar  Re- 
fining Co.,  54  Hun,  354,  377;  7  N. 
Y.  Suppl.  406,  410;  5  L.  R.  A.  386, 
380  (1880).  In  U.  S.  y.  Hopkins, 
82  Fed.  520  (C.  C.  Kan.,  1807), 
the  monopoly  condemned  resulted 
mainly  from  the  enforcement  of  a 
"rule  of  an  exchange"  composed  oi 
persons  engaged  in  the  liye-stock 
commission  business.  Such  rule  pro- 
hibited any  member  from  dealing 
with  any  person  yiolating  any  of 
the  rules  or  regulations  of  the  ex- 
change, or  an  expelled  or  suspended 
member,  after  notice  of  such  sus- 
pension had  been  issued  by  the  sec- 
retary or  board  of  directors.  The 
court,  in  determining  the  question 
of  the  existence  of  an  illegal  mo- 
nopoly, considered  not  only  ''what 
appeared  upon  the  face  of  its  (the 
exchange's)  preamble,  rules  and  by- 
laws," but  "  the  entire  situation  and 
the  practical  working  and  results  of 
the  defendants'  methods  of  doing 
business."  It  appeared  that  the  en- 
forcement of  such  rule  operated  ai 
a  "boycott,"  to  driye  out  of  busi- 
ness all  independent  dealers.  In  De- 
troit Salt  Co.  y.  National  Salt  Co., 
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ment  or  imderBtanding  or  a  scheme  not  embodied  in  writing, 
but  evidenced  hj  the  action  of  the  partieB."  ^^     So  far  as  the  na- 


134  Mich.  103,  120;  96  N.  W.  1,  7 
(1903),  in  a  proceeding  to  enforce 
a  written  contract  concededly  not 
illegal  on  its  face,  it  was  held 
"proper  to  show  the  circumstances 
attending  the  making  of  the  con- 
tract^ the  object  and  purpose  in  view 
and  the  construction  placed  upon  it 
by  the  parties  as  evidenced  by  their 
dealings  under  it."  In  Field  Cord- 
age Co.  y.  National  Cordage  Co.,  6 
Ohio  Cir.  Ct  615  (1892),  similar 
agreements  with  others  engaged  in 
the  same  business,  were  considered. 
Compare  Hartz  y.  Eddy,  140  Mich. 
470;  103  N.  W.  852  (1905).  See 
also  as  to  reading  different  instru- 
ments together,  Judd  v.  Harrington, 
139  N.  T.  106;  34  N.  E.  790  (1893). 

As  to  the  relative  functions  of 
court  and  jury  in  determining  the 
legality  of  an  agreement,  see  Cohen 
y.  Berlin  k  Jones  Envelope  Co.,  166 
N.  T.  292;  69  N.  E.  906  (1901), 
holding  it  error  to  leave  it  to  the 
jury  whether  the  agreement  in  suit 
"was  entered  into  by  the  parties 
to  it  in  good  faith  and  without  any 
intention  to  prevent  competition  or 
duly  enhance  or  maintain  the  price 
of"  the  article  in  question. 

In  Detroit  Salt  Co.  v.  National 
Salt  Co.,  supra,  while  conceded  that 
"when  there  is  dispute  and  uncer- 
tainty as  to  the  object,  purpose,  in- 
tent and  knowledge  of  the  parties 
to  a  contract  not  illegal  upon  its 
face,  the  question  must  go  to  the 
jury,"  held  that  it  is  otherwise 
''where  all  of  the  evidence  is  con- 
sistent only  with  an  unlawful  ob- 
ject and  purpose  on  the  part  of  all 
parties  to  the  transaction."  That 
a  contract  in  restriction  upon  com- 
petition is  to  be  strictly  construed 


as  against  a  party  complaining  of 
violation,  see  Wiggins  Ferry  Co.  v. 
Ohio  k  Mississippi  Ry.  Co.,  72  HL 
360  (1874).  In  Standard  Oil  Co. 
y.  Soofield,  16  Abb.  N.  0.  (N.  T.) 
372  (Supm.  Ct.,  Sp.  T.,  1885),  the 
rule  that  all  reasonable  intendments 
are  to  be  indulged  in,  in  support  of 
a  pleading  demurred  to,  was  ap- 
plied, sustaining  the  complaint  in 
an  action  based  on  a  contract  claim- 
ed to  be  illegal  as  "in  restraint  of 
trade,"  i.  e.,  as  creating  an  unlaw- 
ful restriction  upon  competition. 

7s  Harding  v.  American  Glucose 
Co.,  182  111.  551,  617;  55  N.  E. 
577,  699;  64  L.  R.  A.  738,  764;  74 
Am.  St.  Rep.  189  (1899).  See  also 
Pocahontas  Coke  Co.  v.  Powhatan 
Coal  k  Coke  Co.,  60  W.  Va.  508, 
620;  56  S.  E.  264,  269;  10  L.  R.  A. 
N.  S.  268,  280;  116  Am.  St.  Rep. 
901    (1907). 

Harding  y.  American  Glucose  Co. 
was  the  case  of  each  of  several  cor- 
porations conveying  its  property  to 
a  new  corporation  organized  to  con* 
duct  the  same  kind  of  business; 
this  being  done  "with  the  knowl- 
edge and  imderstanding  that  each 
of  five  other  competing  corporations 
was  making  the  same  kind  of  con- 
tract, and  executing  the  same  kind 
of  conveyance  in  respect  to  their 
own  respective  properties,  all  to  be 
consummated  and  delivered  at  the 
same  time  and  under  the  direction 
and  management  of  agents  and  pro- 
moters employed  by  all  the  corpo- 
rations." See  also  Chicago,  Wil- 
mington, etc.,  CJoal  Co.  y.  People, 
214  111.  421,  453;  73  N.  E.  770,  780 
(1905)  ;  State  v.  Virginia-Carolina 
Chemical  Co.,  71  S.  C.  544;  61  S. 
E.  455  (1905). 
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ture  of  things  is  concerned,  there  might  be  an  infinite  variety  in 
such  agreementSi  as  to  form.  Nevertheless,  the  conditions  of 
business  have  in  practice  reduced  such  agreements  to  a  few 
generally  recognized  forms,  prominently  what  are  known  as 
"pools"  and  "trusts."  " 

§  135.    Agreement  in  restziotion  upon  competition,  whether 

neoeitarily  illegal.— It  has  already  been  seen  that  a  restriction 
upon  competition  is  not  necessarily  illegal,^^  also  that  the  ex- 
istence of  the  element  of  combination  in  no  way  necessarily  in- 
volves the  existence  of  an  illegal  restriction  upon  competition.^^ 
It  follows  that  there  is  nothing  necessarily  illegal  in  a  mere 
agreement  in  restriction  upon  competition,  whatever  be  its  form. 
§  136.  Trusts^— In  its  original  signification  the  term  "trust" 
simply  involves  the  idea  of  one  person  holding  property,  not  for 
his  own  benefit,  but  for  that  of  another,  called  the  beneficiary. 
But  the  special  application  of  such  term,  now  to  be  considered, 
is  based  on  what  was  for  a  time  a  practice  of  parties  to  an  agree- 
ment in  restriction  upon  competition  (commonly,  but  not  neces- 
sarily, corporations  or  stockholders  therein)  surrendering  the 
direct  control  of  the  management  of  the  business  covered  by  the 
agreement,  to  a  central  board  of  "trustees,"  *®  the  interest  of 


TTAs  to  restrictions  resulting 
from  acts  of  corporations,  see  c. 
XV. 

T8  See  §  118. 

T»  See  §  129. 

•0  See  Cook  on  Stock,  Stockhold- 
ers, etc.,  §  503a,  quoted  and  applied 
in  State  ex  rel.  v.  Standard  Oil  Co., 
49  Ohio  St.  137,  185;  30  N.  E.  279, 
290;  15  L.  R.  A.  145,  159;  34  Am. 
St.  Rep.  541,  553  (1892) ;  also  arti- 
cles in  3  Pol.  Sci.  Quart.  592,  611 
(1888)  by  T.  W.  Dwight,  with  a 
discussion  of  the  ''Sugar  Trust" 
deed;  27  Am.  Law  Rev.  708  (1893) 
by  U.  M.  Rose;  7  Harv.  Law  Rev. 
157  (1893)  by  S.  C.  T.  Dodd;  16 
Id.  79  (1902-3)  by  R.  L.  Ray- 
mond; 3  Va.  Law  Reg.  163,  164 
(1897-8)    by  W.  L.  Royall.    In   1 


Hanr.  Law  Rer.  133  (1887),  F.  J. 
Stimson  defines  a  trust  as  "a  oombi* 
nation  of  property,  real  or  personal, 
with  powers  of  management  or  ab- 
solute disposal,  or  of  stock  in  cor- 
porations, in  the  hands  of  a  few 
persons,"  and  says  that  "the  origin 
of  the  word  'trust'  seems  to  have 
been  the  well-known  Standard  Oil 
monopoly."  Ihe  so-called  "trust" 
agreements  were  all  essentially  sim- 
ilar in  form.  The  following,  under 
consideration  and  thus  described  in 
Bishop  V.  American  Preservers'  Co., 
157  111.  284,  311;  41  N.  E.  765, 
774;  48  Am.  St.  Rep.  317  (1895), 
is  here  presented  by  way  of  illus- 
tration: "The  agreement  recites 
that  it  is  designed  by  its  signers  to 
form  a  trust  for  the  purpose  of  sa- 
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Buch  parties  being  commonly  represented  by  'Hruat  certificates" 


curing  oo-operation  in  the  business 
of    manufacturing    preserves,    etc., 
and  of  selling  and  dealing  in  the 
same  in  home  and  foreign  markets." 
There  were  nine  trustees,  six  desig- 
nated by  name  and  authorized  to 
elect  three  others.    ''Such  trustees 
are  empowered  to  organize  oorpo^ 
rations  with  all  or  any  of  the  pow- 
ers specified  in  the  purposes  of  the 
agreement;  and  the  stock  of  such 
corporations  is  to  be  issued  to  or 
purchased    by    said    trusts.    For 
this  stock  the  trustees  are  to  issue 
certificates  of  trust.    The  agreement 
is  to  go  into  efiTect  within  sixty  days 
from   the   time   those   holding   the 
majority  of  the  stock  in  seven  speci- 
fied corporations^  formed  or  to  be 
formed,  shall  transfer  the  same  to 
the   trustees.    Each   signer   of   the 
agreement    agrees    to    assign    and 
transfer  to  said  trustees  absolutely, 
all  the  shares  which  he  may  own  in 
said  corporations  formed  or  to  be 
formed,  and  is  to  receive  therefor, 
not   money,    but   trust   certificates, 
equal  to  the  appraised  amount  of 
the  earning  capacity  of  his  8tx)ck, 
as   fixed   by  the  trustees   and   the 
stockholder.    The  trustees   are  au- 
thorized to  purchase  in  the  same 
way,  by  the  issue  of  trust  certifi- 
cates, othcnr  stocks  of  the  same  com- 
panies, and  also  the  property  and 
business  of  any  firm  or  individual 
engaged  in  the  business  of  manu- 
facturing    and     dealing     in     said 
products.    The  trustees  are  to  exer- 
cise  supervision  over  the  corpora- 
tions whose  stocks  are  transferred 
to    them,    and    are    empowered    to 
elect  themselves  directors  and  offi- 
cers in  such  corporations,  and  pro- 
cure such  management  of  the  same 
as  will  be  conducive  to  the  inter- 


ests of  the  holders  of  the  trust  cer- 
tificates. These  trust  certificates  are 
divided  into  shares  of  the  par  value 
of  $100  each  and  are  prepared  by 
the  trustees.    They  provide  that  the 
holders  thereof  shall  be  bound  by 
the  terms  of  the  trust  agreement, 
and  of  the  by-laws  passed  in  pursu- 
ance thereof,  and  are  intended  to 
show  the  interest  of  each  beneficiary 
in  the  trust.    The  trustees  hold  the 
stocks  transferred  to  them,  in  trust 
for  the  holders  of  the  certificates, 
and   are   to   receive  and   hold   the 
dividends    or    interest    upon    said 
stocks,   and   are   to   distribute  the 
same  by  declaring  dividends   upon 
the     certificates.    The     stocks     so 
transferred  to  the  trustees  are  to 
be  held  by  them  for  the  benefit  of 
all  the  owners  of  the  trust  certifi- 
cates.   The  trust  is  to  continue  for 
twenty-five    years,    subject    to    the 
right  of  seventy-five  per  cent,  of  the 
holders  of  the  certificates  to  termi- 
nate it  after  the  expiration  of  one 
year,    and    of    sixty-five    and   two- 
thirds  per  cent,  of  such  holders  to 
terminate    it    at   the   end    of   five 
years;  and  the  trustees  cannot  sell 
or  surrender  any  of  the  stocks  held 
by  them,  during  the  continuance  of 
the  trust,  without  the  consent  of  a 
majority  in  number  and  value  of 
the    holders    of   the   trust    certifi- 
cates."   See  also  descriptions  of  the 
agreements   under  consideration  in 
Distilling  ft  Cattle  Feeding  Co.  v. 
People,  156  m.  448;  41  N.  E.  188; 
47  Am.  St.  Rep.  200   (1896);  Na- 
tional Lead  Co.  v.  Grote  Paint  Store 
Co.,  80  Mo.  App.  247,  266   (1899) ; 
People  y.  North  River  Sugar   Re- 
fining Co.,  121  N.  T.  582 ;  24  N.  E. 
834;    9  L.  R.  A.  33;    18   Am.  St 
Rep.  843   (1890);  State  ex  reL  y. 
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received  in  lieu  of  stock  in  the  corporations.^^  Trusts  in  this 
form,  however,  have  come  to  be  mainly  of  historic  interest 
merely,  for  the  legal  difficulties  experienced  in  their  organiza- 
tion and  conduct  have  led  to  their  disuse,  and  combined  action 
to  restrict  competition  is  now  commonly  through  the  medium  of 
corporate  organization.  But  the  term  '^trust"  continues  in  com- 
mon use,  being  applied  without  much  discrimination  to  any 
business  conducted  on  a  large  scale,  particularly  if  conducted  by 
a  corporation.^^  Thus  it  is  defined  as  '^a  contract,  combination, 
confederation,  or  understanding,  express  or  implied,  between  two 
or  more  persons,  to  control  the  price  of  a  commodity  or  service 
for  the  benefit  of  the  parties  thereto,  and  to  the  injury  of  the 


Standard  Oil  Co.,  49  Ohio  St.  137; 
30  N.  £.  279;  16  L.  R.  A.  14o;  34 
Am.  St.  Rep.  641  (1892) ;  Gould  v. 
Head,  38  Fed.  886  (C.  C.  Colo., 
1889);  Same  v.  Same,  41  Id.  240 
(C.  C.  Colo.,  1890) ;  and  see  Spell- 
ing on  Trusts  and  Monopolies,  c. 
12.  What  are  known  as  "car 
trusts"  resemble  in  name  only  the 
trusts  now  under  consideration. 
See,  generally,  Ray  on  Contractuar 
Limitations,  p.  248.  There  are  in 
some  instances  statutory  prohibi- 
tions especially  directed  against  this 
now  disused  form  of  organization. 
See  under  the  anti-trust  acts,  c 
XX. 

81  In  State  v.  American  Cotton 
Oil  Trust,  40  La.  Ann.  8;  3  So. 
409  (1888),  an  injunction  was  re- 
fused against  dealing  in  the  shares 
of  the  American  Cotton  Oil  Trust, 
the  court  saying:  ''If  these  certifi- 
cates have  been  taken  as  the  price 
or  in  exchange  for  $10,000,000  of 
property  transferred  to  the  trust, 
then,  whatever  be  their  validity  and 
effect  as  shares  of  stock,  whether 
or  not  they  confer  on  the  holders 
the   privUeges   of   corporate   stock- 


holders, and  whether  or  not  they 
confer  any  right  to  participate  in 
the  carrying  on  of  any  illegal  busi- 
ness, yet  they  undoubtedly  do  rep- 
resent an  interest  in  the  property 
referred  to,  and  as  such  have  a  legal 
and  real  value,  and  we  cannot  un- 
derstand how  such  property  rights 
can  be  placed  hora  de  commeree  by 
an  injunction.''  See  also,  as  to  the 
rights  of  a  transferee  of  a  Standard 
Oil  Trust  certificate.  Rice  v.  Rocke- 
feller, 134  N.  Y.  174;  31  N.  E.  907; 
17  L.  R.  A.  237;  30  Am.  St.  Rep. 
658   (1892). 

82  In  Harding  v.  American  Glu- 
cose Co.,  182  111.  651,  615;  55  N. 
E.  577,  598;  64  L.  R.  A.  738,  763; 
74  Am.  St.  Rep.  189  (1899),  it  was 
said:  "It  makes  no  difference 
whether  the  combination  is  effected 
through  the  instrumentality  of  trus- 
tees and  trust  certificates  or  whether 
it  is  effected  by  creating  a  new  cor- 
poration and  conveying  to  it  all 
the  property  of  the  competing  cor- 
porations." See  generally,  as  to  re- 
strictions upon  competition,  as  re- 
sulting from  acts  of  corporations,  a 
XV. 
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public,  and  which  tends  to  create  a  monopoly.^*  So  as  ^'anj 
form  of  combination  between  corporations,  or  corporations  and 
natural  persons,  for  the  purpose  of  regulating  production  and  re- 
pressing competition  by  means  of  the  power  thus  centralized/'  ^^ 
There  may  be  a  tendency  to  limit  the  application  of  the  term 
to  so-called  ^'industrial,"  as  distinguished  from  railroad  or  other 
corporations  of  a  public  character,  restrictions  resulting  from 
agreements  among  corporations  of  the  latter  class  being  desig- 
nated as  pools. ^'  This  distinction  is  not,  however,  very  rigidly 
applied. 

§  137.  Pools.— Reference  has  just  been  made  to  what  may 
be  a  tendency  to  designate  as  pools  rather  than  trusts,  restric- 
tions resulting  from  agreements  in  restriction  upon  competition 
among  railroad  or  other  corporations  of  a  public  character,  as 
distinguished  from  so-called  industrial  corporations.^^     The  dis- 


ss State  ex  inf.  Crow  y.  Firemen's 
Fund  Ins.  Co.,  152  Mo.  1,  43;  52 
&  W.  595,  607;  45  L.  R.  A.  363, 
376  (1899).  See  Pocahontas  Coke 
Co.  Y.  Powhatan  Coal  &  Coke  Co., 
60  W.  Va.  508,  520;  56  S.  £.  264, 
269;  10  L.  R.  A.  N.  S.  268,  280; 
116  Am.  St  Rep.  901  (1907). 

s«  MacGinniss  y.  Boston,  etc..  Con- 
solidated Copper  &  Mining  Ca,  29 
Mont.  428,  454;  75  Pae.  89,  95 
( 1904) .  In  People  ez  rel.  y.  Amer- 
ican Tobacco  Co.,  2  Chicago  L.  J. 
Weekly,  249  (Cook  Co.  Cir.  Ct, 
1897?) ,  a  ''commercial  trust"  was 
defined  as  "a  combination  of  per- 
sons, copartnerships  or  corporations 
engaged  in  similar  industries,  for 
the  purpose  of  uniting  their  respec- 
tiYC  Interests  under  one  gOYeming 
body,  iuYcsted  with  the  power  to 
limit  the  production,  dictate  the 
sales,  and  regulate  the  prices  of  the 
articles  produced  by  its  agents  and 
members,  thereby  tending  to  destroy 
competition."  See  also  Chicago, 
Wilmington,  etc..  Coal  Co.  y.  Peo- 
ple, 114  111.  App.  75,  112    (1904). 


The  illegality  of  so-called  "Yoting 
trusts"  is  ordinarily  based  on  a 
different  ground  from  those  consid- 
ered in  this  treatise.  As  to  such, 
see  Cook  on  Corporations,  6th  ed., 
§  622. 

M  It  is  said  in  Spelling  on  Trusts 
and  Monopolies,  §  109,  that  "the  lat- 
ter-day 'trust'  is  but  an  adaptation 
of  the  railroad  pool  to  manufactur* 
ing  and  trading  corporations."  As 
to  pooU,  see  §  137. 

■oin  American  Biscuit  4  Manuf. 
Co.  Y.  Klotz,  44  Fed.  721  (C.  C. 
La.,  1891),  "pooling"  was  defined 
as  *'an  aggregation  of  property  or 
capital  belonging  to  different  per- 
sons, with  a  Yiew  to  common  lia- 
bilities and  profits,"  and  it  was  said 
that  the  expression  in  the  Federal 
anti-trust  act,  "combination  in  the 
form  of  trust,"  ''would  seem  to 
point  to  just  what  in  popular  lan- 
guage is  meant  by  pooling."  Com- 
pare Chicago,  Wilmington,  etc.,  Coal 
Co.  Y.  People,  114  111.  App.  75,  112 
(1904).  By  §  5  of  the  Interstate 
Commerce  Act  of   1887,  it  is  for- 
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tinction  bet\7een  a  pool  and  a  trust  is  one  of  form  rather  than  of 
substance,  though  it  may  be  that  the  term  pool  as  ordinarily 
used  has  special  reference  to  the  element  of  distribution  of 
profits.  Apart  from  the  element  of  illegality,  there  seems  to  be 
no  difference  in  kind  between  a  pool  and  an  ordinary  partnership. 
§  138.  Agreements  for  future  dellTery^— There  is  no  neces- 
sary connection  between  the  question  of  the  legality  of  agree- 
ments for  future  delivery,  and  that  of  the  legality  of  restrictions 
upon  competition.     But  agreements  for  future  delivery  being,  as 


bidden  to  "any  common  carrier  sub- 
ject to  the  proviaions  of  this  act, 
to  enter  into  any  contract,  agree- 
ment or  combination  with  any  other 
common  carrier  or  carriers,  for  the 
pooling  of  freights  of  different  and 
competing  railroads,  or  to  ^vide 
between  them  the  aggregate  or  net 
proceeds  of  the  earnings  of  such 
railroads,  or  any  portion  thereof." 
See  as  to  pooling  contracts  at  com- 
mon law  and  under  this  provision, 
U.  S.  V.  Trans-Missouri  Freight  As- 
soc., 58  Fed.  58;  7  C.  C.  A.  15;  24 
L.  R.  A.  73  (8th  C,  1893);  Re 
Pooling  Freights,  115  Fed.  588  (D. 
C.  Tenn,y  1902).  In  Interstate  Com- 
merce Commission  y.  Southern  Pa- 
cific Co.,  132  Fed.  829,  846  (C.  G. 
CaL,  1904),  ''any  contract,  agree- 
ment or  combination  between  differ- 
ent and  competing  railroads,  where- 
by the  volume  or  quantity  of 
freights  each  or  any  shall  receive 
for  transportation,  is  to  be  deter- 
mined by  or  through  any  conven- 
tional means  or  agency  which  was 
intended  to  and  does  suppress  com- 
petition, either  in  rate  or  service 
or  competition  directly  addressed  to 
shippers"  was  held  to  be  "a  traffic 
pool,"  within  the  meaning  of  §  5. 
But  see  reversal  in  Southern  Pacific 
Co.  V.  Interstate  Commerce  Com- 
mission, 200  U.  S.  536,  557;  26 
Supm.    330,    336;    50    L.   Ed.    585 


(1906).  In  Tift  y.  Southern  Ry. 
Co.,  138  Fed.  753,  761  (C.  C.  Qa., 
1905),  where  relief  was  allowed  un- 
der §  5  against  excessive  rates  re- 
sulting from  concert  of  action  among 
railroad  carriers,  it  was  said: 
"Pooling  may  be  as  well  effected 
by  a  concert  in  fixing  in  advance 
the  rates  which  in  Uie  aggregate 
would  accumulate  the  earnings  of 
naturally  competing  lines,  as  by 
depositing  all  of  such  earnings  to 
a  common  account  and  distributing 
them  afterwards."  A  pooling  agree- 
ment among  such  carriers,  entered 
into  prior  to  such  act,  was  con- 
demned in  Chicago,  Milwaukee  & 
St.  Paul  Ry.  Co.  v.  Wabash,  St. 
Louis  k  Pacific  Ry.  Co.,  61  Fed. 
993;  9  C.  C.  A.  650  (8th  C,  1894). 
The  court  said:  "The  contract  re- 
moved every  incentive  to  the  com- 
panies to  afford  the  public  proper 
facilities,  and  to  carry  at  reason- 
able rates;  for,  under  its  provisions, 
a  company  is  entitled  to  its  full  per- 
centage of  gross  earnings,  even 
though  it  does  not  carry  a  pound 
of  freight.  The  necessary  and  in- 
evitable result  of  such  a  contract 
is  to  foster  and  create  poorer  serv- 
ice and  higher  rates."  See  note  on 
"Syndicates  and  Pools"  in  16  Abb. 
N.  C.  380;  article  in  16  Harv.  Law 
Rey.  79  (1902-3)  by  R.  L.  Ray- 
mond. 
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will  preeentlj  be  seen,  so  closely  incident  to  comers,^^  it  becomes 
desirable,  for  the  purpose  of  clearness  of  comprehension  at 
least,  to  consider  the  question  of  their  legality.  What  appears 
to  be  the  generally  accepted  doctrine  has  been  thus  stated: 
^^A  contract  for  the  sale  of  goods  to  be  delivered  at  a  future  day 
is  valid,  even  though  the  seller  has  not  got  the  goods,  nor  any 
other  means  of  getting  them  than  to  go  into  the  market  and  buy 
them;^^  but  such  a  contract  is  only  valid  when  the  parties 
really  intend  and  agree  that  the  goods  are  to  be  delivered  by  the 
seller  and  the  price  to  be  paid  by  the  buyer ;  and  if  under  guise 
of  such  a  contract  the  real  intent  be  merely  to  speculate  in  the 
rise  or  fall  of  prices,  and  the  goods  are  not  to  be  delivered,  but 
one  party  is  to  pay  to  the  other  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  goods  at  the  date  fixed 
for  executing  the  contract,  then  the  whole  transaction  consti- 
tutes nothing  more  than  a  wager  and  is  null  and  void/'  ®*  To 
make  such  agreement  illegal  it  must  appear  that  not  merely  one, 
but  both  parties,  did  not  contemplate  a  delivery,  but  merely  a 
settlement  of  differences.®^  Agreements  for  future  delivery 
have  taken  a  great  variety  of  forms,  such  as  what  are  commonly 
known  as  "options,"  "puts,"  "calls,"  etc.*^^  The  question  of  the 
legality  of  such  an  agreement  is  ordinarily  one  of  fact  depend- 
ing on  the  circumstances  of  the  case.®^  Of  course,  in  case  of 
the  price  contracted  for  being  the  lower,  the  damages  are  payable 
by  the  party  contracting  to  sell,  and  in  case  of  it  being  the 
higher,  by  the  party  contracting  to  buy. 

§  139.     Comers. — ^A  comer  is  simply  a  specific  form  of  an 
agreement  in  restriction  upon  competition.     The  parties  to 

8T  See  §  139.  many  SUtes  sUtutea  have  been  ^n- 

88  See  Dewey  on  Contnicts  for  Fu«  acted  in  prohibition  of  such  agree- 

ture  Delivery,  p.  26;  14  Am.  k  Eng.  ments. 

Enc.  of  Law,  2d  ed.,  p.  607.  •<>  See  Dewey  on  Contracts  for  Fu- 

88  Irwin  V.  Williar,  110  U.  S.  499,  ture  Delivery,  p.  60;  14  Am.  4  Eng. 

508;  4  Supm.  160,  165;  28  L.  Ed.  Enc  of  Law,  2d  ed.,  p.  611. 

226    (1884).    For  numerous   illus-  8i  See  Dewey  on  Contracts  for  Fu- 

trations  of  such  agreements  held  il-  ture  Delivery,  p.  27 ;  14  Am.  ft  Eng. 

legal,  see  Dewey  on  Contracts  for  Enc.  of  Law,  2d  ed.,  p.  605. 

Future  Delivery;    14  Am.  k  Eng.  88  6ee  decisions,  supra. 

Enc.   of  Law  2d   ed.,  p.   610.    In 
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such  an  agreement,  which  is  commonly  on  an  extensive  sale^ 
instead  of  relying  on  the  normal  demand  for  the  commodity  in 
question,  endeavor  to  create  an  artificial  demand  by  means  of 
entering  into  agreements  for  future  delivery  to  themselves. 
Their  success  depends  on  those  that  have  agreed  to  deliver  to 
them  becoming  unable  to  procure  the  conmiodity  for  that  pur- 
l  pose,  by  reason  of  the  supply  thereof  being  under  the  control  of 
the  very  persons  to  whom  they  have  contracted  to  deliver.®* 
Such  inability  to  deliver  makes  them  liable  for  damages.  It 
would  seem  clear  on  principle  that  the  legality  of  a  comer  is  to 
be  determined  by  the  tests  already  stated,  though  many  deci- 
sions have  proceeded  on  the  assumption  that,  for  the  purpose  of 
such  determination  the  question  of  the  legality  of  the  agree- 
ments for  future  delivery  is  material.  As  has  been  said  with 
reference  to  the  distinction  between  a  pool  and  a  trust,  the 


•8  The  transactions  condemned  as 
"cornering,"  in  Samuels  v.  Oliver, 
130  111.  73;  22  N.  E.  499  (1889), 
consisted  of  buying  all  the  market 
supply  of  an  article  of  staple  neces- 
sity, and  entering  into  contracts  for 
the  delivery  of  a  larger  amount 
than  could,  in  the  state  of  the  mar- 
ket supply,  be  delivered.  Here  it 
was  testified  by  the  president  of 
the  Chicago  Merchants'  Exchange 
(130  111.  84;  22  N.  E.  602) :  ''By 
'cornering  the  market,'  I  mean  when 
parties  have  contracts  on  hand  for 
a  greater  amount  than  the  sellers 
have  cash  grain  to  deliver."  In 
Wright  V.  Cudahy,  168  111.  86;  48 
N.  E.  39  (1897),  a  contract  was 
held  illegal,  as  in  violation  of  §  130 
of  the  Criminal  Code,  making  it  a 
crime  to  "forestall  the  market  by 
spreading  false  rumors,  to  influence 
the  price  of  commodities  therein,  or 
corner  the  market,  or  attempt  to 
do  so."  In  the  testimony  a  comer 
was  defined  as  "where  somebody  suc- 
ceeds in  buying  for  future  delivery 
more  property  of  a  given  kind,  than 


is  possible  for  the  seller  to  deliver 
before  the  day  of  the  maturity  of 
the  contract."  Similarly  a  comer 
in  wheat  was  condemned  as  illegal 
in  Raymond  v.  Leavitt,  46  Mich. 
447;  41  Am.  Rep.  170  (1881).  So 
a  comer  in  oats,  Ez  parte  Young, 

6  Bissell,  53;  Fed.  Cas.  No.  18146 
(1874);  Bank  of  Montreal  v. 
Waite,  105  111.  App.  373  (1903). 
See  further  as  to  comers,  Wright 
V.  Crabbs,  78  Ind.  487  (1881; 
wheat) ;  Kirkpatrick  v.  Bonsall,  72 
Pa.  St.  156  (1872);  Sampson  v. 
Shaw,  101  Mass.  145;  3  Am.  Rep. 
327  (1869;  railroad  stock);  Foes 
V.  Cummings,  149  111.  353;  36  N. 
E.  553  (1894;  com);  Wells  v.  Mc- 
Geoch,  71  Wis.  196;  35  N.  W.  769 
(1888);  Klingel's  Pharmacy  v. 
Sharpe,  104  Md.  218;  64  Atl.  1029; 

7  L.  R.  A.  N.  S.  976;  118  Am.  St. 
Rep.  399    (1906). 

That  the  legality  of  a  comer  does 
not  depend  on  what  may  have  been 
the  common  law  doctrine  with  ref- 
erence to  the  legality  of  forestalling 
or  engrossing,  see  §  123. 
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distinction  between  a  comer  and  a  pool  or  a  trust  is  one  of  form 
.  rather  than  of  substance.  As  the  term  pool  may  have  special 
reference  to  the  element  of  distribution  of  profits,  so  it  maj  be 
that  the  term  comer  has  special  reference  to  the  element  of  rais- 
ing price. 

§  140.    Agreementi  for  ezoluslTe  lenicey  dealiiq^  or  agenoy. — 

An  agreement  for  exclusive  service,  dealing  or  agency  obviously 
involves  the  existence  of  a  monopoly  as  to  the  particular  service, 
dealing  or  agency,  yet  the  legality  of  such  an  agreement  seems 
never  to  have  been  seriously  questioned.*^     But  an  agreement 


Mln  EUerman  y.  Chicago  Junc- 
tion Railways,  etc,  Co.,  49  K.  J.  Eq. 
217,  252;  23  Atl.  287,  299  (1891), 
an  agreement  between  proprietors 
of  stockyards  and  their  principal 
patrons,  whereby  the  latter  were  to 
deal  with  the  former  exclusively, 
and  not  engage  in  the  same  business, 
was  sustained.  The  court  said: 
''The  non-competition  was  but  an 
incident  subsequent  to  the  affirma- 
tive agreement  to  remain  the  cus- 
tomers and  patrons  of  the  transit 
company,  but  if  the  purpose  of  the 
agreement  had  been  the  prevention 
of  competition,  such  a  purpose 
would  have  been  lawful."  So  in 
State  ex  rel.  v.  St.  Paul  Gaslight 
Co.,  92  Minn.  467;  100  N.  W.  216 
(1904),  of  an  agreement  by  a  gas- 
light company  to  dispose  of  its  en- 
tire output  of  coke,  a  residual  prod- 
uct of  gas  manufactured  by  it,  to 
a  coal  company,  which,  however, 
was  not  a  competitor  of  the  gas 
company.  In  Matthews  v.  Associ- 
ated Press  of  N.  Y.,  136  N.  Y. 
333 ;  32  X.  £.  981 ;  32  Am.  St.  Rep. 
741  (1893),  was  sustained  a  by-law 
of  an  association  of  members  of  the 
press  forbidding  any  member  to  ''re- 
ceive or  publish  the  regular- news 
dispatches  of  any  other  news  asso- 
ciation covering  a  like  territory  and 


organized  for  a  like  purpose."  So 
in  Woods  y.  Hart,.  50  Neb.  497,  604; 
70  N.  W.  53,  55  (1897),  of  an 
agreement  for  an  exclusive  agency 
for  the  sale  of  real  estate,  the  ap- 
pointment as  agent  not  being  for  a 
fixed  or  definite  period.  So  agree- 
ments for  an  exclusive  agency  were 
sustained  in  N.  Y.  Trap  Rock  Co. 
V.  Brown,  61  N.  J.  Law,  536;  43 
Atl.  100  (1898);  Locker  y.  Amer- 
ican Tobacco  Co.,  121  App.  D.  443; 
106  N.  Y.  Suppl.  116  (1907).  See 
also  as  to  such  agreements,  under 
in.  (§  209);  Miss.  ({  219);  Tex. 
(§  232).  As  to  exclusive  agency 
for  sale  of  agricultural  products,  see 
Tenn.  L.  1907,  c.  155. 

Agreements  for  exclusive  trade 
were  sustained  in  Catt  v.  Tourle, 
38  L.  J.  Ch.  666  (1869);  Keith 
V.  Herschberg  Optical  Co.,  48  Ark. 
138;  2  6.  W.  777  (1887) ;  Schwalm 
V.  Holmes,  49  Cal.  665  (1876); 
Brown  v.  Bounsavell,  78  HI.  689 
(1875);  Ferris  v.  American  Brew- 
ing Co.,  155  Ind.  539;  58  N.  E. 
701;  52  L.  B.  A.  305  (1900); 
Palmer  v.  Stebbins,  3  Pick.  (Mass.) 
188;  15  Am.  Dec  204  (1825); 
Live-stock  Assoc,  of  N.  Y.  v.  Levy, 
54  N.  Y.  Super.  32  (1886);  God- 
dard  v.  American  Queen,  27  Misc. 
482;    59  N.  Y.  Suppl.   46    (Supm. 
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for  exclusive  trade,  though  legal,  considered  by  itself,  may  yet 


Ct,  6p.  T.,  1899) ;  Blauner  v.  Wil- 
liams Co.,  36  MIbc  173;  73  N. 
Y.  Suppl.  166  (Supm.  Ct.,  App. 
T^  1901);  Bald  Eajg^le  Valley  R. 
R.  Co.  V.  Nittanj  Valley  R.  1^. 
Co.,  171  Pa.  St.  284;  33  AU. 
239;  29  L.  R.  A.  423;  50  Am.  St. 
Rep.  807  (1895);  George  v.  East 
Tennessee  Coal  Co.,  15  Lea  (Tenn.), 
455;  54  Am.  Rep.  425  (1885); 
aark  y.  Crosby,  37  Vt.  188  (1864). 
See  Heimbuecher  v.  €k)ff,  119  IIL 
App.  373  (1905);  Over  v.  Byram 
Foundry  Co.  37  Ind.  App.  452;  77 
N.  E.  302;  117  Am.  St.  Rep.  327 
(1906) ;  Qiles  y.  Dunbar,  181  Mass. 
22;  62  K.  E.  985  (1902).  See 
under  Tex.  (§232).  As  to  effect  of 
S.  C.  Civil  Code  (1902),  §  2845, 
see  Packard  v.  Byrd,  73  S.  C.  1; 
51  S.  E.  678 ;  6  L.  R.  A.  N.  S.  547 
(1905);  Walter  A.  Wood  Mowing, 
etc.,  Co.  ▼.  Greenwood  Hardware 
Co.,  75  S.  C.  378;  55  S.  E.  973;  9 
L.  R.  A.  N.  S.  501    (1905). 

Agreements  for  exclusive  employ- 
ment were  sustained  in  Pilkington 
V.  Scott,  15  M.  &  W.  657  (1846) ; 
Hartley  v.  Cummings,  5  C.  B.  247 
(1847);  Carnig  v.  Carr,  167  Mass. 
544;  46  N.  E.  117;  35  L.  R. 
A.  512;  57  Am.  St.  Rep.  488 
(1897);  Harrison  v.  Glucose  Su- 
gar Refining  Co.,  116  Fed.  304;  53 
C.  C.  A.  484;  58  L.  R.  A.  915  (7th 
C,  1902).  See  Kessler  v.  Cbap- 
pelle,  73  App.  D.  447;  77  N.  Y. 
Suppl.  285  (1902).  Compare  Mor- 
ris v.  Colman,  18  Vesey,  437  (1812; 
sustaining  agreement  with  theater 
proprietors  not  to  write  dramatic 
pieces  for  any  other  theater).  So 
even  of  an  agreement  to  serve  for 
life.  Wallis  v.  Day,  2  M.  A  W.  273 
(1837).  By  Mass.  R.  L.  (1902),  c. 
56,  §  1 ;  so  by  Kan.  L.  1907.  c.  139, 


it  is  prohibited  under  a  penalty  to 
''make  it  a  condition  of  the  sale  of 
goods,  wares  or  merchandise,  that 
the  purchaser  shall  not  sell  or  deal 
in  the  goods,  wares  or  merchandise 
of  any  other  person,"  etc.  But  this 
does  '*not  prohibit  the  appointment 
of  agents  or  sole  agents  for  the  sale 
of,  nor  the  making  of  contracts  for 
the  exclusive  sale  of  goods,  wares 
or  merchandise."  In  Commonwealth 
V.  Strauss,  188  Mass.  229;  74  N.  E. 
308  (1905),  such  prohibition  was 
held  not  to  include  offering  induce- 
ment by  way  of  discount  from  reg- 
ular price,  to  sell  seller's  goods  ex- 
clusively. See  subsequent  decision 
in  191  Mass.  545;  78  N.  E.  136; 
11  L.  R.  A.  N.  S.  968  (1906),  as 
to  what  is  "exclusive  sale."  The 
statute  was  here  sustained  against 
various  constitutional  objections; 
and  see  as  to  its  effect  in  prevent- 
ing creation  of  monopoly.  See  also 
L.  1907,  c.  469. 

In  Central  N.  Y.  Telephone,  etc., 
Co.  V.  Averill,  105  N.  Y.  Suppl.  378 
(Supm.  Ct.,  Sp.  T.,  1907),  was  held 
invalid  a  provision  in  a  contract  for 
telephone  service  in  a  hotel,  that  the 
corporation  furnishing  such  service 
should  have  the  exclusive  right  to 
place  telephones  in  the  hotel.  This 
conclusion  was  based  on  a  distinc- 
tion between  business  of  a  private 
and  that  of  a  public  character.  See 
§  132.  Such  application  of  the  dis- 
tinction seems  to  us  of  doubtful  va- 
lidity, the  restriction  not  being  upon 
the  one  engaged  in  the  business  of 
a  public  character,  but  upon  tae 
other  party  to  the  contract.  Relief 
against  such  provision  was  denied 
in  subsequent  decision  in  129  App. 
D.  752;  114  N.  Y.  Suppl.  99  (1909). 
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be  illegal  as  a  part  of  a  scheme  illegal  as  in  restriction  upon  com- 
petition.®' 

§  141.  Orant  by  oanier  of  ezeluiiTe  priyilq;e<^ — Owing,  it 
would  seem,  to  a  failure  to  distinguish  between  the  duty  of  a 
carrier  to  the  general  public,  and  the  right  of  the  carrier  to 
select  the  instrumentalities  to  be  employed  in  serving  the  pub- 
lic, such  right  of  selection  has  in  certain  cases  been  denied.*^ 
But  the  exercise  of  such  right  of  selection  is  a  mere  incident  o'f 
the  general  power  of  transportation,  and  is  no  more  open  to  ob- 
jection as  a  monopoly  than  is  the  lease  or  grant  of  specific  prop- 
erty, as  the  exercise  of  a  power  incident  to  the  ownership  of  such 
property.  Thus  it  has  been  said :  "There  is  hardly  more  ob- 
jection on  the  ground  of  public  policy  to  such  a  restriction  upon 
a  railway  company  in  cases  like  these,  than  there  would  be  to  a 
restriction  upon  a  lessor  not  to  allow  the  subject-matter  of  the 
lease  to  be  enjoyed  by  any  one  but  the  lessee  during  the  lease. 
The  privilege,  when  granted,  is  hardly  capable  of  other  than 
exclusive  enjoyment."  •'' 


M  See  Cumminga  y.  Union  Blue 
Stone  Co.,  164  N.  Y.  401 ;  5S  N.  £. 
525;  52  L.  R.  A.  262;  79  Am.  St. 
Kep.  655  (1900);  Locker  v.  Amer- 
ican Tobacco  Co.,  121  App.  D.  443; 
106  N.  Y.  Suppl.  115  (1907).  This 
principle  seems  to  have  been  over- 
looked in  the  cases  involving  the 
legality  of  the  methods  of  the  "Dis- 
tilling &  Cattle  Feeding  Company"; 
see  on  this  point,  §  199.  Compare 
under  Federal  act  (see §  194),  Whit- 
well  V.  Continental  Tobacco  Co.,  125 
Fed.  454;  60  C  C.  A.  290;  64  L. 
R.  A.  689  (8th  C,  1903) ;  see  also 
under  Ohio  (§  227).  For  prohibi- 
tion against  arrangements  for  deal- 
ing in  particular  article,  etc.,  with- 
out dealing  in  "any  competing  ar- 
ticle," see  under  Mo.  (§  220). 

*«See  following  sections. 

»T  U.  8.  V.  Addyston  Pipe  k  Steel 
Co.,  85  Fed.  271,  287;  29  C.  C.  A. 


141,  157;  46  L.  R.  A.  122,  134  (6th 
C,  1898);  affirmed  in  175  U.  S. 
211;  20  Supm.  96;  44  L.  Ed.  136 
(1899).  In  Kates  v.  Atlanta  Bag- 
gage &  Cab  Ck).,  107  Ga.  636,  646; 
34  S.  E.  372,  376;  46  L.  R.  A.  431, 
435  (1899),  was  clearly  stated  "the 
distinction  which  exists  between  the 
duty  which  a  railroad  company  owes 
to  the  public  and  the  private  right 
to  regulate  and  control  its  prop- 
erty." See  also  Fluker  y.  Greorgia 
R.  R.  ft  Banking  Co.,  81  Ga.  461; 
8  S.  E.  529;  2  L.  R.  A.  843;  12 
Am.  St  Rep.  328  (1888);  Dono- 
van y.  Pennsylvania  Co.,  120  Fed. 
215;  57  C.  C.  A.  362;  61  L.  R.  A. 
140  (7th  C,  1903) ;  see  subsequent 
decision  in  199  U.  S.  279;  26  Supm. 
91;   50  L.  Ed.  192    (1905). 

See,  on  the  general  subject,  arti- 
cle in  20  Hanr.  Law  Rev.  253,  345, 
428   (1907)  by  Jeremiah  Smith. 
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§  142.  Orant  of  exdiuiYe  priyilq^e  of  soliciting  patronage  of 
panengen. — ^The  failure  to  distinguish  between  the  duty  of  a 
carrier  to  the  general  public  and  the  right  of  the  carrier  to 
select  the  instrumentalities  to  be  employed  in  serving  the  public, 
has  been  conspicuously  illustrated  in  decisions  denying  the  right 
to  grant  to  a  hack  proprietor,  for  instance,  the  exclusive  privi- 
lege of  soliciting  patronage  of  passengers  on  the  grounds  of  the 
carrier,  particularly  at  a  railroad  station. ,  Such  decisions  seem, 
however,  clearly  against  the  weight  of  authority.^^    And  it  has 


•8  The  grant  of  Buch  a  privilege 
was  held  void  in  Indianapolis  Un- 
ion Ry.  Co.  V.  Dohn,  153  Ind.  10; 
53  N.  £.  937;  45  L.  R.  A.  427;  74 
Am.  St.  Rep.  274  (1899);  McCon- 
nell  V.  Pedigo,  92  Ky.  465;  18  S. 
W.  16  (1892) ;  Palmer  Transfer  Co. 
V.  Anderson,  115  S.  W.  182  (Ct. 
App.  Ky.,  1909);  Kalamazoo  Hack 
&,  Bus  Co.  V.  Sootsma,  84  Mich.  194; 
47  N.  W.  667;  10  L.  R.  A.  819;  22 
Am.  St.  Rep.  693  (1890) ;  Montana 
Union  Ry.  Co.  v.  Langlois,  9  Mont. 
419 ;  24  Pac.  209 ;  8  L.  R.  A.  753 ; 
18  Am.  St.  Rep.  745  (1890).  So 
in  Cravens  v.  Rodgers,  101  Mo.  247 ; 
14  S.  W.  106  (1890),  under  consti- 
tutional prohibition  against  "dis- 
crimination in  charges  or  facilities 
in  transportation  •  .  .  between 
transportation  companies  and  in- 
dividuals, or  in  favor  of  either." 
See  also  Hedding  v.  Gallagher,  in- 
fra. As  to  injunction  as  remedy 
against  discrimination  by  carrier 
against  hackman,  see  Cooper  v.  De 
Vail,  81  Ark.  314;  98  S.  W.  976; 
8  L.  R.  A.  N.  S.  1027  (1906). 

But  such  a  grant  was  sustained 
in  Donovan  v.  Pennsylvania  Co.,  120 
Fed.  215;  57  C.  C.  A.  362;  61  L. 
R.  A.  140  (7th  C,  1903) ;  199  U. 
S.  279 ;  26  Supm.  91 ;  60  L.  Ed.  192 
(1905) ;  Union  Depot  ft  Ry.  Co.  v. 
Masking,  42  Colo.  89;  94  Pac  16 


( 1908) ;  N.  Y.,  New  Haven  ft  Hart- 
ford R.  R.  Co.  Y.  Scovill,  71  Comu 
136;  41  Atl.  246;  42  L.  R.  A. 
157;  71  Am.  St.  Rep.  159  (1898); 
Kates  V.  Atlanta  Baggage  ft  Cab 
Co.,  107  6a.  636;  34  S.  E.  372;  46 
L.  R.  A.  431  (1899);  Hart  y.  Air 
lanta  Terminal  Co.,  128  Cku  754; 
58  S.  E.  452  (1907);  Old  (Colony 
R.  R.  Co.  V.  Tripp,  147  Mass.  35; 
17  N.  R  89;  9  Am.  St.  Rep.  661 
(1888) ;  Boston  ft  Albany  R.  R.  Co. 
V.  Brown,  177  Mass.  65;  58  N.  £. 
189;  52  L.  R.  A.  418  (1900);  Bos- 
ton ft  Maine  R.  R.  Co.  v.  Sullivan, 
177  Mass.  230;  58  N.  E.  689;  83 
Am.  St.  Rep.  275  (1900) ;  Hedding 
v.  GaUagher,  72  N.  H.  377;  57  Atl. 
225;  64  L.  R.  A.  811  (1903) ;  over- 
ruling, it  seems,  previous  decision 
in  69  N.  H.  650;  45  Atl.  96;  76 
Am.  St.  Rep.  204  (1899);  Brown 
V.  N.  Y.  Central,  etc,  R.  R.  Ck).,  75 
Hun,  355;  27  N.  Y.  Suppl.  69 
(1894);  N.  Y.  Central,  etc.,  R.  R. 
Co.  v.  Warren,  31  Misc.  571;  64 
N.  Y.  Suppl.  781  (Supm.  Ct.,  Sp. 
T.,  1900);  State  ex  rel.  y.  Unioa 
Depot  Co.,  71  Ohio  St  379;  73  N. 
E.  633;  68  L.  R.  A.  792  (1905); 
Snyder  v.  Union  Depot  Co.,  19  Ohio 
Cir.  Ct.  R.  368  (FrankUn  C.  C, 
1899) ;  Oregon  Short  Line  R.  Co.  y. 
Davidson,  33  Utah,  370;  94  Pac  10; 
16  L.  R.  A.  N.  S.  777  (1908).    So 
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been  said:*^  ^'We  find  that  the  courts  have  gone  no  further 
than  to  prevent  discrimination  in  granting  privileges  at  the 
point  where  the  contractual  relations  between  the  company  and 
the  passengers  cease;  that  is,  at  the  station  yard  or  platform, 
where  passengers  enter  and  leave  the  premises.  No  case  has 
been  brought  to  our  attention  where  an  attempt  has  been  made 
to  apply  the  rule  within  a  depot,  where  the  general  business  is 
transacted  between  a  common  carrier  and  its  patrons." 

§  143.     Orant  of  ezdusive  privilege  to  oonnecting  carrier. — 

The  failure  to  distinguish,  just  alluded  to,  is  also  illustrated  in 
decisions  denying  the  right  of  a  carrier  to  select  the  means  of 
transportation  as  between  connecting  carriers.^ 


in  Norfolk  &,  Western  Ry.  Co.  ▼. 
Old  Dominion  Baggage  Co.,  99  Va. 
Ill;  37  S.  £.  784;  50  L.  R.  A.  722 
( 1901 ) ,  notwithstanding  prohibi- 
tion taken  from  English  statute 
against  carrier  giving  "undue  pref- 
erence." See  English  decisions  to 
the  same  effect  here  cited. 

And  so  of  grant  of  privilege  of 
soliciting  transfer  business  on  train. 
Lewis  V.  Weatherford,  etc.,  Ry.  Co., 
36  Tex.  Civ.  App.  48;  81  S.  W.  Ill 
( 1904 ;  so  held  notwithstanding  pro- 
hibition of  anti -trust  act;  see  { 
232). 

As  to  N.  Y.  statute  (L.  1890,  c 
565)  forbidding  preferences  by  rail- 
road company  as  between  carriers 
transacting  business  on  its  prem- 
ises, see  N.  Y.  Central,  etc.,  R.  R. 
Co.  V.  Flynn,  74  Hun,  124;  26  N. 
Y.  Suppl.  859  (1893);  N.  Y.  Cen- 
tral, etc.,  R.  R.  Co.  V.  Sheeley,  27 
N.  Y.  Suppl.  185  (Supm.  Ct.,  Sp. 
T.,  1893) ;  N.  Y.  Central,  etc.,  R.  R. 
Co.  V.  Warren,  supra. 

Municipal  ordinances  prohibiting 
the  soliciting  of  the  patronage  of 
passengers  on  railroad  premises 
were  sustained  in  City  of  Seattle  v. 
Hurst,  50  Wash.  424;  97  Pac.  454 
(1908);   Moerder  v.   City  of   Fre- 


mont, 19  Ohio  Cir.  Ct  394  (1899). 
See  Commonwealth  y.  Matthews,  122 
Mass.  60  ( 1877 ) ;  City  of  St.  Paul 
V.  Smith,  27  Minn.  364;  38  Am. 
Rep.  296  (1880).  Compare  as  to 
validity  of  ordinance  providing  for 
establishment  of  hack  stands  in 
proximity  to  railroad  premises, 
Pennsylvania  Co.  v.  City  of  Chi- 
cago, 181  111.  289;  54  N.  K  825; 
53  L.  R.  A.  223   (1899). 

In  N.  Y.,  N.  H.,  etc.,  R.  R.  Co.  ▼. 
Bork,  23  R.  I.  218;  49  Atl.  966 
( 1901 ) ,  where  an  action  of  trespass 
for  remaining  and  soliciting  traffic 
as  a  hackman  at  a  railroad  station 
was  held  to  lie,  the  validity  of  the 
grant  to  another  of  the  exclusive 
right  to  solicit  traffic  at  such  sta- 
tion was  held  not  involved. 

»»  Godbout  V.  St.  Paul  Union  De- 
pot Co.,  79  Minn.  188;  81  N.  W. 
835;  47  L.  R.  A.  532  (1900),  where 
a  grant  of  the  exclusive  privilege  of 
soliciting  the  patronage  of  passen- 
gers within  a  depot  building  and 
train  sheds  attached,  was  sustained. 

See,  on  the  general  subject,  article 
in  20  Harv.  Law  Rev.  253,  345,  428 
(1907)   by  Jeremiah  Smith. 

iThus  of  privilege  to  connecting 
steamboat  company.    Indian   River 
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§  144.  Orant  by  oairier  of  ezdunye  privilege  of  transporta- 
tioiL— Closely  analogoiis  to  the  decisions  just  considered  are  those 
denying  the  right  of  a  carrier  to  select  an  agency  for  the  purpose 
of  exclusive  transportation  over  its  own  line;  thus  an  express 
company  for  the  purpose  of  exclusively  transporting  express 
matter.^  Such  decisions  seem,  however,  against  the  weight  of 
authority.* 


Steamboat  Co.  y.  East  Coast  Transp. 
Co.,  28  Fla.  387;  10  So.  480;  29 
Am.  St.  Rep.  258  (1891).  See  also 
as  to  discrimiiiation  between  oon- 
necting  railroads,  Presoott  &  Ari- 
zona Central  R.  R.  Co.  y.  Atchison, 
Topeka  k  Santa  Fe  R.  R.  Co.,  73 
Fed.  438  (C.  C.  N.  Y.,  1896) ;  Post 
y.  Railroad,  103  Tenn.  184;  62  S.  W. 
301;  55  L.  R.  A.  481  (1899).  See 
nnder  Federal  act,  §  182.  In  Alex- 
andria Bay  Steamboat  Co.  y.  N.  Y. 
Central,  etc.,  R.  R.  Co.,  18  App.  D. 
527;  46  N.  Y.  SuppL  1091  (1897), 
an  arrangement  by  a  railroad  com- 
pany with  one  of  two  competing 
steamboat  companies  connecting 
with  it  at  its  terminus,  by  which  one 
of  such  companies  was  giyen  the 
advantage  over  the  other  in  trans- 
portation, was  sustained  as  legal, 
notwithstanding  the  prohibition  of 
L.  1890,  c  664;  L.  1892,  c.  688, 
against  combinations  of  corporations 
to  prevent  competition.  So  in  Wig- 
gins Ferry  Co.  y.  Chicago  A,  Alton 
R.  R.  Co.,  73  Mo.  389,  410;  39 
Am.  Rep.  619,  523  (1881),  was  sus- 
tained an  agreement  by  a  railroad 
company  to  employ  but  one  ferry  at 
a  given  point.  See  as  to  agreement 
giving  elevator  exclusive  right  to 
handle  grain  transported  over  rail- 
road, Richmond  y.  Dubuque  k  Sioux 
City  R.  R.  Co.,  26  Iowa,  191,  201 
(1868). 

sSandford    v.    Railroad    Co.,    24 
Pa.    St.    378;    64    Am.    Dec    667 


(1855);  New  England  Express  Co. 
y.  Maine  Central  R.  R.  Co.,  57  Me. 
188,  196  (1869). 

B  In  the  Express  Cases,  117  U.  S. 
1;  6  Supm.  542;  29  L.  Ed.  791 
(1886),  where  railroad  companies 
were  held  not  bound  to  furnish  in- 
dependent express  companies  with 
equal  facilities  for  doing  an  express 
business  on  their  passenger  trains, 
the  court  said  (117  U.  S.  24;  6 
Supm.  564) :  "The  public  require 
the  carriage,  but  the  company  may 
choose  its  own  appropriate  means 
of  carriage."  The  doctrine  of  the 
Express  Cases  on  this  point  was  ap- 
plied in  Blank  v.  Illinois  Central  R. 
R.  Co.,  80  111.  App.  475,  483  (1899) ; 
Louisville,  New  Albany,  etc.,  Ry. 
Co.  v.  Keefer,  146  Ind.  21,  26;  44 
K.  E.  796,  798 ;  38  L.  R.  A.  93,  94 ; 
58  Am.  St.  Rep.  348  (1896);  Du- 
laney  v.  United  Rys.  Il  Electric  Co., 
104  Md.  423;  65  Atl.  45  (1906). 
As  to  application  of  Texas  anti-trust 
act,  see  §  232. 

As  to  agreements  with  stock  yard 
companies,  see  Covington  Stock- 
Yards  Co.  y.  Keith,  139  U.  S.  128; 
11  Supm.  461;  35  L.  Ed.  73  (1891) ; 
Butchers  ft  Drovers'  Stock-yards 
Co.  V.  Louisville  ft  N.  R.  R.  Co.,  67 
Fed.  35;  14  C.  C.  A.  290  (6th  C, 
1895) ;  with  sleeping-car  companies, 
(Chicago,  St.  Louis,  etc.,  R.  R.  Co. 
y.  Pullman  Southern  Car  Co.,  139 
U.  S.  79;  11  Supm.  490;  35  L.  Ed. 
07    ( 1891 ) ;  Fort  Worth  ft  Denver 


284 


BS8TBIOTION   RESULTING   FBOM   ACTS   OF   INDIVIDUALS* 


§  145.  Biscrimiiiatioii  by  oamer  as  between  memben  of  gen- 
eral pnblic. — ^A  discrimination  by  a  carrier  as  between  members 
of  the  general  public  seeking  accommodations/  stands  on  a  dif- 
ferent ground  from  a  grant  of  an  exclusive  privilege  by  way 
of  selection  of  the  instrumentality  to  be  employed  in  serving  the 
public.  A  reason  for  condemning  such  discrimination  as  be- 
tween members  of  the  general  public  has  been  found  in  their 
tendency  to  build  up  monopolies.^  The  general  subject  of  such 
discriminations  is,  however,  outside  the  scope  of  this  treatise. 

§  146.  Orant  of  right  to  establish  line  of  telegraphic  com- 
munication along  right  of  way  of  railroad. — ^Another  class  of  cases 


City  Ry.  Co.  v.  State,  99  Tex.  34; 
S7  8.  W.  336;  70  L.  R.  A.  950 
(1905;  see  under  Tex.,  §  232). 

4  See,  for  instance,  as  to  such, 
Hays  T.  Pennsylvania  Co.,  12  Fed. 
309  (C.  C.  Ohio,  1882) ;  Burlington, 
C.  k  N.  Ry.  Co.  v.  Northwestern 
Fuel  Co.,  31  Fed.  652  (C.  C.  Minn., 
1887);  Kinsley  v.  Buflfalo,  N.  Y. 
k  P.  R.  R.  Co.,  37  Fed.  181  (C.  C. 
Pa.,  1888);  West  Coast  Naval 
Stores  Co.  v.  Louisville  &  N.  R.  R. 
Co.,  121  Fed.  646;  57  C.  C.  A. 
671  (5th  C,  1903) ;  Blair  v.  Sioux 
City  k  Pacific  Ry.  Co.,  109  Iowa, 
369;  80  N.  W.  673  (1899) ;  Louis- 
ville ft  N.  R.  Co.  V.  Pittsburg 
k  K.  Coal  Co.,  Ill  Ky.  960;  64  S. 
W.  969;  55  L.  R.  A.  601;  98  Am. 
St.  Rep.  447  (1901);  State  ▼. 
Southern  Ry.  Co.,  125  N.  C.  666;  34 
S.  E.  527  (1899) ;  Scofield  v.  Rail- 
way Co.,  43  Ohio  St.  571,  600;  3 
N.  E.  907,  918;  54  Am.  Rep.  846, 
853  (1885) ;  Baltimore  k  Ohio  R.  R. 
Co.  V.  Diamond  Coal  Co.,  61  Ohio 
St.  242;  55  N.  E.  616  (1899) ;  Mem- 
phis News  Pub.  Co.  v.  Southern 
Ry.  Co.,  110  Tenn.  684;  75  S.  W. 
941;  63  L.  R.  A.  150  (1903)  ;  HiU 
V.  St.  Louis  Southwestern  Ry.  Co., 
75  S.  W.  874  (Tex.  Civ.  App. 
1903) ;  Northwestern  Warehouse  Go. 


Y.  Oregon  Ry.,  etc,  Co.,  32  Wash. 
218;  73  Pae.  388   (1903). 

In  nearly  all  the  States  (and  see 
§  2  of  the  Interstate  Commerce  Act) 
there  are  express  constitutional  or 
statutory  prohibitions  against  dis- 
crimination by  railroad  or  other 
carriers;  in  some  instances  against 
discrimination  l^  others  engaged  in 
business  of  a  public  character,  such 
as  that  of  transmitting  messages  by 
telegraph  or  telephone. 

As  to  discrimination  by  industrial 
combinations  generally;  e.  g.,  one 
controlling  the  manufacture  of 
paper,  see  2  Eddy  on  (Combinations, 
§  1055. 

B  This  was  conspicuously  the  case 
in  Scofield  v.  Railway  (>>.,  supra, 
a  case  of  discrimination  in  favor 
of  the  Standard  Oil  Company; 
and  see  Messenger  v.  Pennsylvania 
R.  R.  Co.,  37  N.  J.  Law,  531,  535; 
18  Am.  Rep.  754,  757  (1874);, 
Louisville,  Evansville,  etc.,  R.  R. 
Co.  V.  Wilson,  132  Ind.  517;  32  N. 
E.  311;   18  L.  R.  A.  105   (1892). 

As  to  effect  of  exclusive  arrange- 
ments by  means  of  rebates  and 
other  devices  for  less  than  lawful 
rates  of  transportation,  as  an  ele- 
ment of  illegal  combinations  under 
Federal  anti-trust  act,  see  Swift  v. 
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sometimes  erroneously  placed  under  the  definition  of  monopolies 
is  that  of  grants  by  railroad  corporations  of  the  exclusive  right 
of  establishing  lines  of  telegraphic  communication  along  their 
right  of  way.^  Assuming  the  railroad  corporation  to  other- 
wise have  the  power  to  make  such  a  grant,  the  objection  that  it 
creates  a  monopoly  would  seem  to  be  equally  applicable  to,  for 
instance,  a  lease  of  its  road  that  otherwise  it  has  power  to  make. 
The  real  question  in  such  a  case  is  whether  the  grant  was  within 
the  corporate  powers.^ 


U.  S.«  196  U.  S.  375,  401 ;  25  Supm. 
276,  2S1;  49  L.  Ed.  51S   (1905). 

^Such  grants  were  held  void  as 
monopolies  in  Western  Union  Tel. 
Co.  v.  American  Union  TeL  Ck).,  65 
Ga.  160;  38  Am.  Rep.  781  (1880); 
V^estem  Union  Tel.  Ck).  v.  Burling- 
ton k  S.  W.  Ry.  Co.,  11  Fed.  1  (C. 
C.  Iowa,  1882) ;  Baltimore  k  Ohio 
Tel.  Co.  ▼.  Western  Union  Tel.  Co., 
24  Fed.  319  (C.  C.  La.,  1884). 
Compare  Western  Union  Tel.  Co.  ▼. 
Baltimore  ft  Ohio  Tel.  Co.,  23  Fed. 
12  (CO.  Ind.,  1885);  Georgia  R. 
k  Banking  Co.  v.  Atlantic  Postal 
Tel.  Co.,  152  Fed.  991  (C.  C.  Ga., 
1907).  See,  however,  Western  Un- 
ion Tel.  Co.  y.  Atlantic  k  Padflc 
TeL  Co.,  7  Bissell,  367  (1877) ;  St 
Louis  k  Cairo  R.  R.  Co.  v.  Postal 
Tel.  Co.,  173  111.  508,  624;  51  N. 
E.  382,  387  (1898) ;  Mobile  k  Ohio 
R.  R.  Co.  v.  Postal  Tel.  Cable  Co., 
76  Miss.  731;  26  So.  370;  45  L.  R. 
A.  223   (1899). 

T  Indeed  it  would  seem  that  the 
decisions  (or  at  least  that  in  11 
Fed.  1,  supra)  might  have  rested 
solely  on  the  ground  that  the  grants 
were  in  conflict  with  the  act  of 
Congress  of  July  24,  1866.  See  al- 
so, as  to  the  prohibition  contained 
in  such  act,  Pensacola  Tel.  Co.  y. 
Western  Union  Tel.  Co.,  96  U.  8. 
1;  24  L.  Ed.  708   (1877);  Western 


Union  Tel.  Co.  v.  American  Union 
Tel.  Co.,  9  Bissell,  72  (1879); 
Western  Union  Tel.  Co.  ▼.  Baltimore 
k  Ohio  Tel.  Co.,  19  Fed.  660  (C.  C. 
N.  Y.,  1884) ;  Mercantile  Trust  Co. 
v.  Atlantic  k  Pacific  R.  R.  Co.,  63 
Fed.  513  (C.  C.  Cal.,  1894) ;  Union 
Trust  Co.  y.  Atchison,  Topeka  k 
Santa  Fe  R.  R.  0>.,  8  N.  M.  327; 
43  Pac.  701  (1895).  See  as  to  pro- 
hibition in  Texas  act.  Western  Un- 
ion Tel.  Co.  y.  Baltimore  k  Ohio  Tel. 
Co.,  22  Fed.  133  (C.  C.  Tex.,  1884). 
In  a  note  by  Francis  Wharton  to 
Western  Union  Tel.  Co.  y.  Burling- 
ton k  S.  W.  Ry.  Co.  (11  Fed.  1), 
supra,  it  is  said  (p.  12) :  ''If  an 
opposition  company  could  run  its 
wires  on  a  parallel  line,  without 
incurring  an  expense  which  would 
be  prohibitiye,  it  is  hard  to  see  why 
the  railroad  company  that  makes 
a  contract  of  this  kind  should  not 
be  bound  to  it."  And  in  Western 
Union  Tel.  Co.  y.  Chicago  k  Padu- 
cah  R.  R.  Co.,  86  111.  246,  252;  29 
Am.  Rep.  28,  31  (1877),  the  ya- 
lidity  of  such  a  contract  was  bus- 
tained,  the  court  saying:  "So  long 
as  any  other  company  is  left  free 
to  erect  another  line  of  poles,  we 
see  no  Just  ground  of  complaint  on 
the  score  of  monopoly  or  the  repres- 
sion of  competition."  In  Pacific 
Postal  Tel.   Cable  Co.  y.  Western 
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§  147.  Agreemcnti  not  to  bid.— Another  class  of  cases  that 
seem  erroneously  classed  with  restrictions  illegal  as  tending  to 
produce  monopolies,  is  that  of  agreements  not  to  bid  at  sales, 
public  or  private,®  or  for  public  contracts.*  The  superficiality  of 
the  analogy  may  be  indicated  by  the  circumstance  that  while  re- 


union TeL  Ck>.>  50  Fed.  493  (C.  C. 
Wash.,  1802),  a  telegraph  companj 
having  a  grant  of  sudi  exdusiye 
right  was  not  allowed  an  injunc- 
tion against  the  construction  of  an* 
other  telegraph  line  on  the  same 
road.  In  Canadian  Pacific  By.  Ck>. 
v.  Western  Union  Tel.  Ck>.,  17  Can- 
ada Supm.  Ct  151,  161  (1880),  a 
grant  of  such  exclusive  right  was 
sustained  against  the  objection  that 
it  created  a  monopoly.  The  court 
said:  "The  argument  that  an  ex- 
clusive right  to  erect  a  telegraphic 
line  along  the  line  of  railway  is 
against  public  policy  would  seem  to 
rest  necessarily  on  this  delusion,  if 
it  has  any  foundation  at  all,  that 
the  public  generally  have  a  right 
to  erect  telegraphic  lines  along  and 
on  the  line  of  railroad,  and  there- 
fore their  exclusion  of  any  such 
right  may  cripple  and  prevent  com- 
petition and  tend  to  creat  monopo- 
lies; but  as  the  public  have  clearly 
no  such  rights,  and  as  there  is  noth- 
ing to  prevent  telegraph  lines  from 
being  erected  contiguous  to  and 
parallel  with  railroads,  provided 
the  right  of  way  is  secure,  how  can 
it  be  said  to  cripple  and  prevent 
competition,  and  tend  to  create  mo- 
nopolies, any  more  than  the  erection 
of  the  line  of  telegraph  unconnected 
with  the  railway  by  private  individ- 
uals for  their  own  exclusive  use,  on 
a  line  they  have  procured  at  their 
own  expense,  would  prevent  compe- 
tition on  a  line  parallel  or  contig- 
uous thereto?  What  is  there  to 
prevent  the  erection  of  a  dozen  dif- 


ferent  lines  by  a  dozen  different 
companies  for  their  own  exclusive 
use  respectively  f 

*  See  Cleveland,  Columbus,  Cincin- 
nati, etc,  Ry.  Co.  y.  Cloeser,  126 
Ind.  348,  361;  26  N.  E.  150,  163;  9 
L.  R.  A.  754,  761;  22  Am.  St  Rep. 
593,  604  (1890).  For  instances  of 
illegal  restrictions  upon  competition 
in  bidding  at  a  sale,  see  Re  Blake, 
150  Fed.  279;  80  C.  C.  A.  167  (8th 
C,  1906);  McClelland  v.  Citizens 
Bank,  60  Neb.  90;  82  N.  W.  319 
(1900) ;  Coverly  v.  Terminal  Ware- 
house Co.,  70  App.  D.  82;  75  N.  T. 
Suppl.  145  (1902) ;  85  App.  D.  488; 
83  N.  Y.  Suppl.  369  (1903) ;  Daily 
v.  HoUis,  27  Tex.  Civ.  App.  570;  66 
S.  W.  586  (1901). 

9  See,  for  instance,  McMullen  v. 
Hoffman,  174  U.  S.  639;  19  Supm. 
839;  43  L.  Ed.  1117  (1899);  Pen- 
dleton V.  Asbury,  104  Mo.  App.  723; 
78  S.  W.  651  (1904);  Whalen  v. 
Harrison,  26  Mont.  316;  67  Pac. 
934  (1902);  Baird  v.  Sheehan,  38 
App.  D.  7;  56  N.  Y.  Suppl.  -28 
(1899) ;  affirmed  in  166  N.  Y.  631; 
60  N.  £.  1107  (1901);  Jageman  v. 
Necco,  69  S.  W.  822  (Tex.  Civ.  App. 
1900).  See  also  Trentman  v.  Wah- 
renburg,  30  Ind.  App.  304;  65  N.  E. 
1057  (1903);  Re  Salmon,  145  Fed. 
649  (D.  C.  Mo.,  1906).  So  of  agree- 
ment for  withdrawal  of  bid.  Con- 
way V.  Garden  City  Paving,  etc., 
Co.,  190  111.  89;  60  N.  E.  82  (1901). 
For  statutory  provisions  relating  to 
such  agreements,  see  Ala.  Civil  Code 
(1007),  §§  3334-7;  111.  R.  S. 
(Starr  &  Curtis'  Ed.,  1896),  c.  38, 
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strictions  tending  to  produce  monopolies  are  regarded  as  ob- 
jectionable on  the  ground  that  they  advance  prices,  agreements 
not  to  bid  are  so  regarded  on  the  ground  that  they  reduce  them. 
The  true  ground  of  the  condemnation  of  agreements  not  to  bid 
seems  rather  to  be  that  they  operate  as  a  fravd  upon  the  person 
for  whose  benefit  the  sale  is  made.^^ 

§  148.  Combinations  among  owners  of  patents.-*As  has  been 
seen,  the  doctrine  condemning  restrictions  upon  competition  does 
not  apply,  as  a  rule,  to  either  patents,  or  restrictions  imposed  in 
granting  a  license.^  ^  It  is  now  to  be  considered  whether  the 
monopoly  enjoyed  by  the  owner  of  a  patent  prevents  the  appli- 
cation to  combinations  among  such  owners  of  the  rules  applicable 
generally  to  restrictions  upon  competition.  Thus  far  the  pre- 
vailing opinion  seems  to  have  been  that  such  rules  are  applicable 
thereto,^*  but  this  conclusion  may  not  be  free  from  doubt.^' 


§  96;  c.  127,  §  9;  also  under  Ind. 
(§  210);  Miss,  (i  219).  In  U.  S. 
▼.  Addyston  Pipe  A,  Steel  Co.,  86 
Fed.  271,  293;  29  C.  C.  A.  141,  162; 
46  L.  R.  A.  122,  137  (6th  C,  1898), 
the  term  "conspiracy  in  restraint 
of  trade,"  as  used  in  the  Federal 
anti-trust  act,  was  held  to  apply  to 
an  agreement  not  to  bid  at  a  pub- 
lic letting.  This  decision  was  af- 
firmed in  175  U.  8.  211;  20  Supm. 
96;  44  L.  Ed.  136   (1899). 

10  See  1  Bigelow  on  Fraud,  c  8, 
§  3,  p.  580;  1  Story's  Equity  Juris- 
prudence, §  293.  That  such  an 
agreement  is  not  necessarily  illegal, 
but  that  its  legality  depends  on  the 
intention  of  the  parties  and  the 
effect  of  the  arrangement,  see 
Barnes  v.  Morrison,  97  Va.  372;  34 
8.  E.  93  (1899)  and  decisions  cited. 

As  to  validity  of  such  agree- 
ments, as  being  for  mutual  benefit. 


see,  for  instance,  Venner  v.  Denyer 
Union  Water  Co.,  40  Colo.  212,  240; 
90  Pac.  623,  632;  122  Am.  St.  Rep. 
1036  (1907);  Starlcweather  ▼.  Jen- 
ner,  27  App.  D.  C.  348  (1906); 
Virginia  Bridge  ft  Iron  Co.  v. 
Crafts,  68  S.  £.  322  (a.  App.  Ga., 
1907);  Mallon  y.  Buster,  121  Ky. 
379;  89  S.  W.  257;  123  Am.  St. 
Rep.  201  (1905);  Satterfield  y. 
Eindley,  144  N.  C.  456;  67  S.  E. 
145;  16  L.  R.  A.  N.  S.  399  (1907) ; 
Henderson  y.  Henrie,  61  W.  Va. 
183;  56  S.  E.  369  (1907);  Fidelity 
Ins.,  etc,  Co.  y.  Roanoke  St.  Ry. 
Co.,  98  Fed.  475  (C.  0.  V*.,  1899). 

11  See  §  112. 

IS  For  illustrations  see  National 
Harrow  Co.  y.  (juick,  67  Fed.  130 
(C.  C.  Ind.,  1895) ;  National  Har- 
row Co.  y.  Hench,  76  Fed.  667  (C. 
C.  Pa.,  1896) ;  affirmed  in  83  Fed. 
36;   27  C.  C.  A.  349;   3  L.  R.  A. 


!■  In  Columbia  Wire  Co.  y.  Free- 
man Wire  Co.,  71  Fed.  302  (C.  C. 
Mo.,  1895),  howeyer,  a  corporation 
organized  under  the  laws  of  Illinois, 


for  acquiring  patents  and  granting 
licenses  thereunder,  and  in  posses- 
sion of  many,  if  not  all,  of  the  yal- 
uable  patents  for  the  manufacture 
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299  (dd  C.|  1897;  holding  it  no 
justification  that  the  parties  are  ex- 
posed to  litigation) ;  Strait  ▼.  Na- 
tional Harrow  Co.,  18  N.  Y.  Suppl. 
224  ( Supm.  Ct.,  Sp.  T.,  1891 ;  with 
a  query  whether  the  same  rule 
would  apply  to  an  agreement  Urn- 
ited  to  the  life-time  of  the  patents) ; 
Vulcan  Powder  Co.  v.  Hercules  Pow- 
der Co.,  96  Cal.  610;  31  Pae.  681; 
31  Am.  St  Rep.  242  (1892;  dis- 
tinguishing the  case  of  an  agreement 
by  the  seller  of  a  patent-right). 
See  also,  §  120.  Compare  Ameri- 
can Soda-Fountain  Co.  ▼.  Green,  69 
Fed.  333  (C.  C.  Pa.,  1895);  A.  B. 
Farquhar  Co.  y.  National  Harrow 
Co.,  102  Fed.  714;  42  C.  C.  A.  600; 
49  L.  R.  A.  755  (3d  C,  1900) ;  Cen- 
tral Shade  Roller  Co.  ▼.  Cushman, 
143  Mass.  353;  9  N.  E.  629  (1887). 
As  to  patentee  so  contracting  with 
reference  to  his  monopoly  as  to  cre- 
ate another  monopoly  in  an  unpat- 
ented article,  see  Heaton-Peninsular 
Button  Fastener  Co.  v.  Eureka  Spe- 
cialty Co.,  77  Fed.  288;  26  C.  C.  A. 
267;  36  L.  R.  A.  728  (6th  C,  1896). 
In  General  Electric  Co.  v.  Wise, 


119  Fed.  922,  924  (C.  C.  N.  T., 
1903),  it  was  thought,  though  not 
decided,  that  the  grantee  of  a  pat- 
ent is  not  deprived  of  the  right  to 
relief  against  infringement  thereof, 
because  of  his  violation  of  the  Fed- 
eral anti-trust  act.  And  so  in  case 
of  a  copyright.  See  Bobbs-Merrill 
Go.  V.  Straus,  139  Ted.  165,  190  (a 
C.  N.  Y.,  1906).  As  to  proprietary 
medicines,  see  Miles  Medical  Co.  v. 
Phitt,  142  Fed.  606  (C.  C.  III., 
1906). 

State  anti-trust  legislation  was 
given  effect  in,  for  instance.  Na- 
tional Harrow  Co.  v.  Bement,  21 
App.  D.  290,  297;  47  N.  Y.  Suppl. 
462,  468  (1897;  as  to  reversal,  see 
§  120). 

As  to  validity  of  proposed  legis- 
lation by  State  designed  to  prevent 
owner  of  patent  ''from  extending  his 
power  to  the  creation  of  other  and 
further  monopolies  which  have  not 
been  granted  him  by  any  Federal 
authority/'  see  Re  Opinion  of  the 
Justices,  193  Mass.  605;  81  N.  E. 
142    (1907). 


of  barbed  wire,  and  the  machines  for 
so  doing,  and  which  had  granted  a 
large  number  of  licenses  under  its 
patents,  was  held  not  subject  to  the 
anti-trust  laws  of  Illinois,  so  as  to 
defeat  a  suit  by  it  for  infringement 
of.  a  patent.  The  court  doubted  Na- 
tional Harrow  Co.  v.  Quick,  supra, 
but  held  it  perhaps  distinguishable 
on  the  ground  that  in  the  case  at 
bar  the  licensees  were  not  restricted 
as  to  prices  for  wire  manufactured 
under  their  licenses.  This  decision 
was  cited  in  U.  S.  Consolidated  Seed- 
ed Raisin  Co.  v.  Griffin  ft  Skelley 
Co.,  126  Fed.  364,  370;  61  C.  C.  A. 
334,  340  (9th  C,  1903),  where  it 
was  regarded  as  *'too  plain  to  re- 


quire discussion,"  that  "the  provi- 
sions of  a  State  law  cannot  affect 
rights  acquired  under  a  patent  of 
the  United  Stotes."  See  Rubber 
Tire  Wheel  Co.  v.  Milwaukee  Rub- 
ber Works   Co.,   infra. 

In  Indiana  Manuf.  Co.  v.  J.  I. 
Case  Threshing  Mach.  Co.,  148  Fed. 
21  (C.  C.  Wis.,  1906),  was  held 
invalid  under  the  Federal  anti-trust 
act  "a  combination  of  manufactur- 
ers to  restrain  competition  in  the 
make  and  sale  of  their  products, 
with  merger  of  the  patents  in  one 
ownership  as  a  means  employed  for 
that  purpose,"  such  monopoly  being 
"both  intended  and  accomplished 
without  reference  either  to  any  spe- 


BBSTBICTION   RESULTING   FBOM  ACTS   OF  INDIVIDUALS* 


289 


ciflc  invention  or  the  validity  of 
any  patent  and  not  referable  alone 
to  any  patent  or  groups  of  patents." 
Here  was  explained  and  distinguish- 
ed Bement  v.  National  Harrow  Co., 
186  U.  S.  70;  22  SupoL  747;  46  L. 
Ed.  1058  (1002).  But  this  was  re- 
versed in  154  Fed.  365;  83  C.  G.  A. 
343  (7th  C,  1007),  where,  in  allow- 
ing relief  to  a  licensor  against  in- 
vasion by  a  licensee  of  a  'lawful 
patent  monopoly,"  it  was  said  with 
reference  to  an  "attack  upon  (the  li- 
censor's) license  system,  based  upon 
the  number  of  licensees,"  that  'this 
resulted,  without  any  concert  of  ac- 
tion on  the  part  of  the  licensees, 
solely  from  a  policy  pursued  by  (the 
licensor)  through  a  course  of 
years." 

In  Blount  Manuf.  Co.  v.  Yale  & 
Towne  Manuf.  Co.,  166  Fed.  555  (C. 
C.  Mass.,  1900),  was  held  invalid 
under  such  act,  an  agreement  among 
owners  of  patents  by  which  each 
"agreed  to  restrain  his  own  trade 
in  the  article  of  his  own  invention, 
not  as  an  incident  to  a  granting  of 
rights,  but  for  the  purpose  of  en- 
hancing his  price  by  the  removal  of 
competitors." 

In  Rubber  Tire  Wheel  Co.  v.  Mil- 
waukee Rubber  Works  Co.,  142  Fed. 
531  (C.  C.  Wis.,  1006),  the  patent 
in  question  (for  a  rubber  tire),  hav- 
ing been  declared  invalid  by  the 
Circuit  Court  of  Appeals  for  the 


Sixth  Circuit,  a  license  contract  was 
held  non-enforcible  as  an  illegal  re- 
striction upon  competition  (within 
the  view  of  the  Federal  anti-trust 
act),  in  the  territory  included  in 
such  circuit,  also  as  ''creating  a 
fund  for  crushing  competition  in  in- 
terstate commerce  throughout  the 
whole  country,  as  well  in  the  Sixth 
Circuit  as  elsewhere,  and  not  only 
competition  in  the  G.  tires  between 
outside  manufacturers  and  those 
who  are  in  the  combination,  but 
competition  of  all  other  rubber  tires 
against  the  G.  tires."  It  was  said 
that  in  these  two  ways  were  se- 
cured "illegitimate  results,  in  their 
very  nature  unlawful,  neither  con- 
tained within  nor  essential  to  the 
patent  monopoly."  But  this  was  re- 
versed in  154  Fed.  358;  83  C.  C.  A. 
336  (7th  C,  1007),  holding  the  act 
not  violated  by  a  "requirement  that 
the  licensee  join  other  licensees  in 
a  combination  or  pool  to  control  the 
prices  and  output  of  an  innocuous 
patented  article,"  it  being  said: 
"Patented  articles,  unless  or  until 
they  are  released  by  the  owner  of 
the  patent  from  the  dominion  of  his 
monopoly,  are  not  articles  of  trade 
or  commerce  among  the  several 
States."  See  (Soshen  Rubber  Works 
V.  Single  Tube  Automobile,  etc. 
Tire  Co.,  166  Fed.  431  (C.  C.  A., 
7th  C,  1908). 
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152.  General  powers  of  corporation  as  limited  by  doctrine  against  re- 

strictions. 

153.  Ultra  vires  acts. 

154.  Entering  into  partnership. 

155.  Holding  of  stock  in  another  corporation. 

156.  Consolidation  of  corporations. 

157.  Acts  of  stockholders  as  acts  of  corporation. 

158.  Foreign  corporations. 


§  149.  Acts  of  corporation,  in  combination  with  individnals  or 
other  corporations. — Under  modem  conditions  of  business,  re- 
strictions upon  competition  are  increasingly  the  results  of  acts 
of  corporations  rather  than  of  mere  individuals.  In  some  cases 
such  a  restriction  is  the.  result  of  acts  of  corporations  in  com- 
bination with  mere  individuals  or  with  other  corporations.  Un- 
der such  conditions,  save  as  hereinafter  specified,  there  seems  to 
be  no  difference  in  legal  effect  between  the  acts  of  corporations 
and  those  of  mere  individuals.^ 


1  For  instances  of  acts  of  corpora- 
tions held  illegal,  just  as,  appar- 
ently, would  have  been  the  same 
acts,  if  done  by  an  individual  or 
combination  of  individuals,  see 
Clancey  v.  Onondaga  Salt  Manuf. 
Co.,  62  Barb.  (N.  Y.)  395  (1862); 
Strait  V.  National  Harrow  Co.,  18 
N.  Y.  Suppl.  224  (Supm.  Ct.,  Sp. 
T.,  1891).  See  articles  in  13  Harv. 
Law  Rev.  108,  265   (1899-1900)   Dy 


E.  Q.  Keasbey;  16  Id.  79  (1902-3) 
by  R.  L.  Raymond;  42  Am.  Law 
Reg.  N.  S.  (1903)  by  Norman  Grey; 
1  Columbia  Law  Rev.  235  (1901) 
by  Albert  Stickney;  3  Va.  Law 
Reg.  163,  241,  254  (1897-8)  by  W. 
L.  Royall.  In  Tribolet  v.  U.  S.,  95 
Pac.  85;  16  L.  R.  A.  N.  S.  223 
(Supm.  C;t.  Ariz.,  1908),  it  was 
held  no  objection  to  holding  an  offi- 
cer and  stockholder  guilty  of  vio- 
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§  150.  Aoti  of  uncle  oorporatioiL— Not  only  may  a  restric- 
tion upon  competition  result  from  the  acts  of  a  corporation  in 
combination  with  mere  individuals  or  with  other  corporations, 
but  it  may,  and  not  infrequently  does,  result  from  the  acts  of 
a  single  corporation;  thus  where  it  acquires  a  monopoly,  or  ap- 
proximately a  monopoly,  of  the  production  and  sale  of  a  given 
commodity.  There  is  here  indeed  an  absence  of  the  element  of 
combination,  save  in  so  far  as  there  exists  a  combination  be- 
tween the  corporation  and  its  stockholders  or  among  the  stock- 
holders. But,  in  accordance  with  the  view  already  expressed, 
such  restriction  is  just  as  illegal  as  if  it  had  been  the  result  of  a 
combination  among  individuals.' 


lation  of  the  Federal  act,  that  in  the 
same  proceeding  the  corporation  it- 
self was  held  not  liable. 

As  to  liability  of  corporation  for 
criminal  conspiracy,  see  §  13. 
Many  of  the  anti-trust  acts  contain 
provisions  specially  applicable  to 
corporations.  See  c  XX.  As  to  ex- 
tent of  power  of  Congress  to  restrain 
the  action  of  a  corporation  created 
under  State  law,  see  §  178. 

>See  §  129.  Thus  in  Dis- 
tilling ft  Cattle  Feeding  Co.  v. 
People,  156  fll.  448;  41  N.  E. 
188;  47  Am.  St.  Hep.  200 
(1895),  a  corporation  ooncededly 
illegal  in  its  organization  (the  Dis- 
tilling ft  Cattle  Feeding  Co.),  was 
held  iUegal  on  the  ground  of  it  suc- 
ceeding to  what  was  held  to  be  an 
illegal  "trust"  (the  Distillers  ft  Cat- 
tle Feeders'  Trust) .  The  court  said 
(156  III.  490;  41  N.  E.  202:  ''The 
same  interests  are  controlled  in  sub- 
stantially the  same  way  and  by  the 
same  agencies  as  before.  The  nine 
trustees  of  the  trust,  who,  as  the 
holders  of  the  capital  stock  of  the 
corporations,  and  as  a  majority  of 
the  directors  of  each,  controlled  such 
corporate  property,  became  the  sub- 


scribers for  all  the  stock  of  the  new 
corporation,  and  its  board  of  direc- 
tors. The  conveyance  and  transfer 
of  the  properties  of  the  constituent 
companies  to  the  new  corporation* 
was  merely  a  transfer  by  the  trus- 
tees to  themselves,  though  in  a 
slightly  different  capacity;  and  the 
former  stockholders  in  the  constit- 
uent companies  simply  exchanged 
their  trust  certificates,  share  for 
share,  for  stock  in  the  new  corpo- 
ration. That  corporation  thus  suc- 
ceeds to  the  trust,  and  its  operations 
are  to  be  carried  on  in  the  same 
way,  for  the  same  purposes,  and  by 
the  same  agencies  as  before.  The 
trust  then  being  repugnant  to  pub- 
Uo  policy,  and  illegal,  it  is  impos- 
sible to  see  why  the  same  is  not  true 
of  the  corporation  which  succeeds 
to  it  and  takes  its  place.  The  con- 
trol exercised  over  the  distillery 
business  of  the  country,  over  pro- 
duction and  prices,  and  the  virtual 
monopoly  formerly  held  by  the 
trust,  are  in  no  degree  changed  or 
relaxed,  but  the  methods  and  pur- 
poses of  the  trust  are  perpetuated 
and  carried  out  with  the  same  per- 
sistence and  vigor  as  before  the  or- 
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§  151.  Organization  of  corporation  for  pnrpoie  of  creating 
restriction. — ^If  a  restriction  upon  competition  resulting  from  the 
acts  of  a  single  corporation,  concededlj  legal  as  to  its  organiza- 
tion,  be  illegal,  a  fortiori  the  organization  of  a  corporation  for 


ganization  of  the  corporation."  To 
similar  effect^  National  Lead  Co.  v. 
Grote  Paint  Store  Co.,  80  Mo.  App. 
247,  267  (1899).  See  also  Finck  v. 
Schneider  Granite  Co.,  187  Mo.  244, 
268;  86  S.  W.  213,  220;  106  Am. 
St  Rep.  452    (1905). 

But  in  Monongahela  River  Consol- 
idated Coal  A,  Ccke  Co.  y.  Jutte,  210 
Pa.  St.  288,  300;  59  Ati.  1088,  1092; 
105  Am.  St.  Rep.  812  (1904),  where 
there  was  held  to  be  no  illegal  re- 
Btriction  upon  competition,  it  was 
said:  "The  professed  purpose  in 
organizing  these  large  corporations 
is  not  to  kill  competition,  but  to 
cheapen  production  in  the  interest  of 
the  public.  Tet,  whatever  the  real 
purpose,  competition  is  stopped  bj 
an  entirelj  lawful  method.".  It 
was  said  in  Stockton  v.  American 
Tobacco  Co.,  55  N.  J.  £q.  352,  364; 
36  Atl.  971,  976  (1897) ;  affirmed  as 
Miller  v.  American  Tobacco  Co.,  56 
N.  J.  Eq.  847;  42  Atl.  1117  (1898) : 
"The  fact  that  a  corporation  is  an 
entity,  representing  an  aggregation 
of  skill  and  capital,  does  not  cur- 
tail its  right  to  transact  the  busi- 
ness which  the  State's  charter  em- 
powers it  to  conduct,  with  exactly 
the  same  freedom  as  a  citizen.  So 
long  as  by  the  policy  of  this  State 
the  formation  of  corporations  is 
permitted,  so  long  will  the  right  of 
such  artificial  persons  to  act  within 
the  scope  of  their  franchises,  be  in 
no  sense  different  from  the  right  of 
an  individual.  The  control  of  a 
court  of  equity  over  the  business 
conduct  of  either  is  exactly  the 
same.    The  contracts  of  either  will 


be  rectified,  annulled  or  specifically 
enforced,  and  the  duties  of  either  as 
trustee,  or  its  ri^t  as  cestui  qne 
trust,  wiU  be  enforced  and  protect- 
ed. Any  ill^al  conduct  of  either, 
leading  to  irreparable  injury,  will 
be  enjoined.  A  nuisance  created  by 
either  will  be  restrained.  Indeed, 
whenever  either  an  individual  or 
corporation  become  related  to  any 
other  individual  or  corporation,  so 
that  equitable  jurisdiction  arises  to 
remedy  some  wrong  or  secure  some 
right,  it  matters  not  whether  both 
parties  are  individuals  or  both  cor- 
porations, or  that  one  is  a  natural 
and  the  other  an  artificial  person." 
But  although  the  views  thus  ex- 
pressed seem  substantially  correct, 
they  also  seem  to  have  been  wrong- 
ly applied.  Here  relief  was  denied 
against  the  conduct  by  a  corpora- 
tion of  its  business  in  a  certain  man- 
ner, thus  on  the  ground  that  it 
would  have  been  lawful  for  an  in- 
dividual to  conduct  his  business  in 
the  same  manner.  It  disposed  of 
its  goods  through  "consignment 
agreements"  with  "jobbers."  The 
court  said  (55  N.  J.  Eq.  363;  36 
Atl.  975) :  "Assume  that  it  ap- 
pears that  the  company  has  so  en- 
forced its  consignment  agreement  as 
to  make  it  practically  impossible 
for  any  jobber  to  handle  its  goods, 
and  at  the  same  time  to  deal  in 
goods  made  by  others,  and  assume 
that  from  such  conduct  the  alleged 
consequences  flow,  the  query  re- 
mains, what  power  has  this  court  to 
interfere  at  the  instance  of  either 
the  attorney-general  or  of  any  job- 
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the  purpose  of  creating  an  illegal  restriction  upon  competition 
is  illegal.' 

§  152.    Oeneial  powers  of  corporatioii  as  limited  by  doctrine 
against  restrictions.— -Certain  powers,  such  as  the  power  to  hold 


berT  If  the  conduct  now  the  sub- 
ject of  complaint  had  been  that  of 
an  individual  manufacturer  instead 
of  a  corporation,  I  do  not  imagine 
that  any  lawyer  would  think  of 
pressing  before  any  court  the  propo- 
sition that  such  conduct  could  be 
enjoined.  An  individual  manufac- 
turer can  seU  his  manufactured 
stock  to  whom  he  pleases,  on  any 
terms  he  pleases,  and  can  refuse  to 
sell  to  any  one  with  whom,  for  his 
own  reasons,  however  capricious,  he 
does  not  care  to  deal.  He  can  se- 
lect his  agents  to  sell  his  goods, 
and  fix  any  rate  of  commissions. 
He  can  accompany  his  consignment 
to  such  agent  with  such  restrictions 
as  to  the  price  or  the  terms  of  sale, 
or  in  respect  to  the  parties  to  whom 
he  may  sell,  as  he  pleases.  Within 
these  limits  the  power  of  an  owner 
of  manufactured  goods  is  absolute." 
But  suppose  such  individual  man- 
ufacturer, by  the  extent  and  variety 
of  his  operations,  to  be  able  to  con- 
trol the  trade?  The  question  might 
then  well  arise  whether  relief  might 
not  be  granted  against  his  acts.  As 
it  is,  the  case  supposed  by  the  court 
is  not  parallel  with  that  before  it. 
See  under  S.  G.  (§  229),  for  elab- 
orate effort  to  include  under  the 
definition  of  a  monopoly  such  re- 
strictions as  are  effected  through 
the  medium  of  a  single  corporation. 
As  to  effect  of  Federal  act,  see  § 
196. 

See  generally,  articles  in  20  Harv. 
Law  Rev.  167  (1907)  by  Herbert 
Pope;  19  Pol.  Sci.  Quart.  173 
(1904)  by  A.  D.  Adams. 


•  Thus  in  Harding  v.  American 
Glucose  Co.,  182  HL  651,  616,  632; 
55  N.  £.  577,  599,  604;  64  L.  R.  A. 
738,  764,  770;  74  Am.  St  Rep.  189 
(1899),  was  held  illegal  ''the  or- 
ganization of  a  new  corporation  and 
the  conveyance  thereto  of  all  the 
property  owned  by  six  competing 
corporations  and  the  execution  of 
agreements  by  the  corporations 
thus  parting  with  their  property, 
not  any  longer  to  engage  in  the 
manufacture  of  the  industrial  prod- 
ucts in  which  they  had  been  pre- 
viously engaged."  Those  controlling 
the  new  corporation  were  for  the 
most  part  the  same  persons  who 
were  interested  in  and  controlled 
one  or  more  of  the  conveying  corpo- 
rations, and  many  of  the  stock- 
holders in  the  old  corporations  were 
stockholders  in  the  new.  See  also 
Evans  v.  American  Strawboard  Co., 
114  111.  App.  450  (1904);  Browns- 
ville Glass  Co.  V.  Appert  Glass  Co., 
136  Fed.  240  (C.  C.  Pa.,  1905). 
So  in  Richardson  v.  Buhl,  77  Mich. 
632,  657;  43  N.  W.  1102,  1110;  6 
L.  R.  A.  457,  465  (1889),  the  ob- 
jects of  a  corporation  (the  Diamond 
Match  Company)  were  held  illegal 
under  the  conditions  thus  described : 
"The  business  in  which  it  is  en- 
gaged is  making  friction  matches. 
Its  articles  provide  for  the  aggre- 
gation of  an  enormous  amount  of 
capital,  sufficient  to  buy  up  and 
absorb  all  of  that  kind  of  business 
done  in  the  United  States  and  Can- 
ada, to  prevent  any  other  person  or 
corporation  from  engaging  in  or 
carrying  on  the  same,  thereby  pre- 
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property  or  to  manufacture  or  buy  or  sell^  are  commonly  con- 
ferred on  a  corporation  in  general  terms  without  any  express 
limitation,  save  as  to  their  necessity  for  the  exercise  of  the  busi- 
ness. The  question  whether  such  powers  are  subject  to  an 
implied  limitation,  namely,  that  they  shall  not  be  exercised  to 
the  extent  of  creating  an  ill^al  restriction  upon  competition, 
seems  somewhat  unsettled.^ 


▼enting  all  competition  in  the  sale 
of  the  article  manufactured.  This 
IB  the  mode  of  conducting  the  busi- 
ness,  and  the  manner  of  carrying 
it  on.  The  sole  object  of  the  corpo- 
ration is  to  make  money,  by  having 
it  in  its  power  to  raise  the  price 
of  the  article,  or  diminish  the  quan- 
tity to  be  made  and  used,  at  its 
pleasure.  Thus,  both  the  supply 
of  the  article  and  the  price  thereof 
are  made  to  depend  upon  the  action 
of  a  half  dozen  individuals,  more 
or  less,  to  satisfy  their  cupidity 
and  avarice,  who  may  happen  to 
have  the  controlling  interest  in  this 
corporation,  an  artificial  person, 
governed  by  a  single  motive  or  pur- 
pose, which  is  to  accumulate  money 
regardless  of  the  wants  or  neces- 
sities of  over  60,000,000  of  people." 
See  under  Mich.  (§  217) ;  Tex.  (§ 
232) .  Exclusive  privileges  sought  to 
be  secured  under  a  general  law  were 
held  illegal  in  People  ex  rel.  v.  Chi- 
cago Gas  Trust  Co.,  130  111.  268, 
297 ;  22  N.  E.  798,  804 ;  8  L.  R.  A. 
497,  506;  17  Am.  St.  Rep.  319,  336 
(1889),  a  case  of  a  corporation 
formed  with  power  to  purchase  and 
hold  the  capital  stock  of  any  gas 
company  in  Chicago.  On  the  other 
hand,  in  Central  Shade  Roller  Co. 
V.  Cushman,  143  Mass.  353;  9  N. 
E.  629  (1887),  a  combination  re- 
garded as  not  otherwise  illegal  as 
in  restriction  of  competition,  was 
held  not  made  so  illegal  by  reason 


of  the  parties  to  the  combination 
forming  themselves  into  a  corpora- 
tion. 

That  it  will  not  be  presumed  that 
the  organization  of  a  corporation  ia 
for  the  purpose  of  creating  an  il- 
legal restriction  upon  competition, 
see  U.  S.  Vinegar  Co.  v.  Foehren- 
bach,  148  N.  Y.  58,  65;  42  N.  E.  403 
( 1895) ;  Locker  v.  American  To- 
bacco Co.,  121  App.  D.  443;  106 
N.  T.  Suppl.  115  (1907).  As  to 
effect  of  prohibition  against  combi- 
nation as  including  action  of  sin- 
gle corporation  or  its  stockholders, 
see  under  111.  (§  200).  As  to  ap- 
plication of  Federal  act  to  organ- 
ization of  corporation  under  State 
law,  see  §  178.  Whether  prohibi- 
tion against  "combination  to  create 
or  carry  out  restrictions  in  trade  or 
commerce"  applies  to  the  organiza- 
tion of  corporation  for  that  purpose, 
see  under  Tex.  (§  232).  Compare 
under  Mich.   (§  217). 

See,  on  the  general  subject,  arti- 
cle in  13  Harv.  Law  Rev.  198,  265 
(1899-1900)  by  E.  Q.  Keasbey. 

«In  Distilling  k  Cattle  Feeding 
Co.  V.  People,  156  111.  448;  41  N. 
E.  188;  47  Am.  St.  Rep.  200  (1895), 
where  the  acquiring  of  distillery 
property  by  a  corporation  was  held 
illegal  as  in  restriction  upon  com- 
petition, it  was  held  no  defense  that 
by  its  charter  it  was  authorized  to 
purchase  and  own  distillery  prop- 
erty, there  being  no  limit  placed  on 
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§  158.  Xntra  ▼irei  aoti« — There  is  an  obvious  distinction  be- 
tween basing  the  illegality  of  an  act  on  the  ground  of  it  being 
in  restriction  upon  competition  and  basing  it  on  the  ground  of 
it  being  idtra  vires.^     The  distinction  seems,  however,  to  have 


the    amount   of    property   that   it 
might  thus  acquire.    See,  however, 

.under  Mo.    (§  220),  State  ex  inf. 

^Crow  v.  Continental  Tobacoo  Co., 
177  Mo.  1,  38;  75  S.  W.  737,  748 
(1903),  a  case  of  a  purchase  by  a 
duly  organized  corporation  of  the 
aseets  of  another,  Distilling  and  Cat- 
tle Feeding  Co.  v.  People  being  here 
distinguished.  And  in  Trenton  Pot- 
teries Co.  v.  Oliphant,  58  N.  J.  Eq. 
507,  624;  43  Atl.  723,  720;  46  L.  R. 
A.  255,  263;  78  Am.  St.  Rep.  612 
(1899),  the  general  statutory  au- 
thority of  a  corporation  to  purchase, 
hold  and  use  property  appropriate 
for  its  business,  and  to  purchase  and 
hold  the  stock  of  other  corporations, 
was  held  to  enable  purchases  from 
competitors  that  tended  to  restrict 
and  even  temporarily  destroy  com- 
petition. To  similar  effect,  Ditt- 
man  v.  Distilling  Co.  of  America, 
64  N.  J.  Eq.  537,  545;  54  Atl. 
570,  573  (1903).  See  also  Metcalf 
V.  American  School  Furniture  Co., 
122*  Fed.  115,  121  (C.  C.  N,  Y., 
1903). 

^  The  grounds  on  which  corporate 
acts  may  be  held  illegal  as  ultra 
vires  are  very  numerous.  Here  are 
given  only  a  few  instances  more  or 
less  closely  related  to  restrictions 
upon  competition.  In  Gulf,  Colorado 
k  Santa  Fe  Ry.  Co.  v.  State,  72  Tex. 
404;  10  S.  W.  81;  1  L.  R.  A.  849; 
13  Am.  St.  Rep.  815  (1888),  the 
provision  of  the  Texas  constitution 
that  "no  railroad  ...  or  man- 
agers of  any  railroad  corporation 
shall  consolidate  the  stock,  property 
or   franchises   of   such   corporation 


with  ,,.orin  any  vjwy  oontrol 
tOLj  railroad  corporation  owning  or 
having  under  its  control  a  parallel 
or  competing  Une,"  was  held  to  in- 
validate an  agreement  among  com- 
peting railroad  companies  for  fix- 
ing rates  of  transportation,  so  as  to 
prevent  competition  among  the  par- 
ties to  the  contract.  So  in  Central 
&  Montgomery  R.  R.  Co.  v.  Morris, 
68  Tex.  49;  3  S.  W.  457  (1887),  it 
was  held  to  invalidate  a  lease.  See, 
as  to  effect  of  the  New  Hampshire 
act  of  1867  to  prevent  railroad  mo- 
nopolies, Manchester  ft  Lawrence  R. 
R.  V.  Concord  R.  R.,  66  N.  H.  100, 
130;  20  Atl.  383,  385;  9  L.  R.  A. 
689,  694;  49  Am.  St.  Rep.  582 
(1890);  of  the  Missouri  act  pro- 
hibiting a  railroad  from  owning, 
etc.,  a  competing  line,  Kimball 
V.  Atchison,  Topeka  &  Santa  Fe 
R.  Co.,  46  Fed.  888  (C.  C.  Mo., 
1891);  of  tne  Ohio  act  against 
leasing  such,  Hafer  v.  Cincinnati, 
H.  &  D.  R.  R.  Co.,  29  Weekly 
L.  Bull.  68  (Hamilton  Co.,  Ohio, 
Com.  PL,  1893).  See  also  for 
instance  of  unauthorized  lease  to 
competing  railroad  corporation.  Eel 
River  R.  R.  Co.  v.  State,  155  Ind. 
433,  457;  57  N.  E.  388,  396  (1900). 
As  to  provision  of  the  Pennsylvania 
constitution  forbidding  the  acquisi- 
tion of  the  rights  of  a  parallel  and 
competing  railroad  by  another  cor- 
poration, see  Pennsylvania  R.  Co.  v. 
Commonwealth,  7  Atl.  368  (Supm. 
Ct.  Pa.,  1886);  Catawissa  R.  R. 
Co.  V.  Philadelphia  &  Reading  R.  R. 
Co.,  14  Pa.  Co.  280  (1889).  In 
CoUes  V.  Trow  City  Directory  Co., 
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been  overlooked  in  certain  decisions  basing  the  ill^ality  on  the 
former  ground,  when  it  might  well  have  been  based  on  the 
latter.®  Obviously,  save,  of  course,  in  case  of  the  existence  of 
a  constitutional  prohibition,  a  corporate  act  authorized  hj  statute 
is  not  open  to  objection  as  creating  an  illegal  restriction  upon 
oompetitionJ 

§  154.     Entering  into  partnenliip. — In  several  instances  the 

decision  of  the  question  whether  acts  of  a  corporation  were 
illegal  as  in  restriction  upon  competition  has  been  rendered 
unnecessary  by  an  application  of  the  doctrine  that  it  is  il- 
legal for  a  corporation  to  enter  into  a  partnership.^     This  state- 


11  Hun  (N.  Y.),  397  (1877),  waa 
held  ultra  vires  the  use  of  funda 
of  a  corporation  for  the  purpose  of 
destroying  competition. 

A  See  McCutcheon  v.  Merz  Cap- 
sule Cov  71  Fed.  787;  19  0.  G.  A. 
108;  31  L.  R.  A.  415  (6th  C, 
1896).  Thus,  in  SUte  ▼.  Nebraska 
DisUlling  Co.,  29  Neb.  700;  46  N. 
W.  156  (1890),  on  the  ground  that 
it  was  ultra  vires  for  the  corpora- 
tion to  sell  all  its  property,  real 
and  personal,  together  with  its  fran- 
chises and  powers  necessary  to  car- 
ry on  business.  So,  too,  it  would 
seem,  in  Harding  v.  American  Glu- 
cose Co.,  182  111.  551,  625;  55  N. 
E.  577,  602;  64  L.  R.  A.  738,  767; 
74  Am.  St.  Rep.  189  (1899).  So,  in 
People  ex  rei.  ▼.  Chicago  Gas  Trust 
Co.,  130  111.  268,  286;  22  N.  E.  798, 
800;  8  L.  R.  A.  497,  503;  17  Am. 
St.  Rep.  319,  327  (1889),  on  the 
want  of  power  to  hold  stock  in  an- 
other corporation.  Compare  Elyton 
Land  Co.  v.  Dowdell,  113  Ala.  177; 
20  So.  981;  59  Am.  St.  Rep.  105 
(1896) ;  Morris  y.  Elyton  Land  Co., 
125  Ala.  263;  28  So.  513    (1900). 

T  Thus,  in  Stewart  v.  Erie  &  West- 
em  Transp.  Co.,  17  Minn.  372,  396 
(1871),  a  traffic  contract  entered 
into  by  a  railroad  corporation,  that 


it  was  authorized  to  make,  was  held 
not  illegal,  though  resulting  in  a 
practical  monopoly.  See,  however, 
as  to  grant  of  exclusive  privilege  to 
manufacture  and  sell  gas.  City  of 
St.  Louis  V.  St.  Louis  Gas-light  Co., 
70  Mo.  69,  119   (1879). 

8  Thus,  in  People  v.  North  River 
Sugar  Refining  Co.,  121  N.  Y.  582; 
24  N.  E.  834;  9  L.  R.  A.  33;  18 
Am.  St.  Rep.  843  (1890),  where 
was  affirmed  a  judgment  dissolv- 
ing a  corporation,  the  court  did 
not,  as  did  the  court  below  in  54 
Hun,  354;  7  N.  Y.  Suppl.  406;  5 
L.  R.  A.  386  (1889),  base  its  de- 
cision on  the  ground  that  the  acts 
were  in  restriction  upon  competi- 
tion, but  on  the  ground  that  it  is 
illegal  for  a  corporation  to  enter 
into  a  partnership,  in  this  case  a 
''trust,"  described  as  "in  substance 
and  effect  a  partnership  of  twenty 
separate  corporations.''  To  the 
same  effect,  in  case  of  a  similar 
agreement.  State  ex  rel.  v.  Standard 
Oil  Co.,  49  Ohio  St.  137,  185;  30 
N.  E.  279,  290;  15  L.  R.  A.  145, 
159;  34  Am.  St.  Rep.  541,  552 
(1892),  where  it  was  said: 
''Whether  the  agreement  should  be 
regarded  as  amounting  to  a  part^ 
nership   between  the   several   ooni* 
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ment  of  the  doctrine,  unqualified,  seems,  however,  too  broad*^ 
§  155.    Holding  of  stock  in  another  corporation. — ^Though  the 

power  of  a  corporation  to  hold  stock  in  another  in  the  absence 
of  statutory  authority  has  sometimes  been  broadly  denied,^^ 


paniesy  limited  partnerships  and 
individuals  who  are  parties  to  it, 
it  is  clear  that  its  obeeryanoe  must 
subject  the  defendant  to  a  control 
inconsistent  with  its  character  as  a 
corporation.  Under  the  agreement, 
all  but  seven  of  the  shares  of  the 
capital  stock  of  the  company  have 
been  transferred  by  the  real  own- 
ers  to  the  trustees  of  the  trust,  who 
hold  them  in  trust  for  such  own- 
ers; and,  being  enjoined  by  the 
terms  of  the  agreement  to  endeavor 
to  have  'the  affairs'  of  the  several 
companies  managed  in  a  manner 
most  conducive  to  the  interest  of 
the  holders  of  the  trust  certificates 
issued  by  the  trust,  have  the  right, 
in  virtue  of  their  apparent  legal 
ownership,  and  by  the  terms  of  the 
agreement,  to  select  such  directors 
of  the  company  as  they  may  see  fit, 
nay  more,  may  in  fact  select  them- 
selves. The  law  requires  that  a  cor- 
poration should  be  controlled  and 
managed  by  its  directors  in  the  in- 
terest of  its  own  stockholders,  and 
conformable  to  the  purpose  for 
which  it  was  created  by  the  laws  of 
its  State.  By  this  agreement,  in- 
directly it  is  true,  but  none  the  less 
effectually,  the  defendant  is  con- 
trolled and  managed  by  the  Stand- 
ard Oil  Trust,  an  association  with 
its  principal  place  of  business  in 
New  York  city,  and  organized  for  a 
purpose  contrary  to  the  policy  of 
our  laws."  And  similar  agreements 
were  held  illegal,  as  providing  for 
a  corporation  becoming  a  partner, 
in  Bishop  v.  American  Preservers' 
Co.,  157  ni.  284;  41  N.  E.  765;  48 


Am.  St.  Rep.  317  (1895) ;  American 
Preservers'  Trust  v.  Taylor  Manuf . 
Co.,  46  Fed.  152  (C.  C.  Mo.,  1891) ; 
Mallory  v.  Hanaur  Oil  Works,  86 
Tenn.  598;  8  S.  W.  396  (1888). 
See  aUo  Wallerstein  v.  Ervin,  112 
Fed.  124;  50  C.  C.  A.  129  (3d  C, 
1901) ;  Fechteler  v.  Palm,  133  Fed. 
462;  66  C.  C.  A.  330  (6th  C, 
1904) ;  Breinig  v.  Sparrow,  39  Ind. 
App.  455;  50  N.  E.  37  (1907); 
Franz  v.  William  Barr  Co.,  132  Mo. 
App.  8;  111  S.  W.  636  (1908); 
Qeurinck  v.  Alcott,  66  Ohio  St.  94; 
63  N.  E.  714  (1902).  See  also  Sa- 
bine Tram  Co.  v.  Bancroft,  16  Tex. 
Civ.  App.  170;  40  S.  W.  837 
(1897);  Wilson  v.  Carter  Oil  (}o., 
46  W.  Va.  469;  33  S.  E.  249 
( 1899) ;  Charleston  Gas  0>.  v.  Kan- 
awha Gas  Co.,  58  W.  Va.  22;  50 
S.  E.  76;  112  Am.  St.  Rep.  936 
( 1905) .  It  was  declared  prima  facie 
illegal  for  a  corporation  to  enter 
into  a  partnership,  in  Boyd  v.  Amer- 
ican Carbon  Black  Co.,  182  Pa.  St. 
206;  37  Atl.  937   (1897). 

•  See  discussion  in  Green's  Brice's 
Ultra  Vires  (2d  Am.  Ed.),  p.  423, 
note;  also  Bates  v.  Coronado  Beach 
Co.,  109  Cal.  160;  41  Pac.  855 
(1895),  where  it  was  said:  "There 
is  no  rule  of  law  that  will  preclude 
a  corporation  from  entering  into  a 
contract  with  an  individual,  which 
will  have  the  effect  to  carry  out, 
directly  or  indirectly,  the  object  of 
its  incorporation,  and  to  provide  in 
that  agreement  that  the  gains  or 
losses  of  the  venture  shall  be  borne 
equally  by  both  parties." 

10  On  the  general  subject,  see  1 
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there  seems  to  be  a  tendency  at  least  to  base  the  illegality  of 
such  holding  on  the  existence  of  circumstances  producing  or 
tending  to  produce  an  illegal  restriction  upon  competition.^^ 
The  power  to  hold  stock  in  another  corporation  is  now,  how- 
ever, very  commonly  expressly  conferred  by  statute.^? 

of  raUroad  corporation  to  acquire 
stock  in  another.  Central  R.  R.  Co. 
v.  Collins,  40  Gk.  582  (1869) ;  Ha- 
dehurst  v.  Savannah,  etc,  R.  R. 
Co.,  43  Gk.  13,  57  ( 1871) .  See  note 
12,  infra;  also  tinder  Kan.  (§  212) ; 
Mont.  (§  221) ;  article  in  22  Harv. 
Law  Rev.  114  (1908)  by  G.  C. 
Todd. 

IS  See  for  instance  Dittman  ▼. 
Distilling  Co.  of  America,  64  N.  J. 
£q.  537,  541;  54  AtL  570,  571 
(1903);  Metcalf  v.  American 
School  Furniture  Co.,  122  Fed.  115, 
125  (C.  C.  N.  Y.,  1903).  In  Raf- 
fertj  y.  Buffalo  City  Gas  0>.,  37 
App.  D.  618;  56  N.  Y.  Suppl.  288 
(1899),  the  main  question  was  as 
to  the  application  of  such  a  stat- 
ute. 

By  Ohio  R.  S.  (Bates'  Ed.,  1906), 
§  3256,  ''a  private  corporation  may 
purchase  or  otherwise  acquire  and 
hold  shares  of  stock  in  other  kin- 
dred, but  not  competing,  private 
corporations,  whether  domestic  or 
foreign,  but  this  shall  not  author- 
ize the  formation  of  any  trust  or 
combination  for  the  purpose  of  re- 
stricting trade  or  competition."  See 
also  under  Ga.  (§  207);  Miss.  (§ 
219) ;  Neb.  (§  222) ;  OkU.  (§  228). 
In  Dittman  v.  Distilling  Co.  of 
America,  64  N.  J.  Eq.  537,  645;  54 
AU.  570,  573  (1903),  was  denied 
relief  sought  against  the  acquiring 
of  stock  in  another  corporation,  the 
doctrine  being  appUed  that  ''where 
a  monopoly  results  or  may  result 
from  the  exercise  of  the  powers  of 
making  contracts  expressly  granted 


Cook  on  Corporations,  5th  ed., 
64,  314.  As. to  holding  by  foreign 
corporation  of  stock  of  domestic, 
see  MacGinniss  ▼.  Boston,  etc.  Con- 
solidated Copper  k  Mining  Co.,  29 
Mont  428,  458;  75  Pac  89,  96 
(1904). 

11  In  De  La  Vergne  Refrigerating, 
etc.,  Co.  Y.  German  Savings  Inst., 
175  U.  S.  40;  20  Supm.  20;  44  L. 
Ed.  65  (1899),  the  power  of  a 
manufacturing  corporation  to  pur^ 
chase  the  stock  of  a  rival  corpora- 
tion for  the  purpose  of  suppressing 
competition  and  obtaining  the  man- 
agement of  such  corporation  was 
denied.  See  also  Joseph  Bancroft 
A;  Sons  Co.  v.  Bloede,  106  Fed.  396; 
45  C.  C.  A.  354;  52  L.  R.  A.  734 
(4th  C,  1901).  To  like  effect,  in 
case  of  such  purchase  for  the  pur- 
pose of  creating  a  monopoly  in  the 
telephone  business,  Dunbar  v.  Amer- 
ican Telephone,  etc.,  Co.,  224  111. 
9;  79  N.  E.  423;  115  Am.  St.  Rep. 
132  (1906).  See  subsequent  deci- 
sion in  87  N.  E.  521,  532,  534 
(1909),  where,  on  the  application 
of  minority  stockholders  the  pur- 
chasing corporation  was  required  to 
surrender  the  stock  to  the  rightful 
owners  upon  equitable  terms. 

In  Bigelow  v.  Calumet  k  Hecla 
Mining  Co.,  155  Fed.  869  (C.  C. 
Mich.,  1907),  the  illegality  of  an 
attempt  to  create  a  monopoly  by 
purchase  of  stock  of  another  cor- 
poration was  held  not  prevented  by 
the  circumstance  of  it  being  pro- 
posed to  be  effected  in  part  by  the 
holding  of  proxies.     See  as  to  power 
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§  156.  ConiolidatioiL  of  oorporatioiu. — ^The  power  of  corpora- 
tions to  consolidate  is  purely  a  creation  of  statute.^'  Statutes 
conferring  such  power  frequently  exclude  consolidation  of  com- 
peting corporations,  particularly  raiboad  corporations.^^  But 
save,  of  course,  in  case  of  the  existence  of  a  constitutional  pro- 
hibition, the  consolidation  of  competing  corporations  is,  if  au- 
thorized by  statute,  open  to  no  objection  on  the  ground  of  public 
policy.^** 

§  157.  Aoti  of  itockholdezi  as  acts  of  corporation.— ^Notwith- 
standing the  well-established  technical  distinction  between  a 
corporation  and  its  members,  as  legal  entities,  there  has  de- 
veloped a  strong  tendency  to  regard  acts  of  a  combination  of 
stockholders  in  restriction  upon  competition,  as  in  effect  the 


by  the  legiBlature  to  corporations 
such  exerciae  of  power  cannot  be 
enjoined."  As  to  effect  of  general 
prohibition  of  anti-trust  act,  in  view 
of  express  authority  to  hold  stock 
in  another  corporation,  see  under 
Mich.  (§  217);  N.  Y.  (§  224). 

IS  See  3  Cook  on  €k)rporation8y 
5th  ed.,  §  S92. 

i^In  nearly  all  the  States  there 
are  statutes  or  constitutional  pro- 
yisions  expressly  prohibiting  the 
consolidation,  sale,  lease  or  the 
like,  of  competing  railroad  lines,  in 
some  instances  of  telegraph,  tele- 
phone and  other  lines.  For  numer- 
ous decisions  construing  such  pro- 
visions, see  d  Cook  on  Corporations, 
5th  ed.,  §§  S92  et  seq.;  Noyes  on 
Intercorporate  Relations,  §§  32  et 
seq.  See  article  in  27  Am.  Law  Rev. 
330  (1893)   by  J.  C.  Thomson. 

As  to  effect  of  general  prohibition 
of  anti-trust  act,  in  view  of  express 
authority  to  hold  stock  in  another 
corporation,  see  Attorney-General  v. 
Consolidated  Qas  Co.,  124  App.  D. 
401;  108  N.  T.  Suppl.  823  (1908) ; 
Matter    of    Attorney-General,    125 


App.  D.  804;  110  N.  Y.  SuppL  186 
(1908). 

16  In  Cameron  y.  N.  Y.  k  Mt. 
Vernon  Water  Co.,  62  Hun,  269; 
16  N.  Y.  SuppL  757  (1891),  it  was 
said:  ''The  consolidation  of  corpo- 
rations engaged  in  the  same  general 
line  of  business  is  not  against  pub- 
lic policy.  The  legislature  has  per- 
mitted it  for  years  and  still  per- 
mits it^  There  is  a  great  difference 
between  the  consolidation  of  two 
corporations  into  one  new  corpora- 
tion, and  the  oamhinaiion  between 
two  existing  corporations  for  the 
prevention  of  competition.  The  for- 
mer is  permitted  and  the  latter  is 
condemned.  It  is  not  necessary  to 
point  out  the  distinction  so  far  as 
the  public  or  private  good  is  con- 
cerned. It  is  enough  that  the  legis- 
lature has  drawn  the  distinction." 
See  People  ex  reL  v.  People's  Gas 
Light  k  Coke  Co.,  205  111.  482; 
68  N.  E.  950;  98  Am.  St.  Rep.  244 
(1903). 

As  to  prohibition  of  Ohio  statute 
against  sale  of  property  of  corpora- 
tion for  the  formation  of  a  trust, 
etc,  see  §  227. 
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act  of  the  corporation,  so  far  as  legal  consequences  are  con- 
cemedy  though  technically  there  has  been  no  corporate  act  what- 
CTcr.  Thus  it  is  said:  ^^Where  all,  or  a  majority,  of  the 
stockholders  comprising  a  corporation,  do  an  act  which  is  de- 
signed to  affect  the  property  and  business  of  the  company,  and 
which,  through  the  control  their  numbers  give  them  over  the 
selection  and  conduct  of  the  corporate  agencies,  does  affect  the 
property  and  business  of  the  company  in  the  same  manner  as 
if  it  had  been  a  formal  resolution  of  its  board  of  directors; 
and  the  act  so  done  is  ultra  vires  of  the  corporation  and  against 
public  policy,  and  was  done  by  them  in  their  individual  ca- 
pacity for  the  purpose  of  concealing  their  real  purpose  and 
object,  the  act  should  be  regarded  as  the  act  of  the  corporation ; 
and,  to  prevent  the  abuse  of  corporate  power,  may  be  challenged 
as  such  by  the  State  in  a  proceeding  in  qiu)  warranto/'  ^* 

§  158.  Forc^  corporations. — ^The  general  power  of  a  State 
to  exclude  a  foreign  corporation  from  the  right  to  transact 
business  therein,  unquestionably  includes  the  power  to  exclude 
on  the  ground  of  engaging  in  transactions  that  produce,  or  tend 
to  produce,  an  illegal  restriction  upon  competition.^^     It  may 


i«SUte  ex  rel.  v.  Standard  Oil 
Co.,  49  Ohio  St.  137,  184;  30  N.  £. 
279,  289;  15  L.  R.  A.  145,  158;  34 
Am.  S«.  Rep.  541,  551  (1892),  where 
the  agreement  held  illegal  was  not 
executed  by  the  corporation  itself, 
but  by  all  the  stockholders.  It  was 
contended  that  the  corporation  was 
a  legal  entity  separate  from  its 
stockholders,  and  that  their  acts 
could  not  be  ascribed  to  the  corpo- 
ration. Under  similar  conditions  an 
agreement  was  held  illegal  in  Amer- 
ican Handle  Go.  v.  Standard  Handle 
Co.,  59  S.  W.  709,  720  (Tenn.  Gh. 
App.,  1900).  The  general  rule  was 
also  applied  in  Southern  Electric  Se- 
curities Go.  y.  State,  91  Miss.  195; 
44  So.  786;  124  Am.  St.  Rep. 
638  (1907).  Gompare  First  Na- 
tional Bank  of  Ghicago  v.  Trebein 


Go.,  59  Ohio  St.  316,  326;  52  N.  EL 
834,  837  (1898).  Similarly  the 
unlawfuUy  becoming  a  member  of 
a  partnership  was,  in  People  y. 
North  River  Sugar  Refining  Go.,  121 
N.  Y.  582;  24  N.  E.  834;  9  L.  R.  A. 
33;  18  Am.  St.  Rep.  843  (1890), 
held  to  be  the  action  of  the  corpo- 
ration itself,  and  not  of  the  stock- 
holders as  mere  indiyiduals.  See 
also  People  ex  rel.  y.  Amerioaa 
Sugar  Refining  Go.,  7  Ry.  A  Gorp. 
L.  J.  83  (Super.  Ot.  San  Frandsoo, 
1890).  See  under  Federal  act  (§ 
197);  under  111.   (§  209). 

17  Thus  yiolation  of  an  "antl* 
trust"  law;  Waters-Pieroe  Oil  Go. 
y.  Texas,  177  U.  S.  28;  20  Supou 
518;  44  L.  Ed.  657  (1900) ;  affirm- 
ing 19  Tex.  Giy.  App.  1;  44  6. 
W.  936  (1898) ;  Hammond  Paddog 
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not  be  clear^  however^  that  this  includes  the  power  to  prevent 
a  foreign  corporation  from  engaging  in  transactions  that  con- 


Co.  T.  Arkansas,  212  U.  S.  322,  343; 
29  Supm.  370,  377  (1909);  Attor- 
ney-General ez.rel.  Wolverine  Fish 
Co.  T.  Booth,  143  Mich.  89;  106  N. 
W.  868  (1906);  SUte  ▼.  Virginia- 
Carolina  Chemical  Co.,  71  S.  C.  644, 
659;  51  S.  E.  455,  461  (1906). 
Compare  Connolty*  y.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540;  22  Supm. 
431;  46  L.  Ed.  679  (1902);  State 
ez  rel.  ▼.  SUndard  Oil  Co.,  110  S. 
W.  565,  579  (Supm.  Ct.  Tenn., 
1908).  In  Euston  ▼.  Edgar,  207 
Mo.  287;  105  S.  W.  773  (1907), 
the  anti-trust  legislation  of  the 
State  was  held  applicable,  though 
a  foreign  corporation  was  'Hhe 
agent  or  instrument  to  carry  out 
the  purpose  of  the  agreement'' 
in  question.  In  Southern  Electric 
Securities  Co.  v.  State,  91  Miss.  195 ; 
44  So.  785;  124  Am.  St.  Rep.  638 
(1907),  a  corporation  organized  in 
another  State  under  the  terms  of  a 
contract  and  for  the  purpose  of  con- 
trolling a  domestic  corporation,  in 
violating  the  anti-trust  laws  of  the 
State  was  enjoined  from  taking  ac- 
tion having  relation  to  and  in  fur- 
therance of  such  contract.  In  sev- 
eral instances  the  anti-trust  acts  are 
by  their  terms  expressly  applicable 
to  foreign  corporations.  See  under 
the  different  statutes,  c.  XX. 

As  to  power  to  exclude  because  of 
acts  done  beyond  the  State;  also  as 
to  distinction  between  corporations 
and  individuals  as  to  power  to 
exclude;  also  as  to  objection  of  im- 
pairment of  obligation  of  contract 
by  revocation  of  permit  to  foreign 
corporation  to  do  business,  see  Ham- 
mond Packing  Co.  v.  Arkansas,  su- 
pra. 


As  to  jurisdiction  of  U.  S.  Su- 
preme Court  over  controversy  be- 
tween a  State  and  a  corporation  of 
another  State,  see  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S. 
199,  234;  22  Supm.  308,  321;  46 
L.  Ed.  499  (1902). 

In  Harding  v.  American  Glucose 
Co.,  182  111.  551,  633;  65  N.  K 
577,  605;  64  L.  R.  A.  738,  770;  74 
Am.  St.  Rep.  189  (1899),  reUef  was 
granted  against  a  transfer  of  prop- 
erty by  one  foreign  corporation  to 
another,  such  transfer  being  re- 
garded as  an  incident  of  an  illegal 
restriction  upon  competition.  Nearly 
all  the  parties  ''organizing  and'  en- 
gineering" the  combination  produc- 
ing such  restriction  were  citizens 
of  Illinois.  The  property  trans- 
ferred consisted  largely  of  real  es- 
tate located  in  Illinois,  and  re- 
quired for  the  business  of  the  cor- 
poration transacted  in  the  State, 
and  other  corporations  making  sim- 
ilar transfers  also  incidents  of  the 
same  illegal  restriction  were  "oper- 
ating their  plants"  in  Illinois.  The 
court  said  (182  111.  637;  55  N.  E. 
606;  64  L.  R.  A.  772):  "When 
these  foreign  corporations  come  in- 
to this  State  to  do  business,  they 
must  conform  to  the  laws  and  pub- 
lic policy  of  this  State.  ...  If 
real  estate  in  Illinois  owned  by  do- 
mestic corporations  cannot  be  used 
for  the  purpose  of  carrying  out  the 
business  of  an  illegal  trust  or  com- 
bination, real  estate  in  Illinois  own- 
ed by  a  foreign  corporation  cannot 
be  used  for  such  a  purpose." 

See  also  under  Ark.  (§  205) ; 
Mo.  (§  220);  Tenn.  (§  231); 
Tex.     (§    232);    also    articles    in 
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stitute  commeroe  within  the  scope  of  the  oommerce  clause  of 
the  Federal  constitution,  even  though  such  transactions  produce, 
or  tend  to  produce,  an  illegal  restriction  upon  competition.^^ 


61  Cent.  L.  J.  45  (1900)  by  D. 
H.  Pingrey;  6  Chicago  Weekly 
L.  J.  128,  136  (1900)  by  W.  A. 
Conoyer;  4  Columbia  Law  Rev.  163 
(1904)  by  C.  C.  ManhaU.  Of 
oourae  an  unconstitutional  statute 
does  not  operate  as  a  withdrawal  of 
oonsent  to  a  foreign  corporation  to 
transact  business  in  the  State.  Ni- 
agara Fire  Ins.  Co.  y.  Cornell,  110 
Fed.  816  (C.  C.  Neb.,  1901),  with 
which  decision,  howeyer,  Hartford 
Fire  Ins.  Co.  y.  Perkina,  126  Fed. 


602  (C.  a  S.  D.,  1903)  seems  not 
in  harmony.  See  also,  as  to  uncon- 
stitutionality of  statute  imposing 
restrictions  upon  foreign  coriK>ra- 
tion,  Greenwich  Ins.  Co.  y.  Oirroll, 
126  Fed.  121,  126  (C.  C.  Iowa, 
1903). 

IS  It  seems  to  haye  been  held  tLat 
such  power  is  included,  in  People 
ex  rel.  y.  American  Tobacco  Co.,  2 
Chicago  L.  J.  Weekly,  249  (Cook 
Co.  Cir.  CL,  18977).  See  also  § 
178. 


CHAPTER  XVI 

0OKTBA0T8  IN  BXSTBAINT  OF  TBABB 

§  169.    The  doctrine  against  contracts  in  restraint  of  trade. 

160.  PreTention  of  restriction  upon  oompetitioii,  not  basis  of  doctrine. 

161.  Inapplicability  of  test  of  space  limit  to  restrictions  upon  compe- 

tition. 


§  159.  The  doetrine  againit  contracts  in  restraint  of  trade. — 
Generally  speakings  though  with  important  exceptions  presently 
to  be  considered,  what  are  commonly  known  as  contracts  in  re- 
straint of  trade  have  always  been  regarded  as  illegal  at  common 
law.  This  doctrine  was  established  as  early  as  the  beginning 
of  the  fifteenth  century,  in  its  original  form  condemning  any 
agreement  whereby  any  person  boimd  himself  not  to  exercise 
his  trade.^  It  seems  clear  that  the  doctrine,  in  its  origin,  being 
based  on  grounds  of  public  policy,'  had  reference  simply  to 
the  supposed  evil  resulting  from  the  withdrawal  from  trade  of 
one  actively  engaged  therein,  whether  such  evil  be  regarded  as 

iThus,  a  contract  not  to  use  the      429;  67  Pac.  468;  46  L.  R.  A.  142; 


art  of  a  dyer's  craft  within  a  cer- 
tain city  for  half  a  year  was  con- 
demned with  the  exclamation  by 
Hull,  J.:  "And,  by  G-h1,  if  the 
plaintiff  were  here  he  should  go 
to  prison  until  he  paid  a  fine." 
Year  Book,  2  Henry  5,  fol.  6,  pi.  26 
(1416). 

See  generally,  as  to  the  doctrine 
and  its  application,  article  on  "Re- 
straint of  Trade"  in  24  Am.  &  Eng. 
Enc  of  Law,  2d  ed.,  p.  841.  For 
a  statutory  declaration  of  the  doc- 
trine, see  Cal.  Civil  Ckxie,  §  1673, 
which  has  in  several  instances  been 
adopted  elsewhere.  See  Merchants' 
Ad-Sign  Co.  v.  Sterling,   124  Cal. 


71  Am.  St.  Rep.  94  (1899);  (Ms 
V.  Federal  Salt  Co.,  147  Cal.  116; 
81  Pac.  416;  109  Am.  St.  Rep.  114 
( 1905) ;  U.  S.  Consolidated  Seeded 
Raisin  Co.  v.  Griffin  ^  Skelley  Co., 
126  Fed.  364;  61  C.  C.  A.  834  (9th 
C,  1903).  See  also  under  Mich. 
(I  217). 

s  The  interest  of  the  public  alone, 
and  not  of  the  parties  to  the  con- 
tract, being  considered,  according 
to  Lawrence  v.  Kidder,  10  Barb. 
(N.  Y.)  641,  648  (1861);  and  see 
Oreenhood  on  Public  Policy,  p.  686 ; 
but  see  Beal  v.  Chase,  31  Mich. 
490,  621   (1876). 
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oonsifltiiig  of  the  increaBed  danger  of  his  becoming  a  jmblic 
burden,  or  simply  a  diminution  of  the  production  of  oommoditiee 
useful  to  the  public.*  Save  for  the  comparatively  recent  intro- 
duction of  the  exception  of  reasonable  contracts,  it  is  the  gen- 
eral doctrine  that  a  contract  in  total  restraint  of  trade,  that  is, 
without  limit  as  to  space,  is  illegal.^  But  it  has  not  generally 
been  regarded  as  necessary  that  the  contract  embrace  the  entire 
world  in  order  that  it  be  thus  illegal  In  this  country  it  has 
frequently  been  considered  sufficient  that  it  embrace  merely 
the  territory  of  a  single  State,^  though  there  is  a  tendency  to 
relax  so  arbitrary  a  rule,  so  that  the  contract  must  embrace  at 
least  the  entire  United  States.® 


s  Aooording  to  2  Parsons  on  Con- 
tracts (8th  ed.)i  p.  872  (star  p. 
749),  the  doctrine  grew  out  of  the 
law  of  apprenticeship,  it  being  here 
said:  "By  this  law,  in  its  orig- 
inal severity,  no  person  could  ex- 
ercise any  regular  trade  or  handi- 
craft except  after  a  long  appren- 
ticeship, and,  generally,  a  formal 
admission  to  the  proper  guild  or 
company.  If  he  had  a  trade,  he 
must  continue  in  that  trade,  or 
have  none.  To  relinquish  it,  there- 
fore, was  to  throw  himself  out  of 
employment;  to  fall  as  a  burden 
upon  the  community;  to  become  a 
pauper.**  See  also  Greenhood  on 
Public  Policy,  p.  685;  Pollock  on 
Contracts  (2d  Am.  Ed.),  p.  312; 
Spelling  on  Trusts  and  Monopolies, 
§  3;  Beal  v.  Chase,  note  2,  supra; 
Bingham  v.  Maigne,  52  N.  Y.  Super. 
90-  (1885);  Long  t.  Towl,  42  Mo. 
545;  97  Am.  Dec.  355  (1868); 
Skrainka  v.  Scharringhausen,  8  Mo. 
App.  522  (1880).  In  Lawrence  ▼. 
Kidder,  supra,  was  suggested  as  an 
additional  and  distinct  reason  for 
the  rule,  the  desirability  that  ''all 
the  various  trades  and  employments 
of  society  should  be  pursued  each  in 
its  due  proportion."      s.  p.,  Harri- 


son ▼.  Lockhart,  25  Ind.  112 
(1866).  In  Mitchel  ▼.  Reynolds, 
1  P.  Wms.  181,  190  (1711),  it 
was  stated  as  the  true  reasons 
of  the  doctrine  "the  mischief 
which  may  arise  to  the  party  by 
the  loss  of  his  livelihood  and  the 
subsistence  of  his  family;  to  the 
public  by  depriving  it  of  a  useful 
member."  See  also,  Oregon  Steam 
Navigation  Co.  v.  Winsor,  20  Wall. 
64;  22  L.  Ed.  315  (1873);  Gibbs 
y.  Consolidated  Gas  Co.  of  Balti- 
more, 130  U.  S.  396,  409;  9  Supm. 
553,  557;  32  L.  Ed.  979  (1889); 
Union  Strawboard  Co.  v.  Bonfield, 
193  111.  420;  61  N.  £.  1038;  86 
Am.  St.  Rep.  346  (1901) ;  Alger  v. 
Thacher,  19  Pick.  (Mass.)  51;  31 
Am.  Dec.  119  (1837);  Newell  v. 
Meyendorff,  9  Mont  254;  23  Pac. 
333;  8  L.  R.  A.  440;  18  Am.  St. 
Rep.  738  (1890) ;  Downing  v.  Lewis, 
59  Neb.  38;  80  N.  W.  261  (1899) ; 
Tecktonius  v.  Scott,  110  Wis.  441; 
86  N.  W.  672  ( 1901 ) . 

4  See  24  Am.  &  Eng.  Enc.  of  Law, 
2d  ed.,  p.  842. 

B  See  24  Am.  ft  Eng.  Enc.  of  Law, 
2d  ed.,  p.  845. 

•  Id. 
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In  its  original  form  the  doctrine  condemned  any  agreement 
in  restraint  of  trade  without  any  reference  to  the  character  of 
any  limitation  as  to  time  or  spaceJ  For  some  two  centuries  the 
doctrine  seems  to  have  thus  stood  without  modification.  After- 
wards it  was  modified  by  allowing  an  exception  of  contracts 
containing  limitations  as  to  space;  in  other  words,  paHial  re- 
straints.^ At  last,  in  the  present  century,  more  than  five  cen- 
turies after  the  introduction  of  the  doctrine,  the  test  of  limita- 
tion as  to  space  has  been  generally  abandoned,  and  the  simple 
test  of  reasondblenesSj  without  reference  to  limitations  as  to 
time  and  space,  adopted.^  Such  a  contract  has  frequently  ap- 
peared as  an  incident  to  a  contract  of  sale  of  a  business  or  of 
property  connected  therewith,  the  seller  agreeing  not  to  engage 
in  business  of  that  or  a  similar  character,^^  so  frequently  as  an 


▼  In  Colgate  y.  Bacheler,  3  Cro. 
Eliz.  872  (1602),  an  agreement  not 
to  use  the  trade  of  haberdasher 
'Vithin  the  county  of  Kent,  the 
cities  of  Canterbury  or  Rochester'' 
was  held  bad,  the  court  saying: 
'This  condition  is  against  law,  to 
prohibit  or  restrain  any  to  use  a 
lawful  trade  at  any  time  or  at  any 
place."  It  seems  to  have  long  been 
established  that  a  contract  in  re 
straint  of  trade  may  be  sustained, 
though  without  limit  as  to  time. 
See  24  Am.  &  Engi  Enc  of  Law,  2d 
ed.,  p.  847. 

•  Rogers  y.  Parrey,  Bulstrode,  136 
( 1613 ) ,  is  said  in  Spelling  on  Trusts 
and  Monopolies,  §  6^  to  be  the  first 
case  that  recognized  the  validity 
of  a  contract  containing  such  lim- 
itations. But  since  Mitchel  y. 
Reynolds,  1  P.  Wms.  181  (1711), 
their  validity  has  been  well  estab- 
lished. Here  was  sustained  an 
agreement  by  the  lessor  of  a  bake- 
house not  to  exercise  the  trade  of 
baker  within  a  certain  parish  for 
five  years.  See  also  24  Am.  &  Eng. 
Enc.  of  Law,  2d  ed.,  p.  843. 


•  Thus,  in  Nordenfelt  y.  Maxim 
Nordenfelt  Guns  &  Ammunition  Co., 
App.  Cas.  1894  (635),  a  contract 
was  sustained  as  reasonable  and 
valid  toithout  Umit  as  to  epace. 
Compare  Trenton  Potteries  Co.  v. 
Oliphant,  56  N.  J.  Eq.  680;  39  Atl. 
923  (1898);  reversed  in  58  N.  J. 
Eq.  507;  43  Atl.  723;  46  L.  R.  A. 
255;  78  Am.  St.  Rep.  612  (1899). 
See  24  Am.  &  Eng.  Enc  of  Law, 
2d  ed.,  p.  850.  In  Michigan  there 
is  a  curious  prohibition  (see  §  217^ 
of  such  contracts  "whether  reaeon- 
able  or  unreasonable,  partial  or 
general,  limited  or  unlimited^'  But 
the  ordinary  contracts  incident  to 
the  sale  of  a  business  are  excepted^ 

10  For  numerous  instances  see 
article  on  "Restraint  of  Trade/'  24 
Am.  &  Eng.  Enc.  of  Law,  2d  ed., 
p.  841;  see  also  Cal.  Civ.  Code,  §§ 
1674,  1675,  which  have  in  several 
instances  been  copied  elsewhere. 
Whether  such  a  contract  would  be 
sustainable  as  an  independent  con- 
tract, see  24  Am.  ft  Eng.  Enc  of 
Law,  2d  ed.,  p.  851;  also  article 
in  35  Am.  Law  Rev.  836    (1901). 
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incident  to  a  contract  of  employmenty  the  employee  agreeing  not 
to  engage  after  the  expiration  of  his  term  of  employment  in 
huainesB  of  that  or  a  similar  character.^  ^ 

§  160.  PreTention  of  rettrietion  upon  oompetitioB,  not  basil  of 
dootrine.^-Kot  only  is  the  basis  of  the  doctrine  against  con- 
tracts in  restraint  of  trade  clearly  as  above  stated,  but  it  seems 
equally  clear  that  the  doctrine,  in  its  origin,  had  no  reference 
whateyer  to  the  evils  produced  by  a  monopoly  or  other  restric- 
tion upon  competition.^'    Nevertheless  the  view  has  been  fre- 


In  Wayne  Monroe  TeL  Ck>.  v.  On- 
tario TeL  Ck>.,  112  N.  Y.  Suppl. 
424  (Supm.  Ot,  Sp.  T.,  190S),  the 
rule  sustaining  oontraeU  in  re- 
straint of  trade  was  applied  in  sus- 
taining a  provision  in  an  agree- 
ment between  telephone  companies 
in  restriction  upon  competition,  as 
"only  incidental  and  contributory  to 
the  attainment  of  the  main  object  of 
the  agreement,  an  ertension  of  the 
business  of  each  party  through  the 
connection  of  their  two  systems." 

11  For  numerous  instances  see 
article  on  "Restraint  of  Trade,"  24 
Am.  &  Eng.  Enc  of  Law,  2d  ed.,  p. 
841. 

IS  See  dissenting  opinion  of 
Holmes,  J.,  in  Northern  Securities 
Co.  V.  U.  S.,  193  U.  S.  197,  404; 
24  Supm.  436,  469;  48  L.  Ed.  679 
(1904).  It  was  indeed  intimated 
in  Mitchel  v.  Reynolds  as  an  addi- 
tional reason  for  the  rule,  "the  great 
abuses  these  voluntary  restraints  are 
liable  to;  as,  for  instance,  from 
corporations  who  are  perpetuaUy 
laboring  for  exclusive  advantages  in 
trade  and  to  reduce  it  into  as  few 
ha/nds  as  possible,'*  But  this  re- 
mark was  made  without  apparent 
consideration,  and  seems  entitled 
to  little  weight,  coming  after  the 
doctrine  had  been  established  in 
England  for  three  centuries.    Such 


remaric  is  the  starting  point  of  the 
view  expressed  in  subsequent  cases, 
that  the  prevention  of  monopolies  is 
an  additional  ground  for  the  doc- 
trine. Thus,  in  U.  S.  v.  Addyston 
Pipe  &  Steel  Co.,  85  Fed.  271,  279; 
29  C.  C.  A.  141,  149;  46  L.  R.  A. 
122,  129  (6th  C,  1898);  Talcott 
V.  Bra^ett,  5  III.  App.  60,  67 
(1879) ;  Chapin  v.  Brown,  83  Iowa, 
156;  48  N.  W,  1074;  12  L.  R.  A. 
428;  32  Am.  St.  Rep.  297  (1891)  ; 
Alger  V.  Thacher,  19  Pick.  (Mass.) 
61;  31  Am.  Dec  119  (1837);  Tay- 
lor V.  Blanchard,  18  Allen  (Mass.), 
370;  90  Am.  Dec  203  (1866); 
Bishop  V.  Palmer,  146  Mass.  469; 
16  N.  £.  299;  4  Am.  St.  Rep.  339 
(1888);  Clark  v.  Needham,  126 
Mich.  84;  83  N.  W.  1027;  61  L.  R. 
A.  785;  84  Am.  St.  Rep.  559 
(1900) ;  Skrainka  v.  Scharringhau- 
sen,  8  Mo.  App.  522  (1880) ;  Heim 
Brewing  Co.  v.  Belinder,  97  Mo. 
App.  64,  76;  71  S.  W.  691,  695 
(1902);  Newell  v.  Meyendorff,  9 
Mont.  254;  23  Pac  333;  8  L.  R.  A. 
440;  18  Am.  St.  Rep.  738  (1890) ; 
Eastern  Express  Co.  v.  Meserve,  60 
N.  H.  198  (1880);  Pocahontas 
Coke  Co.  V.  Powhatan  Coal  ft  Coke 
Co.,  60  W.  Va.  508;  56  S.  E.  264; 
10  L.  R.  A.  N.  S.  268;  116  Am. 
St.  Rep.  901  (1907);  Milwaukee 
Masons  ft  Builders'  Assoc  v.  Nieze- 
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quently  expressed  or  acted  upon  that  the  doctrine  against  restrio- 
tions  upon  competition  is  based  on  that  against  contracts  in  re- 
straint of  trade.^*  This  misapprehension  is  comparatively 
harmless  where  the  same  result  would  be  reached  whichever 


rowBki,  96  Wb.  129;  70  N.  W.  166; 
37  L.  R.  A.  127;  60  Am.  St.  Rep. 
97  (1897) ;  Teoktonius  v.  S<»tt,  110 
Wis.  441;  86  N.  W.  672  (1901).  In 
U.  S.  Chemical  Co.  y.  Provident 
Chemical  Co.,  64  Fed.  946  (C.  C. 
Mo.,  1894),  it  was  even  said  that 
''the  Bubetantial  ground  in  aU  ca»e$, 
eepedallj  where  corporations  are 
oonoemed,  is  that  such  contracts 
tend  to  create  monopolies."  Com- 
pare Lufkin  Rule  Co.  v.  Fringeli, 
67  Ohio  St.  696;  49  N.  £.  1030;  41 
L.  R.  A.  186;  63  Am.  St  Rep.  736 
(1898). 

x«Thus,  in  National  Harrow  Ca 
V.  Hench,  83  Fed.  36;  27  C.  C.  A. 
849;  39  L.  R.  A.  299  (3d  C,  1897) ; 
U.  S.  V.  Addyston  Pipe  A  Steel  Co., 
85  Fed.  271,  291;  29  C.  C.  A.  141, 
161;  46  L.  R.  A.  122,  136  (6th 
C,  1898;  a  conspicuous  illustration, 
in  view  of  the  elaborate  discussion 
of  authorities) ;  State  v.  Central  of 
Georgia  Ry.  Co.,  109  Ga.  716,  722, 
726;  36  S.  E.  37,  38,  40;  48  L.  R. 
A.  361,  363,  366  (1900) ;  Brown  v. 
Jacobs  Pharmacy  Co.,  116  Ga.  429, 
434;  41  S.  E.  663,  656;  67  L.  R.  A. 
647,  660;  90  Am.  St.  Rep.  126 
(1902);  Craft  ▼.  McConoughy,  79 
HI.  346;  22  Am.  Rep.  171  (1876); 
More  V.  Bennett,  140  111.  69 ;  29  N. 
£.  888;  16  L.  R.  A.  361;  33  Am. 
St.  Rep.  216  (1892);  State  v. 
Smiley,  66  Kan.  240,  267;  69  Pao. 
199,  206;  67  L.  R.  A.  903,  911 
(1902);  Klingel's  Pharmacy  v. 
Sharpe,  104  Md.  218;  64  AU.  1029; 
7  L.  R.  A.  N.  S.  976;  118  Am.  St 
Rep.  899  (1906);  SUte  ex  inf. 
Crow  V.  Firemen's  Fond  Ins.  Co., 


162  Mo.  1,  41,  42;  62  S.  W.  696, 
606,  607;  46  L.  R.  A.  363,  376 
(1899) ;  Finek  v.  Schneider  Granite 
Co,.  187  Mo.  244,  268;  86  S.  W. 
213,  220;  106  Am.  St  Rep.  462 
(1906);  Strait  v.  National  Harrow 
Co.,  18  N.  Y.  Suppl.  224  (Supm. 
Ct,  Sp.  T  1891);  Central  Ohio 
Salt  Co.  ▼.  Guthrie,  36  Ohio  St 
666  ( 1880) ;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St  173, 
184;  8  Am.  Rep.  169,  163  (1871); 
Monongahela  River  Consolidated 
Coal  &  Coke  (>>.  y.  Jutte,  210  Pa. 
St  288,  300:  69  AtL  1088,  1092; 
106  Am.  St  Rep.  812  (1904); 
Slaughter  v.  Thacker  Coal  k  Coke 
Co.,  66  W.  Va.  642;  47  S.  E.  247; 
66  L.  R.  A.  342;  104  Am.  St  Rep. 
1013  (1904).  See  also  Milwaukee 
Masons  A  Builders'  Assoc,  v.  Kie- 
zerowski,  96  Wis.  129;  70  N.  W. 
166;  37  L.  R.  A.  127;  60  Am.  St 
Rep.  97  (1897) ;  Urmston  v.  White- 
legg,  63  L.  T.  R.  (N.  S.)  456 
(1890) ;  Dueber  Watch-Case  Manuf. 
C6.  V.  Howard  Watch  &,  Clock  Co., 
66  Fed.  637,  643;  14  C.  C.  A.  14, 
20  (2d  C,  1896),  and  cases  cited 
infra. 

In  Cummings  v.  Union  Blue  Stone 
C6.,  164  N.  Y.  401;  68  N.  E.  626; 
62  L.  R.  A.  262;  79  Am.  St  Rep. 
665  (1900),  where  an  agreement 
was  held  illegal  according  to  the 
doctrine  against  restrictions  upon 
competition,  cases  of  a  vendor  agree- 
ing not  to  engage  in  the  same  busi- 
ness were  distinguished  as  cases  of 
contracts  ''not  in  general  restraint 
of  trade.**  On  the  other  hand,  the 
distinction  between  these  doctrines 
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doctrine  be  applied.  But  it  is  otherwise  where  a  transaction 
that  should  be  held  illegal  according  to  the  doctrine  against 
restrictions  upon  competition,  is  upheld  by  applying  that  against 
contracts  in  restraint  of  trade.^^     A  further  serious  result  of 


has  been  apprehended  by  some 
courts.  Thus,  in  National  Benefit 
Co.  Y.  Union  Hospital  Co.,  45  Minn. 
272;  47  N.  W.  S06;  11  L.  R.  A. 
437  (1891),  where  a  contract  be- 
tween two  corporations  was  sus- 
tained as  not  illegal  as  in  restraint 
of  trade,  the  court  said:  "Neither 
one  nor  both  of  these  companies 
have  any  exdusive  right  to  engage 
in  this  business,  it  being  one  open 
to  all.  Hence  this  contract  does  not 
and  cannot  cremate  any  monopoly. 
The  most  that  can  be  claimed 
against  it  is  that  it  reduces  by  one 
the  number  of  competitors."  So,  in 
Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473,  483;  13  N.  £.  419,  422; 
60  Am.  Rep.  464,  469  (1887),  it 
was  said:  "To  the  extent  that  the 
contract  prevents  the  vendor  from 
carrying  on  the  particular  trade, 
it  deprives  the  community  of  any 
benefit  it  might  derive  from  his 
entering  into  competition.  But  the 
business  is  open  to  all  others,  and 
there  is  little  danger  that  the  pub- 
lic will  suffer  harm  from  lack  of 
persons  to  engage  in  a  profitable 
industry.  Such  contracts  do  not 
create  monopolies.  They  confer  no 
special  or  exclusive  privilege.  If 
contracts  in  general  restraint  of 
trade,  where  the  trade  is  general, 
are  void  as  tending  to  monopolies, 
contracts  in  partial  restraint,  where 
the  trade  is  local,  are  subject  to  the 
same  objection,  because  they  deprive 
the  local  community  of  the  serv- 
ices of  the  covenantor  in  the  par- 
ticular trade  or  calling,  and  pre- 
vent his  becoming  a  competitor  with 


the  covenantee."  To  similar  effect. 
Excelsior  Quilting  Co.  v.  Creter,  36 
Misc.  698;  74  N.  Y.  Suppl.  361 
(Supm.  Ct,  Sp.  T.,  1902).  See  also 
National  Enameling  Co.  v.  Haber- 
man,  120  Fed.  416,  421  (C.  C.  Conn., 
1903).  Compare  Barber  Asphalt 
Paving  Co.  v.  Brand,  7  N.  Y.  Suppl. 
744  (Supm.  Ct.,  Gen.  T.,  1889). 
See,  as  to  application  to  "trusts," 
of  rules  governing  contracts  in  re- 
straint of  trade,  articles  in  4  Harv. 
Law  Rev.  128  (1890)  by  A.  M. 
Eaton;  13  Id.,  198,  265,  278  (189»- 
1900)  by  £.  Q.  Keasbey;  21  Id.  167 
(1907)  by  Herbert  Pope;  2  Eddy 
on  Combinations,  §§  657,  719.  For 
an  expression  of  view  similar  to 
that  stated  in  the  text,  see  Noyes  on 
Intercorporate  Relations,  2d  ed.,  c 
33. 

i«In  Leslie  v.  LorilUrd,  110  N. 
Y.  519,  534;  18  N.  E.  363,  366;  1 
L.  R.  A.  466,  461  (1888),  an  agree 
ment  between  two  rival  steamboat 
companies  by  which  one  discontin- 
ued business,  was  sustained.  It 
would  seem  from  the  statement 
of  facts  that  the  agreement  was  be- 
tween the  only  two  steamboat  com- 
panies running  between  New  York 
and  certain  ports  in  Virginia.  The 
agreement  seems  to  have  resulted 
in  a  practical  monopoly,  and  it 
seems  difficult  to  sustain  the  de- 
cision, in  view  of  later  ones,  even 
in  New  York.  See  comments  on 
this  decision  in  U.  S.  v.  Addyston 
Pipe  ^  Steel  Co.,  86  Fed.  271,  285; 
29  C.  C.  A.  141,  155;  46  L.  R.  A. 
122,  133  (6th  C,  1898).  The  court 
(in    Leslie    v.    Lorillard)     asked: 
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the  failure  to  observe  the  distinction  is  seen  in  statutory  pro- 
hibitions intended  to  include  restrictions  upon  competition 
merely^  but  actually  including  such  contracts  in  restraint  of 
trade  as  in  no  sense  constitute  restrictions  upon  competition.^^ 
§  161.  Inapplicability  of  test  of  space  limit  to  restrictions 
upon  competition. — That  the  prevention  of  restrictions  upon 
competition  is  not  the  basis  of  the  doctrine  against  con- 
tracts in  restraint  of  trade  conspicuously  appears  from  the 


"How  is  the  result  different  from 
the  simpler  case  of  the  sale  by  an 
individual  of  his  business  and  his 
right  to  conduct  it  in  a  particular 
part  of  the  land?"  The  answer,  of 
course,  is  that  in  the  case  supposed 
the  agreement  does  not,  necessarily 
at  least,  result  in  an  appreciable  re- 
striction upon  competition,  at  any 
rate,  not  in  a  monopoly.  This  de- 
cision is  the  more  surprising  in  view 
of  the  circumstance  that  in  Dia- 
mond Match  Ck>.  v.  Roeber,  106  N. 
Y.  473;  13  N.  E.  419;  60  Am.  Rep. 
464  (1S87),  the  same  court  had  so 
clearly  recognized  the  distinction 
between  the  doctrines.  So,  in  Dolph 
V.  Troy  Laundry  Machinery  Co.,  28 
Fed.  653  (C.  C.  N.  T.,  1886),  an 
agreement  between  two  manufactur- 
ers of  washing-machines,  they  be- 
ing the  principal,  but  not  the  only, 
manufacturers  in  this  country,  for 
a  division  of  profits  on  sales,  upon 
the  basis  of  a  fixed  price,  was  held 
not  illegal.  In  Master  Stevedores' 
Assoc,  v.  Walsh,  2  Daly  (N.  Y.), 
1,  14  (1867),  was  sustained  a  by- 
law of  an  association  of  master 
stevedores,  providing  for  fiwing 
prices  for  which  members  should 
work.  Hie  question  whether  this 
was  void  as  tending  to  prevent 
competition,  was  not  discussed  be- 
yond a  statement  that  the  by-law 
was  "not  in  restraint  of  trade,  for 
it  imposes  no  restraint  upon  one 


party  which  is  not  beneficial  to  the 
others,  and  is  not  prejudicial  to 
the  interests  of  the  public."  To 
what  extent  the  members  of  the 
association  controlled  the  business 
in  the  locality  of  their  operations 
does  not,  however,  appear. 

IB  Thus,  so  far  as  the  Federal 
anti-trust  act  has  had  any  effect, 
it  has,  as  a  rule,  been  with  refer- 
ence, not  to  "trusts,"  or  other  mere 
restrictions  upon  competition,  but 
to  contracts  in  restraint  of  "trade" 
or  "commerce."  See  in  the  different 
anti-trust  acts,  prohibitions  against 
combinations  to  "create  or  carry 
out  restrictions  in  trade";  combi- 
nations, etc.,  "in  restraint  of  trade," 
and  the  like.  As  to  application  of 
such  provisions  to  ordinary  con- 
tract of  vendor  not  to  engage  in 
business,  see  under  Federal  act  (§ 
192);  also  under  Minn.  (§  218); 
Neb.  (§  222);  Tex.  (§  232).  Com- 
pare under  111.  (§  209);  Mich.  (§ 
217).  As  to  application  of  such 
provisions  to  restrictions  upon  use 
of  property,  see  under  Neb.  (§  222). 
See  under  Federal  act  (§  194) ; 
also  under  Tex.  (§  232),  as  to 
whether  such  prohibitions  include 
reasonable  restrictions.  See  article 
in  33  Am.  Law  Rev.  63  (1899),  on 
"Anti-trust  Legislation  and  the 
Doctrine  against  Contracts  in  Re- 
straint of  Trade.*' 
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inapplicability  of  the  test  of  space  limit  to  restrictions 
upon  competition.^^  Thus,  at  least  until  very  recently,  the 
doctrine  would  have  been  applied  so  as  to  hold  illegal  the  with- 
drawal (without  limit  as  to  space)  of  one  out  of  a  thousand 
trade  competitors  in  a  given  dty,  notwithstanding  that  the  con- 
tinuance of  the  other  nine  hundred  and  ninety*nine  would  have 
effectually  prevented  the  danger  of  monopoly.  On  the  other 
hand,  it  would  (as  modified  with  reference  to  space)  have  been 
commonly  applied  to  hold  legal  the  withdrawal  of  nine  hun- 
dred and  ninety-nine  such  competitors  from  carrying  on  their 
trade  within  a  given  city;^^  while  such  withdrawal,  though 
valid  under  the  technical  doctrine  as  to  space  limit,  would  be 


i«  The  total  inapplicabUity  of  the 
test  of  Bpaoe  limit  to  restrictions 
upon  competition,  was  clearly  seen 
in  Nester  v.  Ocmtinental  Brewing 
Co.,  161  Pa.  St.  473;  29  AtL  102; 
24  L.  R.  A.  247;  41  Am.  St.  Rep. 
894  (1894),  where  a  combination 
to  prevent  competition  within  the 
city  of  Philadelphia  and  the  county 
of  Camden,  N.  J.,  was  held  illegal, 
against  the  objection  that  the  re- 
straint was  but  partial.  The  court 
said:  "It  is  obviously  immaterial 
whether  the  restraint  be  general 
or  partial  The  application  of  the 
rule  does  not  depend  upon  the  num- 
ber of  those  who  may  be  implicated, 
nor  the  extent  of  space  included, 
in  the  combination;  but  upon  the 
existence  of  injury  to  the  public 
One  combination  consisting  of  but 
part  of  those  engaged  in  a  given 
branch  of  trade,  may  amount  to  a 
practical  monopoly;  while  another, 
less  extensive  in  its  scope,  may,  as 
well,  bring  disaster  in  its  train. 
The  difference  lies  only  in  degree, 
but  equally  forbids  the  aid  of 
courts."  In  Stewart  v.  Steams  & 
Culver  Lumber  Co.,  48  So.  19,  26 


(Supm.  Ct  Fla.,  1908),  where  the 
restriction  was  in  the  business  of 
keeping  a  general  store  in  a  vil- 
lage (see  §  173),  it  was  said: 
"Where  an  agreement  in  operation 
has  a  necessary  tendency  to  re- 
strain trade  or  to  monopoly  to  the 
appreciable  injury  of  the  public, 
limitations  as  to  time,  place,  or 
subjects  contained  in  the  agreement 
are  immaterial."  In  Addyston  Pipe 
&  Steel  Co.  V.  U.  8.,  176  U.  S.  211, 
237;  20  Supm.  96,  106;  44  L.  Ed. 
136  (1899),  the  restriction  in  ques- 
tion was  held  ill^^l,  though  its 
operation  "did  not  cover  the  United 
States."  Similarly  the  test  of  space 
limit  was  rejected  in  Texas  Stand- 
ard Oil  Co.  V.  Adoue,  83  Tex.  650, 
660;  19  S.  W.  274,  278;  16  L.  R. 
A.  598,  602;  29  Am.  St.  Rep.  690, 
700  (1892);  Bailey  ▼.  Master 
Plumbers,  103  Tenn.  99,  114;  52 
S.  W.  853,  856.;  46  L.  R.  A.  661, 
565  (1899);  Chicago,  Wilmington, 
etc.,  Coal  Co.  v.  People,  114  111. 
App.  75,  113,  115  (1904). 

17  See,  for  instance,  Kellogg  ▼. 
Larkin,  infra,  and  cases  cited  in 
Greenhood  on  Public  Policy,  p.  709. 
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contrary  to  the  present  doctrine 
petition.*® 

i^In  TuBcalooM  Ice  Manuf.  Ck>. 
V.  WilliamB,  127  Ala.  110;  28  So. 
669;  60  L.  R.  A.  176;  86  Am.  St. 
Rep.  126  (1900),  an  agreement  in 
restriction  upon  competition  was 
held  invalid  though  confined  in  its 
operation  to  a  region  of  7>000  in- 
habitants. This  was,  however,  on 
the  ground  that  the  agreement,  re- 
garded as  a  contract  in  restraint  of 
trade,  was  thus  not  incident  to  the 
purchase  of  any  business  or  plant. 
But  the  following  are  instances  of 
acts  held  legal,  where  the  court 
might  have  decided  them  to  be  il- 
l^^l  as  creating  restrictions  upon 
competition,  had  it  not  been  for  the 
confusion  of  thought  produced  by 
applying  the  test  of  space  limit.  In 
Skrainka  v.  Scharringhausen,  8  Mo. 
App.  622,  627  (1880),  an  agreement 
among  twenty-four  proprietors  of 
stone-quarries  in  a  portion  of  St. 
Louis,  providing  for  the  sale  of  all 
the  rubble  building-stone  of  such 
quarries  by  a  common  agent  for  a 
period  of  six  months  at  prices  fixed 
by  the  agreement,  was  sustained. 
By  its  terms  the  agreement  was  de- 
signed to  prevent  the  depression  of 
prices  resulting  from  competition, 
making  it  impossible  to  work  quar- 
ries at  a  profit.  The  court  said: 
''The  partial  nature  of  the  restraint 
in  the  case  before  us  seems  to  be  not 
colorable,  but  real.  The  agreement 
is  amongst  the  quarrymen  of  one 
district  of  one  dty,  and  it  does  not 
appear  that  it  embraces  all  of  them. 
.  .  .  It  ia  limited  both  aa  to  time 
and  place;  and  we  know  of  no  case 
in  recent  timet  in  which  a  con- 
tract such  as  the  one  before  us 
has  been  declared  illegal.''  So  in 
San  Diego  Water  Go.  v.  San  Diego 
Flume  Ck).,  108  Gal.  649;  41  Pac. 


against  restrictions  upon  com- 

496;  29  L.  R.  A.  839  (1896),  a 
contract  restraining  competition  in 
the  business  of  supplying  water  to 
a  city  was  held  valid,  as  only  par- 
tial, being  confined  to  such  city. 
In  Downing  v.  Lewis,  69  Neb.  38; 
80  N.  W.  261  (1899),  the  contract 
sustained  as  valid  was  between  the 
proprietors  of  the  only  two  laun- 
dries in  a  given  dty.  A  striking 
instance  to  similar  effect  is  Kellogg 
▼.  Larkin,  3  Pinney  (Wis.),  123, 
142;  66  Am.  Dec  164,  173  (1861), 
where  recovery  was  allowed  on  a 
lease  of  a  warehouse,  though,  to 
the  knowledge  of  the  plaintiff,  exe- 
cuted in  furtherance  of  an  agree- 
ment between  proprietors  of  six 
wheat  mills  on  the  one  hand,  and 
the  proprietors  of  twelve  warehouses 
on  the  other,  whereby  the  ware- 
housemen were  to  give  the  former 
"full,  absolute  and  iminterrupted 
control  of  the  Milwaukee  wheat  mar- 
ket, so  far  as  they  shall  be  able  to 
do  so  by  virtue  of  their  capacity 
as  warehousemen  or  vessel  and  dock 
owners."  The  court  said:  "The 
restraint  it  imposed  upon  trade,  if 
any,  was  partial  and  limited;  lim- 
ited in  every  particular  referred  to 
in  the  books.  It  was  limited  as  to 
persons,  as  to  object,  as  to  place 
and  as  to  time  (though  this  last 
is  not  essential).  As  to  persons,  it 
was  limited  to  the  proprietors  of 
eleven  (twelve)  warehouses;  as  to 
object  it  was  limited  to  the  traffic 
in  wheat;  as  to  place,  it  was  lim- 
ited to  the  Milwaukee  market;  and 
as  to  time,  to  a  period  of  about 
seven  months."  Compare  Henriman 
y.  Menzies,  116  Cal.  16;  46  Pac. 
730;  36  L.  R.  A.  318;  66  Am.  St 
Rep.  82  (1896). 


CEAPTEE  XVII 

BJJMEDISS 

§  162.    Acts  illegal  as  against  public  policy  and  criminal  acts. 

163.  Criminal  liabiUty. 

164.  Civil  lUbility. 

166.  Proceeding  on  behalf  of  public. 

166.  Injunction  in  proceeding  on  behalf  of  public. 

167.  Non-enforcibility  of  agreement. 

168.  Injury  to  party  to  restriction. 

169.  Agreement  not  related  to  restriction. 

170.  Non-enforcibility  of  agreement  because  of  relation  to  restriction. 

171.  Remedies  by  or  against  agent. 

172.  Agreement  of  sale. 

173.  Contract  in  restraint  of  trade. 

174.  Disaffirmance  of  agreement. 
176.  Corporate  acts. 

176.  Relief  to  stockholder. 

177.  Dissolution  or  ouster  of  corporation. 

§  162.    Acts  illegal  as  against  public  policy  and  criminal  acts. 

— ^In  the  view  we  have  taken^  an  act  illegal  as  against  public 
policy  involves  the  idea  of  a  wrong  committed  against  a  con- 
siderable number  of  persons,  vaguely  designated  as  "the  pub- 
lic" ^  The  same  may  be  said  of  an  act  illegal  as  a  criminal 
act.^  But  not  all  acts  illegal  as  against  public  policy  are 
criminal.  The  precise  line  of  distinction  may  not  be  easy  to 
draw;  the  distinction  seems  to  be  one  of  degree  rather  than  of 
kind.  The  border  territory  of  doubtful  cases  includes,  to  some 
extent  at  least,  acts  illegal  as  producing  or  tending  to  produce 
restrictions  upon  competition. 

§  163.  Criminal  liability.— It  seems  clear  that  not  all  acts 
in  restriction  upon  competition  are  criminal;  and,  indeed,  the 
question  of  criminality  has  been  raised  only  as  to  such  acts  as 

1  See  §  106. 

t  See    1    Bishop's    New   Criminal  Law,  §§  231,  232. 
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oome  under  the  description  of  forestalling,  engrossing  and  re- 
grating,  which  were  for  centuries  statutory  offenses  in  Eng- 
land, a  decision  of  the  question  whether  they  were  criminal 
acts  at  common  law  being  thus  precluded.^  In  this  country 
there  seems  to  have  been  no  serious  attempt  to  enforce  on  com- 
mon-law grounds  any  criminal  liability  for  acts  producing  or 
tending  to  produce  restrictions  upon  competition,  though  the 
opinion  has  frequently  been  expressed  that  such  a  liability  ex- 
ists.^ Another  source  of  such  opinion  seems  to  be  the  exploded 
doctrine,  elsewhere  considered,  of  a  criminal  liability  for  com- 


s  Though  the  question  was  not  in 
the  case,  it  seems  to  have  been  the 
view  of  the  court  in  Mogul  S.  S. 
Co.  ▼.  McGregor,  App.  Cas.  (1892), 
25,  46,  68,  that  what  were  here 
called  agreements  "in  restraint  of 
trade"  were  not  indictable  at  com- 
mon law,  questioning  remarks  of 
Crompton,  J.,  in  Hilton  ▼.  Eckers- 
ley,  6  El.  &  Bl.  47  (1855).  Of 
forestalling,  engrossing  and  regrat- 
ing  it  is  said  in  1  Bishop's  New 
Criminal  Law,  §  518:  ''These  are 
kindred  offenses,  indictable  both  un- 
der the  ancient  common  law  and  hy 
early  English  statutes,  yet  seldom 
made  the  subject  of  a  criminal 
prosecution  in  modern  times.  And 
in  England  they  were  abolished  in 
1844,  by  7  ft  8  Vict.,  c.  24,  both 
as  common-law  offenses  and  as  stat- 
utory." The  statutes  against  these 
offenses  had  been  repealed  by  12 
Geo.  3^  c.  71  (1772),  but,  according 
to  Rex  v.  Rusby,  Peake's  Additional 
Nisi  Prius  Cases,  189  (1800);  Rex 
y.  Waddington,  1  East,  143  (1800), 
they  continued  as  common-law  of- 
fenses. See  also  2  Wharton's  Crim- 
inal Law  (10th  ed.),  §§  1849-51. 
For  an  extended  discussion  of  the 
statute,  5  ft  6  Edw.  6,  c.  14,  see 
Eddy  on  Combinations,  §§  40-52. 
In  Ontario  Salt  Co.  ▼.  Merchants' 


Salt  Co.,  18  Grant  (Ontario),  540 
(1871),  an  agreement  among  manu- 
facturers of  salt  was  held  not  ille- 
gal on  the  ground  that  its  object 
was  to  raise  the  price,  but  the 
view  was  taken  that,  even  if  such 
acts  were  once  illegal  at  common 
law,  "long  usage"  has  brought  about 
a  change  in  tne  common  law  in  this 
respect.  See  Story  on  Sales  (4th 
ed.),  §  490;  also  article  in  7  Harv. 
Law  Rev.  338  (1894)  by  W.  P. 
Dana,  where  it  is  said  that  "at 
common  law  there  was  no  such  of- 
fense as  'monopolizing'"  (p.  342), 
and  it  is  denied  (p.  345)  that  "en- 
grossing" at  common  law  had  any 
relation  to  "monopolizing." 

4  See,  for  instance,  Raymond  v. 
Leavitt,  46  Mich.  447 ;  41  Am.  Rep. 
170  (1881) ;  Cummings  ▼.  Foss,  40 
111.  App.  523  (1891);  affirmed  in 
Foss  V.  Cummings,  149  111.  353;  36 
N.  E.  553  (1894);  Strait  v.  Na- 
tional Harrow  Co.,  18  N.  Y.  Suppl. 
224  (Supm.  Ct.,  Sp.  T.,  1891); 
Klingel's  Pharmacy  y.  Sharps,  104 
Md.  218;  64  Atl.  1029;  7  L.  R.  A. 
N.  S.  976;  118  Am.  St.  Rep.  399 
(1906);  Hammond  Packing  Co.  v. 
State,  81  Ark.  519;  100  S.  W.  407, 
1199  (1907).  These  were  all  pro- 
ceedings to  enforce  a  civil  liability. 
It  is  said  in  1  Bishop's  New  Crim- 
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binations  to  raise  wages.^  Criminal  liability  for  acts  produc- 
ing or  tending  to  produce  restrictions  upon  competition^  now 
very  generally  exists  in  this  country  by  virtue  of  statute.* 

§  164.  Civil  liability. — ^Leaving  out  of  consideration  reme- 
dies as  between  parties  to  an  agreement  in  restriction  upon 
competition^  it  seems  to  have  been  the  strict  rule  of  the  com- 
mon law  that  no  civil  liability  results  merely  from  the 
existence  of   such   a   restriction.^     The   reason   of   this   rule 


inal  Law^  §  620:  ''It  Ib  reasonably 
plain  that  the  common  law  of  our 
States  has  not  adopted  these  of- 
fenses in  terms  as  thus  defined. 
Yet  it  does  not  follow  that  the  prin- 
ciple from  which  the  law  proceeded 
has  not  become  an  inheritance  with 
us.  Modified,  therefore,  and  thus 
adapted  to  our  altered  situation 
and  circumstances,  there  is  ground 
for  deeming  them  criminal  misde- 
meanors in  States  that  recognize 
common-law  crimes.'*  Otherwise,  of 
course,  where  common-law  crimes 
are  not  recognized.  See  State  esc 
rel.  Monnett  v.  Buckeye  Pipe  Line 
Co.,  61  Ohio  St.  520;  56  N.  E. 
464  (1900).  See  the  elaborate  dis- 
cussion in  Stickney's  "State  Con- 
trol of  Trade  and  Commerce."  In 
2  Wharton's  Precedents,  No.  658,  is 
a  case  of  an  indictment  for  a  con- 
spiracy among  carriers  to  regulate 
the  prices  of  transportation,  sus- 
tained by  Judge  Grier,  afterwards 
of  the  United  States  Supreme  Court. 

As  to  sufficiency  of  information 
on  prosecution  for  conspiracy  in 
restraint  of  trade,  see  State  ▼. 
Dreany,  65  Kan.  292;  69  Pac  182 
(1902). 

In  JStna  Ins.  Co.  v.  Common- 
wealth, 106  Ky.  864;  51  S.  W.  624; 
45  L.  R.  A.  355  (1899),  where  the 
authorities  were  elaborately  re- 
viewed, it  was  held  not  an  indictable 
offense  at  common  law  to  combine 


for  the  purpose  of  maintaining  rates 
of  insurance. 

BSee,  for  instance,  Morris  Run 
Coal  Co.  V.  Barclay  Coal  Co.,  68  Pa. 
St  173,  187;  8  Am.  Rep.  159,  166 
(1871).  In  Chicago,  WUmington, 
etc..  Coal  Co.  v.  People,  214  111. 
421;  73  N.  E.  770  (1905),  where 
was  sustained  a  conyiction  for  a 
conspiracy  in  restriction  upon  com- 
petition, common-law  grounds  were 
regarded  as  sufficient,  though  the 
indictment  also  contained  counts 
framed  under  statutes.  The  com- 
mon law  on  this  subject  was  held 
not  repealed  by  statute.  See  also 
Sanford  t.  People,  121  111.  App.  619 
(1905). 

*  See  under  the  various  anti-trust 
acts,  cc.  XIX,  XX. 

7  Transportation  Co.  v.  Standard 
Oil  Co.,  50  W.  Va.  611,  617;  40 
S.  £.  591,  593;  56  L.  R.  A.  804, 
808;  88  Am.  St.  Rep.  895  (1902). 
See  Olmstead  v.  Distilling  A  (Bat- 
tle-Feeding Co.,  77  Fed.  265  (C.  C. 
111.,  1896).  So  held  that  no  acUon 
would  lie  against  the  members  of 
a  combination  illegal  as  in  restric- 
tion upon  competition,  for  a  refusal 
to  sell  to  the  plaintiff.  Brewster 
V.  Miller,  101  Ky.  368;  41  S.  W. 
301;  38  L.  R.  A.  505  (1897). 
Analogous  are  the  decisions  to  the 
effect  that  a  contract  in  restraint 
of  trade  is  not  actionable  at  the 
instance    of    third    parties;    thus, 
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is  that  while  it  is  true  that  an  injury  is  regarded  as 
resulting  to  a  large  number  of  persons  vaguely  designated 
as  "the  public,^'  nevertheless,  the  injury  to  any  given  in- 
dividual is  comparatively  insignificant,   and  great  inconven- 


Bohn  Manuf .  Co.  v.  Hollis,  54  MiniL 
223,  234;  66  N.  W.  1119,  1121;  21 
L.  R.  A.  337,  339;  40  Am.  St.  Rep. 
319  (1893),  where  the  court  said: 
"The  courts  sometimes  caU  such 
contracts  'unlawful'  or  'illegal/  hut 
in  every  Instance  it  will  he  found 
that  these  terms  were  used  in  the 
sense  merely  of  'void'  or  'unen- 
loroeable'  as  between  the  parties; 
the  law  considering  the  disadvantage 
80  imposed  upon  the  contract  a  suffi- 
cient protection  to  the  public."  See 
also  remarks  of  Lord  Watson  in 
Mogul  S.  S.  Co.  V.  McGregor,  App. 
Cas.  (1892)  25,  42;  also  Continental 
Ins.  Co.  V.  Board  of  Underwriters, 
97  Fed.  310,  318  (C.  C.  Cal.,  1895) ; 
Dueber  Watch-Case  Manuf.  (^.  v. 
Howard  Watch  &  Clock  Co.,  3  Misc. 
582;  24  N.  T.  Suppl.  647  (Supm. 
Ct.,  Sp.  T.,  1893) ;  U,  S.  V.  Addys- 
ton  Pipe  &  Steel  Co.,  86  Fed.  271, 
279;  29  C.  C.  A.  141,  148;  46  L. 
R.  A.  122,  128  (6th  C,  1898); 
Tanenbaum  v.  N.  Y.  Fire  Ins.  Ex- 
change, 33  Misc.  134;  68  N.  Y. 
SuppL  342  (Supm.  Ct,  Sp.  T., 
1900) ;  Park  v.  National  Wholesale 
Druggists'  Assoc,  54  App.  D.  223; 
66  K.  Y.  SuppL  615  (1900) ;  Walsh 
V.  Dwight,  40  App.  D.  513;  58  K. 
Y.  Suppl.  91  (1899) ;  State  ez  rel. 
Monnett  v.  Buckeye  Pipe  Line  Co., 
61  Ohio  St.  520;  56  N.  E.  464 
(1900).  See  also,  article  in  19 
Law  Quart  Rev.  37,  182  (1903)  by 
D.  R.  Chalmers  Hunt  In  Dittman 
V.  Distilling  Co.  of  America,  64  K. 
J.  Eq.  537,  544;  54  Atl.  570,  572 
(1903),  where  a  stodcholder  was  de- 
nied   equitable    relief   against   the 


transfer  of  a  controlling  interest  in 
the  stock  of  the  corporation  to  an- 
other corporation,  such  relief  being 
sought  on  the  ground  that  the  or- 
ganisation of  the  latter  corporation 
and  such  transfer  of  stock  involved 
the  creation  of  an  illegal  restriction 
upon  competition,  it  would  seem 
that  the  dedsion  might  well  have 
rested  on  the  doctrine  stated  in  the 
text,  and  that  it  was  unnecessarily 
based  on  the  doctrine  involved  in 
Stockton  V.  American  Tobacco  Co., 
55  K.  J.  Eq.  352;  36  Atl.  971 
(1897).  See  §  150.  In  Bigelow  v. 
Calumet  &  Hecla  Mining  (I!o.,  155 
Fed.  869,  880  (C.  C.  Mich.,  1907), 
relief  was  allowed  a  stockholder  un- 
der like  conditions,  he  being  re- 
garded as  having  suffered  injury 
"distinct  from  such  as  would  be 
suffered  by  the  general  public.'^ 

Nor,  though  an  act  is  by  statute 
declared  a  crime,  is  any  private  ac- 
tion therefor  thereby  created. 
Downes  v.  Bennett,  63  Kan.  653; 
66  Pac  623;  55  L.  R.  A.  560;  88 
Am.  St.  Rep.  256  (1901).  To  the 
contrary,  however,  seems  Rourke  v. 
Elk  Drug  Co.,  75  App.  D.  145;  77 
N.  Y.  Suppl.  373  (1902);  and  see 
Kellogg  V.  Sowerby,  note  9,  infra. 

The  distinction  between  mere  acta 
in  restriction  upon  competition,  re- 
sulting in  no  civil  liability,  and  acts 
resulting  in  such  liability,  was  con- 
sidered in  Brown  v.  Jacobs  Phar- 
macy Co.,  115  Ga.  429,  438;  41  S. 
£.  553,  557;  57  L.  R.  A.  547,  552$ 
90  Am.  St  Rep.  126  (1902),  where, 
however,  the  acts  held  illegal  con- 
stituted a  boycott    See  §  34. 
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ience  would  result  from  the  recognition  of  a  remedy  in  favor 
of  each  one  of  so  large  a  number.  Thus  it  has  been  said :  ^^It 
would  be  unreasonable  to  multiply  suits,  by  giving  every  man  a 
separate  right  of  action,  for  what  damnifies  him  in  common 
only  with  the  rest  of  his  fellow  subjects.**  ®  There  seems  mani- 
fest, however,  a  strong  disposition  to  relax  the  strictness  of  this 
rule,^  and  in  the  anti-trust  acts  a  right  of  action  is  commonly 


•  4  Blackstone's  Commentaries,  p. 
167. 

9  It  seems  to  have  been  overlooked 
or  ignored  in  Gatzow  v.  Buening, 
106  Wis.  1,  13;  Sl  N.  W.  1003, 
1006;  49  L.  R.  A.  476,  480;  SO  Am. 
St.  Rep.  17  (1900).  See,  however. 
State  ex  rel.  Durner  v.  Huegin,  110 
WU.  189,  253;  86  N.  W.  1046,  1063; 
62  L.  R.  A.  700,  742  (1901).  It 
seems  also  to  have  been  overlooked 
or  ignored  in  Liverpool  &  Lon- 
don &  Globe  Ins.  Go.  v.  Glunie, 
88  Fed.  160,  177  (C.  C.  CaL,  1898), 
where  the  decision  in  Continental 
Ins.  Co.  V.  Board  of  Underwriters, 
67  Fed.  310  (C.  C.  CaL,  1896),  was 
regarded  as  authority  for  the  prop- 
osition that  the  combination  there 
under  consideration  was  not  illegal 
as  in  restriction  upon  competition; 
it  is,  however,  simply  authority  for 
the  proposition  that,  in  the  case  un- 
der consideration,  no  civil  liabil- 
ity resulted  from  the  existence  of 
such  combination.  It  may  also 
have  been  overlooked  or  ignored  in 
the  elaborate  dissenting  opinion  in 
Straus  V.  American  Publishers'  As- 
soc., 177  N.  Y.  473;  69  N.  E.  1107; 
64  L.  R.  A.  701;  101  Am.  St.  Rep. 
819  (1904);  and  see  dissenting 
opinion  in  Park  v.  National  Whole- 
sale Druggists'  Assoc.,  176  N.  T. 
1;  67  N.  E.  136;  62  L.  R.  A.  632; 
96  Am.  St.  Rep.  578  (1903).  See 
also  Klingel's  Pharmacy  v.  Sharpe, 
104  Md.  218;  64  AU.  1029;  7  L. 


R.  A.  N.  S.  976;  118  Am.  St.  Rep. 
399    (1906). 

In  Employing  Printers'  Club  v. 
Doctor  Blosser  Co.,  122  Ga.  609;  60 
S.  E.  353;  69  L.  R.  A.  90;  106  Am. 
St  Rep.  137  (1905),  where  was  al- 
lowed an  injunction  against  acts  of 
a  combination  of  trade  competitors, 
although  the  right  to  relief  was 
largely  based  on  their  influencing 
labor  organizations  to  obstruct 
plaintiff's  business,  such  right  was 
based  in  part  on  the  circumstance 
that  such  competitors  had  entered 
into  a  combination  ''to  create  a  mo- 
nopoly and  stifle  competition";  that 
is,  by  a  conspiracy  to  fix  and  con- 
trol the  price  of  printing.  The 
right  to  relief  was  held  not  barred 
by  the  circumstance  of  the  plaintiff 
having  been  a  party  to  such  combi- 
nation, membership  in  which  it  had, 
however,  repudiated  before  com- 
mencement of  the  suit.  See  also  2 
Eddy  on  Combinations,  §§  1048, 
1049,  1066.  In  Leonard  v.  Abner- 
Drury  Brewing  Co.,  25  App.  D.  C. 
161  (1905),  was  allowed  equitable 
relief  against  "the  execution  of  the 
objects  of"  what  was  declared  to  be 
a  conspiracy  in  restraint  of  trade, 
said  to  be  illegal  under  §  3  of  the 
Federal  anti-trust  act,  but  ''equally 
violative  of  the  common  law"  which 
prevails  in  the  District  of  Colum- 
bia," §  3  being  merely  declaratory 
thereof.  The  injury  against  which 
relief  was  allowed  seems  to  have 
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given  to  one  damaged  by  an  act  in  restriction  upon  competi- 
tion.»« 

§  165.  Proceeding  on  behalf  of  pnblic^-In  accordance  with 
the  general  doctrine  allowing,  on  behalf  of  the  public,  a  remedy 
against  an  act  producing  injury  to  the  public,  as  in  case  of  what 
is  known  as  a  public  nuisance,^ ^  it  would  seem  to  follow  that  a 
proceeding  may  be  maintained  on  behalf  of  the  public  for  relief 
against  a  restriction  upon  competition.  The  attorney-general  is 
the  proper  officer  to  institute  such  a  proceeding. 

§  166.  Injunction  in  proceeding  on  behalf  of  public. — ^Rarely, 
if  ever,  is  an  action  at  law  for  damages  an  adequate  remedy  to 


been  in  effect  a  mere  inducing  of 
refusal  to  deal,  the  combination  be- 
ing among  brewers  who  sought  to 
coerce  another  brewer  to  join  the 
combination.  The  complaint  was  of 
injury  that  would  result  to  retail 
dealers  from  the  termination  of 
their  established  trade  relations 
with  the  brewer  thus  sought  to  be 
forced  into  the  combination. 

In  Kellogg  V.  Sowerby,  190  N.  Y. 
370;  83  N.  E.  47  (1907) ;  reversing 
93  App.  D.  124;  87  N.  Y.  Suppl. 
412  (1904)  I  was  sustained  civil  lia- 
bility for  conspiracy  to  prevent  from 
competing  with  others  engaged  in 
the  same  kind  of  business,  such  con- 
spiracy being  declared  to  be  with- 
in the  prohibition  of  the  statute 
imposing  criminal  liability  for  con- 
spiracy ''to  commit  any  act  in- 
jurious to  trade  or  commerce." 

10  See  oc.  XIX,  XX.  In  some  in- 
stances twofold  or  threefold  dam- 
ages are  allowed.  So  the  remedy 
by  injunction  is  sometimes  provid- 
ed for  in  such  acts.  See  dhirrier  v. 
Concord  R.  R.  Co.,  48  N.  H.  321 
(1869),  as  to  relief  in  equity  to  an 
individual  under  the  New  Hamp- 
shire statute  against  railroad  mo- 
nopolies. As  to  Federal  act  allow- 
ing right  of  action  for  damage  or 


loss  that  'would  not  have  been  ac- 
tionable at  common  law,'  see  g  203. 
11  As  to  the  remedy  in  case  of  a 
public  nuisance,  see  1  High  on  In- 
junctions (3d  ed.),  §§  759-771. 
But  the  existence  of  such  remedy 
was  denied  in  McCarter  (Attorney 
General)  v.  Firemen's  Ins.  Co.,  70 
N.  J.  Eq.  291;  61  Atl.  705  (1905), 
holding  not  maintainable  a  proceed- 
ing by  the  attorney-general  to  en- 
join certain  corporations  from  reg- 
ulating and  maintaining  rates  of 
premium  for  insurance.  Reliance 
was  had  on  the  general  rule  that  a 
contract  in  restraint  of  trade  is  not 
"illegal  in  the  ordinary  sense  of  the 
word,  but  merely  as  being  unen- 
forceable." But  this  conclusion 
seems  a  result  of  the  frequent  error 
elsewhere  considered  (§  160),  of 
confusing  the  doctrine  against  re- 
strictions upon  competition  with 
that  against  contracts  in  restraint 
of  trade.  Such  a  proceeding  was, 
however,  held  maintainable  under 
like  conditions  in  People  v.  Aachen 
&  Munich  Fire  Ins.  Co.,  126  IlL 
App.  636  (1906).  See  under  Okla. 
(§228)  as  to  application  of  statute 
allowing  injunction  against  "a  com- 
mon nuisance.'' 
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the  public  against  acts  in  restnction  upon  competition,  and,  in 
accordance  with  the  rules  applicable  to  the  granting  of  injunc- 
tions, an  injunction  on  the  application  of  the  attorney-general 
is  ordinarily  the  proper  proceeding.  Although  there  appears  to 
be  in  the  nature  of  things  no  reason  why  such  relief  should  not 
be  granted  against  acts  of  a  mere  individual,  in  practice  it  is 
only  acts  of  a  corporation  against  which  such  relief  seems  ever 
to  have  been  sought^  ^ 

§  167.  Non-enforoibility  of  agreement — ^The  remedy  by  in- 
junction just  considered  is  available  against  a  corporation  or  a 
mere  individual,  independently  of  whether  the  restriction  is  the 
result  of  an  agreement  But  such  restrictions  are  commonly 
the  result  of  agreement,  and  the  existence  of  such  an  agreement 
gives  rise  to  the  question  of  the  existence  of  remedies  as  between 
the  parties  thereto.*'  In  accordance  with  the  doctrine  appli- 
cable generally  to  agreements  illegal  as  against  public  policy,  no 
proceeding,  whether  legal  or  equitable,  can  be  maintained,  as 
between  such  parties,  to  enforce  any  provision  of  the  agree- 
niient^* 


12  See  §  175;  article  in  16  Harr. 
Law  Rev.  389  (1902-3)  by  E.  S. 
Mack. 

IS  Of  course  such  questions  do  not 
arise  in  case  of  a  restriction  result- 
ing solely  from  the  action  of  an 
individual,  as  distinguished  from  a 
combination.  See  Oliver  v.  Gil- 
more,  52  Fed.  562  (G.  C.  Mass., 
1892). 

i^Bement  v.  National  Harrow 
Co.,  186  U.  S.  70,  88;  22  Supm. 
747,  754;  46  L.  Ed.  1058  (1902; 
agreement  in  violation  of  Federal 
anti-trust  act) ;  Burlington,  C.  & 
N.  Ry.  CJo.  V.  Northwestern  Fuel 
Co.,  31  Fed.  662  (C.  C.  Minn., 
1887);  National  Harrow  C^.  v. 
Hench,  76  Fed.  667  (C.  C.  Pa., 
1896) ;  Cravens  v.  Carter-Crume 
Co.,  92  Fed.  479;  34  C.  C.  A.  479 
(6th  C,  1899) ;  Indiana  Manuf.  Co. 


v.  J.  I.  Case  Threshing  Mach.  Co., 
148  Fed.  21  (C.  C.  Wis.,  1906); 
McCbnnell  v.  Camors-McConnell  Co., 
152  Fed.  321;  81  C.  C.  A.  429  (5th 
C,  1907) ;  Stewart  v.  Steams  &  Cul- 
ver Lumber  Co.,  48  So.  19  (Supm. 
Ct.  Fla.,  1908);  More  v.  Bennett, 
140  HI.  69;  29  N.  E.  888;  15  L.  R. 
A.  361;  33  Am.  St.  Rep.  216 
(1892);  Keene  Syndicate  v.  Wich- 
ita Gas,  Electric  Light  &  Power 
Co.,  69  Kan.  284;  76  Pac.  834; 
67  L.  R.  A.  61;  105  Am.  St.  Rep. 
164  (1904);  Chippewa  Lumber 
Co.  v.  Tremper,  76  Mich.  36; 
42  N.  W.  532;  4  L.  R.  A.  373; 
13  Am.  St.  Rep.  420  (1889; 
covenant  in  deed  against  sale  of 
liquor) ;  Richardson  v.  Buhl,  77 
Mich.  632,  651;  43  N.  W.  1102, 
1108;  6  L.  R.  A.  457,  464  (188t^; 
action   for  amount  claimed  to  be 
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§  168.    Injury  to  party  to  restriotio]L-*The  circumstance 


due  under  aa  agreement  among 
stockholders  for  winding  up  the 
business  of  a  corporation,  for  the 
purpose  of  uniting  it  with  other  in- 
terests) ;  Judd  y.  Harrington,  139 
N.  Y.  106;  34  N.  £.  790  (1893); 
Cohen  ▼.  Berlin  &  Jones  Envelope 
Co.,  166  K.  Y.  292,  299;  59  K.  E. 
906,  908  ( 1901 ) ;  Hartford  &  New 
Haven  R.  R.  Co.  v.  N.  Y.  4  New 
Haven  R.  R.  Co.,  3  Robt.  (N.  Y.) 
411  (1865);  National  Harrow  Co. 
V.  Bement,  21  App.  D.  290,  297;  47 
N.  Y.  Suppl.  462,  468  (1897) ;  Cov- 
erly  v.  Terminal  Warehouse  Co.,  86 
App.  D.  488;  83  N.  Y.  Suppl.  369 
(1903) ;  affirmed  in  178  N.  Y.  602; 
70  N.  E.  1097  (1904);  Culp  v. 
Love,  127  N.  C.  467;  37  S.  E.  476 
(1900);  Central  Ohio  Salt  Co.  V. 
GCithrie,  36  Ohio  St.  666  (1880); 
Columbia  Carriage  Co.  v.  Hatch,  19 
Tex.  Civ.  App.  120;  47  S.  W.  288 
(1898);  Hartford  Fire  Ins.  Co.  v. 
City  of  Houston,  110  S.  W.  973  (Tex. 
Civ.  App.,  1908) ;  Slaughter  ▼. 
Thacker  Coal  &  Coke  Co.,  55  W.  Va. 
642;  47  S.  E.  247;  65  L.  R.  A.  342; 
104  Am.  St.  Rep.  1013  (1904); 
Charleston  Gas  Co.  v.  Kanawha  Gas 
Co.,  68  W.  Va.  22;  50  S.  E.  876;  112 
Am.  St.  Rep.  936  (1905);  Poca- 
hontas Coke  Co.  V.  Powhatan  Coal 
&  Coke  Co.,  60  W.  Va.  508,  520; 
56  S.  E.  264,  269;  10  L.  R.  A.  N. 
S.  268,  280;  116  Am.  St.  Rep.  901 
(1907);  Urmston  v.  Whitelegg,  63 
L.  T.  R.  (N.  S.)  455  (1890).  As 
to  enfoTcibility  of  judgment  based 
on  claim  illegal  as  in  restriction 
upon  competition,  see  Perry  v.  U. 
R.  School  Furniture  Co.,  232  111. 
101;  82  N.  E.  444   (1907). 

Thus,  recovery  for  profits  or  eam- 
inifs  claimed  to  be  due.  was  refused 
in  Vulcan  Powder  Co.  v.  Hercules 


Powder  Co.,  96  CaL  610;  31  Pae. 
681;  81  Am.  St.  Rep.  242  (1892); 
M^ers  V.  Merillion,  118  Cal.  352; 
60  Pac  662  ( 1897 ) ;  Craft  v.  McCon- 
oughy,  79  m.  346;  22  Am.  Rep.  171 
(1876) ;  Texas  &  Pacific  Ry.  Co.  v« 
Southern  Pacific  Ry.  Co.,  41  La. 
Ann.  970;  6  So.  888;  17  Am.  St. 
Rep.  445  (1889) ;  Hooker  v.  Vande- 
water,  4  Denio  (N.  Y.),  349;  47 
Am.  Dec.  258  (1847);  Stanton  v. 
Allen,  5  Denio  (N.  Y.),  434;  49 
Am.  Dec.  282  (1848) ;  Gray  v.  Ox- 
nard,  69  Hun,  387;  13  N.  Y.  Suppl. 
86  (1891);  Emery  v.  Ohio  Candle 
Co.,  47  Ohio  St.  320;  24  N.  E.  660; 
21  Am.  St.  Rep.  819  (1890) ;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co., 
68  Pa.  St.  173,  188;  8  Am.  Rep. 
159,  168  (1871);  Nester  v.  Con- 
tinental Brewing  Co.,  161  Pa.  St. 
473;  29  Atl.  102;  24  L.  R.  A.  247; 
41  Am.  St.  Rep.  894  (1894) ;  Texas 
Standard  Oil  Co.  v.  Adoue,  83  Tex. 
660;  19  S.  W.  274;  16  L.  R.  A. 
598;  29  Am.  St.  Rep.  690  (1892); 
Wiggins  V.  Bisso,  92  Tex.  219;  47 
S.  W.  637;  71  Am.  St.  Rep.  837 
(1898);  Chicago,  Milwaukee  &  St. 
Paul  Ry.  Co.  v.  Wabash,  St.  Louis 
&  Pacific  Ry.  Co.,  61  Fed.  993;  9 
C.  C.  A.  669  (8th  C,  1894);  see 
also  elaborate  discussion  in  McMul- 
len  V.  Hoffman,  174  U.  S.  639;  19 
Supm.  839;  43  L.  Ed.  1117  (1899). 
In  Chicago,  Milwaukee  &  St.  Paul 
Ry.  Co.  V.  Wabash,  St.  Louis  &  Pa* 
cific  Ry.  Co.,  supra,  the  court  con- 
demned, as  "not  supported  by  the 
authorities"  and  as  ''unsound  in 
principle,"  Central  Trust  C^.  v. 
Ohio  Central  Ry.  Co.,  23  Fed.  306 
(C.  C.  Ohio,  1885),  where  recovery 
was  allowed  for  the  amount  due 
under  a  railroad  pooling  contract, 
"without   regard   to    the   queationa 
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that  one  is  a  party  to  a  restriction  upon  competition  does  not 
remove  his  person  or  property  beyond  the  pale  of  the  protection 


made  a»  to  the  original  validity  of 
the  eontraet.  The  oourt  said  in  Cen* 
tral  Xnut  Ck>.  ▼.  Ohio  Centnd  By. 
Co.:  '^he  oootract  itself  wms  a 
customary  one  among  railroadsy 
and  the  receiver  believed  it  to  be 
reasonable  and  fair,  and  that  it 
was  expedient  to  continue  it  in 
force.  Good  faith  requires  that  the 
proceeds  arising  from  its  opera- 
tion, and  which,  by  its  terms,  be- 
long to  the  petitioner,  should  be 
paid  over  to  it."  Compare,  as  to 
right  to  share  in  profits  of  such 
a  contract.  Cutting  v.  Florida  Ry. 
&  Nav.  Co.,  48  Fed.  608  (CO. 
Fla.,  1891).  The  doctrine  stated 
in  the  text  is  sometimes  declared  hy 
statute.  C.  XX.  On  the  same  gen- 
eral ground  the  right  to  maintain 
a  proceeding  to  enforce  the  provi- 
sions of  an  agreement,  was,  under 
varying  conditions,  denied  in  the 
following  cases :  In  Unckles  v.  Col- 
gate, 148  K.  T.  629;  43  N.  E.  59 
(1896),  the  holder  of  a  certificate 
issued  by  a  trust,  was  not  allowed 
to  maintain  an  action  for  winding 
up  the  affairs  of  the  trust,  an  ac- 
counting by  the  trustees  under  the 
trust  agreement,  the  appointment  of 
a  receiver,  and  the  distribution 
through  the  receiver  of  all  moneys, 
and  of  the  proceeds  of  property,  that 
came  into  the  defendant's  hands. 
Here  the  plaintiff  had  purchased  the 
certificates  subsequently  to  the  for- 
mation of  the  trust,  and  it  was  inti- 
mated that  his  position  was  less 
favorable  than  that  of  one  a  stock- 
holder and  party  to  the  original 
agreement.  The  decision  was  based 
on  the  ground  that,  having  volun- 
tarily made  himself  a  party  to  a 
Bofaeme  under   an   executed   agree- 


ment, which  he  alleged  to  be  il- 
legal, he  could  not  claim  the  benefit 
of  such  illegal  agreement.  In  Bai- 
ley V.  Master  Plumbers,  103  TemiL 
99;  62  &  W.  863;  46  L.  R.  A.  661 
(1899),  the  agreement  held  non- 
enforcible  was  contained  in  the  by- 
laws of  an  association.  In  Greer  ▼. 
Payne,  4  Kan.  App.  163;  46  Pae. 
190  (1896),  a  suit  by  a  member  of 
an  unincorporated  voluntary  asso- 
ciation of  Uve-stodc  dealers,  to  en- 
join the  enforcement  against  him 
of  penalties  imposed  by  the  rules 
of  the  association,  was  held  not 
maintainable.  This  on  the  ground 
that  the  contract  of  membership 
was  an  unlawful  combination,  un- 
der the  Kansas  statute,  and  no 
rights  could  grow  out  of  it,  even 
membership  therein  being  a  misde- 
meanor. So  held,  notwithstanding 
the  contention  that  the  granting  of 
the  relief  would  be  a  virtual  wip- 
ing out  of  the  illegal  by-laws  of  the 
Association,  leaving  the  exchange, 
with  its  members,  to  conduct  their 
business  under  valid  and  lavrful 
rules  and  regulations.  In  Greer  v. 
StoUer,  77  Fed.  1  (C.  C.  Mo.,  1896), 
the  same  result  was  reached  on  the 
same  state  of  facts,  but  on  a  some- 
what different  ground,  namely,  that 
the  plaintiff  could  not  claim  the 
rights  of  membership,  without  sub- 
mitting to  the  rules  which,  on  be- 
coming a  member,  he  had  agreed  to 
observe,  the  validity  of  the  contract 
of  membership  not  being  involved. 
In  Milwaukee  Masons  &  Builders' 
Assoc.  V.  Niezerowski,  96  Wis.  129; 
70  N.  W.  166;  37  L.  R.  A.  127;  60 
Am.  St.  Rep.  97  (1897),  an  action 
was  held  *  not  maintainable  on  a 
note  given  by  a  member  of  an  as* 
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of  the  law  so  as  to  prevent  him  from  enforcing  liability  for  in- 
jury to  such  person  or  property.^* 


BOciatioD  of  mason  contractors,  the 
only    consideration    therefor    being 
the  benefits  and  advantages   (such 
as  rebates  on  material)   which  he 
was  entitled  to  receive  as  a  mem- 
ber, as  a  result  of  conducting  its 
business,  whidi  was  illegal,  as  pre- 
venting competition.    In  American 
Handle  Co.  ▼.  Standard  Handle  Co., 
fi9  &  W.  709,  722  (Tenn.  Ch.  App., 
1900),   admitting  the  right  of  an 
insolvent  as  "receiver  of  its  own  as- 
sets" to  enforce  such  an  agreement 
for  the  benefit  of  "honest  creditors," 
such  enforcement  was  not  allowed 
in  the  absence  of  proof  of  the  exists 
ence  of  any  creditor  other  than  one 
whose    claims    were    based    wholly 
upon  the  illegal  agreement.    Com- 
pare Pittsburg  Carbon  Co.  ▼.  Mo- 
Millin    (see  §   174).    In  American 
Biscuit  &  Manuf.  Co.  v.  Klotz,  44 
Fed.   721    (C.   C.   La.,    1891),   the 
illegality  of  a  trust  combination  was 
held  ground  for  refusing  its  appli- 
cation for  the  appointment  of  a  re- 
ceiver, in  a   proceeding  against  a 
constituent  concern  for  an  account- 
ing.   Opposed    to    the    authorities 
generally  seems  to  be  National  Wall 
Paper  Co.  v.  Hobbs,  90  Hun,  288; 
36  K.  Y.  Suppl.  932   (1895),  hold- 
ing that  the  defendant  could  not, 
while   retaining  the   fruits   of   the 
contract,  set  up  that  it  was  an  un- 
lawful conspiracy  to  raise  the  price 
of   goods    and    lower   wages.    This 
decision  was  followed  in  Noble  v. 
McOurk,   16  Misc.  461;    39  N.  Y. 
Suppl.    921     (Supm.    Ct.,    Sp.    T., 
1896),  a  case  of  an  alleged  agree- 
ment not  to  bid  at  a  partition  sale. 
If,    as   between    the    parties,   an 
agreeanent  in  restriction  upon  compe- 
tition, IS  non-enforcible,  it  seems  to 


follow  that  its  existence  furnishes 
no  obstacle  to  one  of  such  parties 
entering  into  an  agreement  with  a 
third  party  in  conflict  with  the  pro- 
visions of  the  original  agreement. 
Thus,  in  Cleveland,  Columbus,  Cin- 
cinnati, etc,  Ry.  Co.  v.  Closter,  126 
Ind.  348,  359;  26  N.  E.  159,*  162; 
9  L.  R.  A.  754,  760;  22  Am.  St  Rep. 
693,  602  (1890),  a  combination 
among  carriers,  illegal  as  in  restric- 
tion upon  competition,  was  held  to 
create  no  legal  obstacle  to  a  con- 
tract between  a  shipper,  and  one  of 
the  parties  to  the  combination,  pro- 
viding for  a  rate  lower  than  that 
provided  by  the  agreement  among 
the  carriers. 

It  is  commonly  expressly  provid- 
ed in  the  anti-trust  acts  that  a 
contract  in  violation  of  the  act  is 
void  or  non-enforcible.  •  As  to  re- 
coveiy  for  goods  sold  to  be  used  for 
purposes  of  illegal  combinations,  see 
under  Tex.   (§  232). 

IB  Thus,  in  American  Steel  & 
Wire  Co.  v.  Wire  Drawers',  etc..  Un- 
ions, 90  Fed.  608  (C.  C.  Ohio,  1898), 
the  remedy  by  injunction  against 
striking  employees  was  held  not 
impaired  by  the  alleged  circumstance 
that  the  employer  was  a  'trust." 
See  also  Goldfield  Consol.  Mines  Co. 
V.  Goldfield  Miners'  Union,  159  Fed. 
600  (C.  C.  Nev.,  1908).  So  in  Kin- 
ner  v.  Lake  Shore  &  M.  6.  Ry.  Co., 
69  Ohio  St.  339;  69  N.  E.  614 
(1904),  of  an  injunction  allowed  to 
a  railroad  corporation  against  the 
wrongful  use  of  tickets,  against  the 
objection  that  the  plaintiff  was  par- 
ty to  an  illegal  combination.  So  in 
Liverpool  &  London  A  Globe  Ins. 
Co.  V.  Clunie,  88  Fed.  160,  170  (C. 
0.  Cal.,  1898),  of  a  suit  by  a  num- 
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§  169.  Agreemflnt  not  related  to  rwtrietioiu— Even  as  be- 
tween the  parties  to  an  illegal  restriction  upon  competition^  an 
agreement  not  related  to  such  illegal  restriction  is  enforceable, 
and  a  fortiori  is  this  the  case  as  between  a  third  person  and  a 
party  to  such  illegal  restriction.^®     Thus  such  party  may  en- 


ber  of  insurance  companies  to  re- 
strain illegal  action  by  a  State  com- 
missioner of  insurance,  held  main- 
tainable against  the  objection  that 
the  complainants  were  members  of 
a  combination  illegal  as  creating  re- 
strictions upon  competition  in  the 
business  of  insurance.  The  remedy 
for  infringement  of  a  patent,  is  not 
impaired  by  the  circumstance  that 
the  holder  of  the  patent  is  a  party 
to  an  agreement  in  restriction  upon 
competition  in  the  business  to  which 
the  patent  relates.  Strait  v.  Na- 
tional Harrow  Co.,  51  Fed.  S19  (G. 
G.  N.  Y.,  1892;  injunction  to  re- 
strain such  a  suit  denied) ;  Sawyer- 
Man  Electric  Co.  v.  Edison  Electric 
Light  Co.,  63  Fed.  692,  698;  3  G. 
C.  A.  606,  610  (2d  G.,  1892).  And 
so  of  remedy  for  infringement  of 
trade  mark.  Independent  Baking 
Powder  Go.  ▼.  Boorman,  130  Fed. 
726  (0.  C.  N.  J.,  1904).  In  Cali- 
fornia Cured  Fruit  Assoc,  v.  Stel- 
ling,  141  Gal.  713;  76  Pac.  320 
(1904),  an  action  by  a  buyer 
against  sellers  for  the  recovery  of 
possession  of  articles  that  had  been 
delivered  to  the  former  under  the 
contract  of  sale,  was  held  maintain- 
able against  the  objection  that  such 
contract  was  illegal  as  in  restraint 
of  trade. 

i«  In  U.  S.  Vinegar  Go.  ▼.  Schle- 
gel,  143  N.  Y.  637;  38  N.  E.  729 
(1894),  in  an  action  by  a  foreign 
corporation  to  enforce  liability  on 
a  subscription  to  stock,  it  was  held 
no  defense  that  the  corporation  had 
entered  upon  projects  illegal  as  in 


restriction  upon  competition,  the  ob- 
jects as  stated  in  the  certificate  of 
incorporation  being  legal,  and  there 
being  no  evidenoe  of  any  corporate 
acts  pointing  to  any  illegal  purpose 
in  the  formation  of  the  corporation. 
And  held  no  defense  that  the  pro- 
moters of  the  corporation  deceived 
the  authorities  of  the  State  where  1m 
was  formed,  as  to  their  real  pur- 
pose in  forming  it.  So  held  where 
the  corporation  was  insolvent.  To 
similar  effect,  U.  S.  Vinegar  Co.  v. 
Foehrenbach,  148  N.  Y.  68;  42  N.  £. 
403  (1896),  an  action  by  the  same 
plaintiff.  See  also  Qlobe  Sewer 
Pipe  Co.  V.  Otis,  22  N.  Y.  Suppl. 
411  (Supm.  (X,  Gen.  T.,  1893). 
On  the  same  principle  in  Dennehy  y. 
McNulta,  86  Fed.  826;  30  G.  G.  A. 
422;  41  L.  R.  A.  609  (7th  G.,  1898), 
was  denied  the  right  to  recover  back 
money  paid  to  an  illegal  combina- 
tion. But  such  a  defense  has  in 
some  cases  been  made  available  by 
statute.    See  e.  XX. 

The  doctrine  stated  in  the  teoct 
seems  to  have  been  overlooked  in 
Delaware,  Lk  &  W.  R.  Go.  v.  Frank, 
110  Fed.  689  (C.  G.  N.  Y.,  1901), 
where,  in  a  suit  by  a  railroad  cor- 
poration to  enjoin  ticket  brokers 
from  inducing  purchasers  of  tickets 
to  use  them  in  a  manner  contrary  to 
the  special  arrangements  under 
which  such  tickets  were  purchased, 
it  was  held  a  defense  that  the  cor- 
poration was  party  to  an  agreement 
to  fix  rates  of  transportation,  such 
agreement  being  illegal  as  in  restric- 
tion upon  competition,  and  the  tick« 
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force  liability  for  goods  sold  ^^  or  services  rendered,^®  or  sucb 


et  hftving  been  iBsued  in  pursuance 
of  suoli  agreement.  To  the  con- 
trary under  like  conditions  seems 
Pennsylvania  Co.  v.  Bay,  138  Fed. 
203   (C.  G.  111.,  1905). 

For  examples  of  provisions  held 
enforceable  as  separable  from  agree- 
ments in  restriction  upon  compe- 
tition, see  Hartford  4  New  Haven 
R.  R.  Go.  V.  K.  Y.  &  New  Haven 
R.  R.  Go.,  3  Robt.  (N.  Y.)  411 
(1865) ;  Western  Union  Tel.  Go.  ▼. 
Burlington  &  S.  W.  Ry.  Go.,  11  Fed. 
1  (G.  G.  Iowa,  1882).  See  Hoff- 
man ▼.  Brooks,  23  Am.  Law  Reg. 
(N.  &)  648  (Super.  Gt.  an.,  1884) ; 
State  V.  New  Orleans  Warehouse 
Go.,  109  La.  64;  33  So.  81  (1902) ; 
Matthews  Glass  Go.  v.  Burk, 
162  Ind.  608;  70  N.  E.  371 
(1904).  For  a  case  where  an  ac- 
counting was  allowed  for  money  re- 
ceived as  profits  on  an  illegal  cor- 
nering contract,  see  Wells  v.  Mo- 
Geoch,  71  Wis.  196;  35  N.  W.  769 
(1888).  In  Sampson  v.  Shaw,  101 
Mass.  145;  3  Am.  Rep.  327  (1869), 
where  the  agreement  between  par- 
ties to  a  cornering  agreement  was, 
that  one  should  apply  the  funds  of 
the  other  already  in  his  hands,  so 
far  as  should  be  necessary  for  the 
payment  of  the  letter's  share  of  the 
expenses,  the  latter  was  held  not 
precluded  from  recovering  the  un- 
expended balance  of  the  fund,  but 
not  allowed  to  recover  for  what 
had  actually  been  expended. 

In  Monongahela  River  Gonsolidat- 
ed  Goal  &  Goke  Go.  v.  Jutte,  210 
Pa.  St.  288,  306 ;  59  Atl.  1088,  1095 ; 
105  Am.  St.  Rep.  812  (1904),  al- 
though an  agreement  by  the  seller 
of  a  business  was  sustained  on  com- 


mon law  grounds  as  not  unreason- 
ably in  restraint  of  trade,  it  was 
held  in  violation  of  the  Federal  anti- 
trust act    In  Trenton  Potteries  Go. 
V.  Oliphant,  58  N.  J.  Eq.  507,  522; 
43  Atl.  723,  729;  46  L.  R.  A.  255, 
262;  78  Am.  St.  Rep.  612   (1899), 
the    existence    of    a    combination 
among  a  number  of  manufacturers, 
illegal  as  in  restriction  upon  com- 
petition, was  held  not  to  invalidate 
contracts     by     different     members 
thereof  for  the  sale  of  their  plants, 
the  court  saying:     'The  public  in- 
terest would  be  amply  protected  by 
invalidating  the  agreement  of  the 
association  for  the  control  of  prices, 
and  the  disconnected  agreement  of 
sale  would  be  enforced  as  other  con- 
tracts."   This  decision  was  in  Met- 
calf  V.  American  School  Furniture 
Go.,  122  Fed.   115,   121    (G.  G.  N. 
Y.,  1903),  applied  in  refusing  relief 
to  a  stockholder  against  the  trans- 
fer by  a  corporation  of  its  property 
to  a  corporation  assumed  to  have 
been  organized  for  the  purpose  of 
creating  an  illegal  restriction  upon 
competition,  although  the  directors 
of  the  corporation  so  transferring 
''aided  in  the  general  undertaking 
to  incorporate  such  company  and  to 
acquire  by  purchase  the  good  will 
and  assets  generally  of  other  con- 
cerns engaged  in  a  similar  indus- 
try."   But  this  decision  seems  on 
this  point  opposed  to  the  weight  of 
authority.    See  §  172  and  thereun- 
der Monongahela  River  Gonsolidat- 
ed  Goal  &  Goke  Go.  v.  Jutte,  210 
Pa.  St.  288;  59  Atl.  1088;  105  Am. 
St  Rep.  812   (1904). 

IT  National  Distilling  Go.  v.  Gream 
Gity  Importing  Go.,  86  Wis.  352; 


IS  Thus  held  no  defense  to  a  pro-      Ices  rendered  by  tugs,  that  the  tug- 
to  enforce  liability  for  serv-     owners    were   parties   to   such    an 
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liability  may  be  enforced  against  him,  though,  as  will  presently 
be  seen,  it  is  otherwise  in  case  of  an  agreement  related  to  the 
illegal  restriction^** 

§  170.  Hon-enfordbility  of  agreement  became  of  relation  to 
restriction. — ^An  agreement,  legal  considered  by  itself,  is  fre- 
quently non-enforcible  because  of  its  relation  to  an  illegal  re- 
striction upon  competition.  Such  an  agreement  may  be  one  be- 
tween the  parties  to  the  illegal  restriction  and  in  such  case  the 
question  is  merely  one  of  severability.'^     More  difficult  ques- 


66  N.  W.  864;  39  Am.  St.  Rep.  902 
(1893).  So  under  Federal  act  €k>ii- 
nolly  ▼.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  546;  22  Supm.  431,  434; 
46  L.  Ed.  679  (1902) ;  Hadley  Dean 
Plate  Glass  Co.  v.  Highland  Glass 
Co.,  143  Fed.  242;  74  C.  C.  A.  462 
(8th  C,  1906).  To  similar  effect, 
Houck  V.  Wright,  77  Miss.  476;  27 
So.  616  (1899).  See  effect  of  C(hl- 
nolly  T.  Union  Sewer  Pipe  Co.,  dis- 
cussed in  Continental  Wall  Paper  Co. 
V.  Voight,  212  U.  S.  227,  260;  29 
Supm.  280,  291  (1909).  So  in 
proceeding  to  enforce  contract  fnr 
exclusive  employment.  Harrison  v. 
Glucose    Sugar    Refining   Co.,    116 


Fed.  304;  53  C.  C.  A.  484;  58  L.  R. 
A.  915  (7th  C,  1902).  But  such  a 
defense  has  in  several  instances  been 
made  availaole  under  the  anti-trust 
acta.  See  c.  XX.  In  2  Eddy  on 
Combinations,  §  913,  it  is  suggested 
that  such  legislation  may  be  uncon- 
stitutional and  is  difficult  to  apply 
in  practice.  In  Crystal  Ice  Co.  ▼. 
Wylie,  65  Kan.  104;  68  Pac.  1086 
(1902),  it  was  held  no  cause  for 
enhancing  damages  for  breach  of  a 
contract  for  the  sale  of  goods,  that 
the  seller  had  agreed  to  deliver  all 
the  goods  manufactured  by  it  to 
another,  in  violation  of  the  anti- 
trust law. 


agreement.  The  Charles  E.  Wise- 
wall,   74   Fed.   802    (D.   C.   N.  Y., 

1896) ;  affirmed  in  86  Fed.  671;  30 
C.  C.  A.  339;  42  L.  IL  A.  85  (2d 
C,  1898).  See  as  to  insurance  of 
property  by  member  of  trust  formed 
for  purpose  of  controlling  the  price 
thereof,  Springfield  Fire  &  Marine 
Ins.  Co.  V.  Cannon,  46  S.  W.  375 

(Tex.  Civ.  App.,  1898). 
i»  See  §  170. 

20  In  Burlington,  C.  &  N.  Ry. 
Co.  V.  Northwestern  Fuel  Co.,  31 
Fed.  652  (C.  C.  Minn.,  1887),  an 
agreement  to  make  a  special  rate  for 
shipments  of  coal  reaching  a  cer- 
tain amount,  being  held  void,  as  in 
restriction    upon   competition,   was 


also  held  not  separable  from  a  pro- 
vision in  the  same  agreement,  not 
to  ship  less  than  a  certain  amount 
for  less  than  a  certain  rate.  In 
Drake  v.  Siebold,  81  Hun,  178;  30 
K.  Y.  Su^pl.  697  (1894),  a  case  of 
an  illegal  combination  among  coal 
dealers  to  fix  the  price,  a  contract 
between  two  parties  thereto  for  the 
sale  of  coal  at  the  price  fixed  by  the 
combination,  was  held  non-enforce- 
able, though  it  was  intimated  that 
the  seller  was  not  necessarily  pre- 
cluded from  all  remedy  for  non-pay- 
ment of  coal  delivered  under  the  con- 
tract. See  Erie  Railway  CJo.  v.  Un- 
ion Locomotive,  etc.,  Co.,  35  N.  J. 
Law,  240  (1871) ;  Hunt  v.  Riverside 
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tionSy  however^  are  presented  by  agreements  between  a  third  per- 
son and  a  party  to  the  illegal  restriction.^^  ''Upon  the  question 
whether  the  particular  contract  sought  to  be  enforced  arises  out 


Co-operative  Club,  140  Midi.  63S; 
104  N.  W.  40;  112  Am.  St.  Rep. 
420  (1905);  16  Am.  &  Eng.  Eno. 
of  Law,  2d  e<L,  pp.  9SS-01.  See 
Edwards  County  v.  Jennings,  89 
Tex.  618;  36  S.  W.  1063  (1896), 
for  an  application  of  the  rule  that 
a  promise  made  upon  several  con- 
siderations, one  of  which  is  unlaw- 
ful, is  void. 

For  a  careful  discussion,  see  Cen- 
tral N.  Y.  Telephone,  etc.,  Co.  v. 
Averill,  68  Misc.  69;  110  K.  T. 
Snppl.  273  (Supm.  Ct,  6p.  T., 
1908),  where  it  was  held  that  there 
could  be  "no  severance  of  the  legal 
and  illegal  parts  of  the  contract." 

SI  Compare  American  Handle  Co. 
V.  Standard  Handle  Co.,  69  S.  W 
709,  720  (Tcnn.  Ch.  App.,  1900) 
In  Houck  V.  Anheuser-Busch  Brew 
ing  Assoc,  88  Tex.  184;  30  S.  W 
869  (1896),  an  agreement  by  a  sell 
er  to  sell  to  none  but  the  buyer,  was 
held  illegal,  as  calculated  to  aid  the 
buyer  in  producing  an  illegal  re- 
striction upon  competition,  overrul- 
ing on  this  point  decision  below  in 
27  S.  W.  692  (Tex.  Civ.  App., 
1894).  In  National  Harrow  Co.  v. 
Hench,  84  Fed.  226  (C.  C.  N.  Y., 
1898),  a  suit  between  the  same  par- 
ties as  in  76  Fed.  667;  83  Fed.  36; 
27  CCA.  349;  39  L.R.A.299  (for 
facts,  see  §  120),  a  suit  upon  the 
theory  that,  holding  the  legal  title 
to  the  patents,  the  complainant 
could  sue  the  owners  of  the  equi- 
table title,  not  as  licensees,  but  as 
infringers,  was  held  not  maintain- 
able, the  assignment  under  which 
the  complainant  claimed  being  re- 
garded as  part  of  the  general  illegal 


scheme.  See  also  Bobbe-Merrill  Co. 
V.  Straus,  139  Fed«  166,  178  (C  C. 
N,  Y.,  1906). 

It  may  be  a  question  whether 
the  rule  that  an  agreement,  l^gal 
considered  hy  itself,  may  be  illegal 
by  means  of  its  relation  to  an  iller 
gal  restriction  upon  competition, 
was  not  overloc^ed  in  certain  de- 
cisions under  the  Federal  anti-trust 
act.  bee  §  199.  Fpr  instances,  how- 
ever, of  such  agreements  sustained 
independently  of  such  yrt,  see  Na- 
tional Distilling  Co.  ▼.  Cream  City 
Importing  Co.,  86  Wis.  362;  66  N. 
W.  864;  39  Am.  St  Rep.  902 
(1893);  Olmstead  v.  Distilling  k 
Cattle  Feeding  Co.,  77  Fed.  266  (C. 
C.  HI.,  1896) ;  affirmed  in  Dennehy 
V.  McNuIta,  86  Fed.  826;  30  C  C 
A.  422;  41  L.  R.  A.  609  (7th  C, 
1898),  where  the  non-performance 
of  the  condition  for  exclusive  trade, 
was  held  to  prevent  recovery  on  the 
vouchers,  it  being  held  that,  the  con- 
dition being  the  sole  consideration 
for  the  promise,  if  illegal,  left  no 
consideration  to  support  it.  In 
Olmstead  v.  Distilling  &  Cattle 
Feeding  Co.,  the  court,  following  Re 
Greene,  62  Fed.  104  (C  C  Ohio, 
1892),  erroneously  relied  on  Mo- 
gul S.  S.  Co.  V.  McGregor,  App. 
Cas.  (1892)  26,  as  an  authority, 
overlooking  the  distinction  there 
clearly  taken  between  agreements 
illegal  as  between  the  parties,  and 
those  giving  a  right  of  action  to 
an  outside  party.  This  distinction 
was  pointed  out  in  Trenton  Potter- 
ies Co.  V.  Oliphant,  66  N.  J.  Eq. 
680,  737;  39  Atl.  923,  946   (1898). 

As  to  when  agreement  may  be  le- 
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of  an  illegal  transaction,  the  court  will  not  be  restricted  to  a 
partial  statement  of  the  facts,  but  will  consider  all  the  circum- 
stances connected  with  the  transaction."  ^' 

§  171.  Semedies  by  or  againat  agent^-The  doctrine  already 
considered  precluding  enforcibility  of  an  agreement  in  restric- 
tion upon  competition  has  been  applied  to  the  case  of  one  seek- 
ing recovery  for  services  rendered  or  money  advanced  as  agent 
in  furtherance  of  such  an  illegal  restriction.'^  On  the  other 
hand,  an  agent  who  has  received  money  or  other  property  from, 
or  on  behalf  of,  his  principal,  is  held  not  allowed  to  assert  as 
against  the  principal  seeking  to  recover  such  property  that  it 
was  received  in  the  course  of  a  transaction  illegal  as  in  restric- 
tion upon  competition.** 

§  172.  Agreement  of  sale.— The  question  of  the  non-en- 
forcibility  of  an  agreement  because  of  its  relation  to  an  illegal 


gal,  though  based  on  executed  ille- 
gal transaction  that  furnished  a  mo- 
tive, see  Brightman  v.  Bates,  175 
Mass.  105;  55  N.  E.  809   (1900). 

S2  Continental  Wall  Paper  Go.  v. 
Voight,  212  U.  6.  227,  266;  29 
Supm.   280,  294    (1909). 

28Qibbs  V.  Consolidated  Gas  Co. 
of  Baltimore,  130  U.  S.  396;  9 
Supm.  553;  32  L.  Ed.  979  (1889). 
Here  the  illegality  of  the  restriction 
was  known  to  the  agent.  See  15 
Am.  A  Eng.  Enc.  of  Law,  2d  ed.,  p. 
1010.  So  in  case  of  illegal  contracts 
for  future  delivery.  See  14  Id.,  p. 
640.  On  the  other  hand,  in  Wright 
V.  Crabbs,  78  Ind.  487  (1881),  re- 
covery was  allowed  for  services  as 
broker  in  procuring  contracts  for  the 
purchase  of  wheat,  in  ignorance  of 
the  fact  that  the  employer  was  util- 
izing such  contracts  for  creating  a 
"comer"  in  the  wheat. 

24  Murray  v.  Vanderbilt,  39 
Barb.  (N.  Y.)  140,  162  (1863); 
Hardy  v.  Jones,  63  Kan.  8;  64  Pac. 
969 ;  88  Am.  St.  Rep.  223    ( 1901 ) ; 


15  Am.  &  Eng.  Enc.  of  Law,  2d  ed., 
p.  1009.  But  in  Leonard  v.  Poole, 
114  N.  Y.  371;  21  N.  E.  707;  4  L. 
R.  A.  728;  11  Am.  St.  Rep.  667 
(1889),  an  action  for  an  accoimting 
was  held  not  maintainable,  notwith- 
standing the  objection  that  the  par- 
ties from  whom  the  accounting  was 
sought,  were  mere  agents  of  the  oth- 
ers; this  on  the  ground  that  the 
parties,  being  engaged  in  a  criminal 
scheme  to  advance  prices,  were  all 
principals.  But  this  reasoning  seems 
inconclusive,  the  proceeding  being 
for  the  enforcement,  not  of  a  crim- 
inal, but  of  a  civU  liability.  See 
also  Keene  v.  Kent,  4  N.  Y.  State 
Rep.  431  (Supm.  Ct.,  Gen.  T., 
1886),  where  the  same  contract  was 
involved.  And  in  Samuels  v.  Oliver, 
130*111.  73;  22  N.  E.  499  (1889), 
recovery  was  not  allowed,  either  by 
agent  against  principal,  or  vioe 
versa,  for  money  received  or  ad- 
vanced in  promotion  of  a  '^corner- 
ing"  transaction. 
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restriction  upon  competition  has  most  frequently  trisen  in 
connection  with  agreements  of  sale.  As  has  already  been  seen, 
though  the  circumstance  that  one  is  a  party  to  such  an  illegal 
restriction  does  not  necessarily  prerent  him  from  enforcing 
liability  or  prevent  liability  being  enforced  against  him  under 
an  agreement  to  sell  goods  or  render  services,  it  is  otherwise,  in 
^  case  of  an  agreement  related  to  the  illegal  restriction.'^  Thus 
an  agreement  to  sell  to  a  party  to  such  restriction  may,  because 
of  the  existence  of  such  relation,  be  non-enforcible  by  such 
party.^     There  is  some  conflict  among  the  decisions  as  to  the 


SB  See  §  170. 

s«In  Santa  Olara  Valley  MiU  & 
Lumber  Co.  v.  Hayes^  76  Cal.  367; 
18  Pao.  391;  9  Am.  St  Rep.  211 
(1888)  9  Tecovery  waa  not  allowed 
for  breach  of  an  agreement  by  a 
manufacturer  of  lumber  for  sale 
thereof,,  it  appearing  that  the  agree- 
ment was  part  of  a  scheme  on  the 
part  of  the  plaintiff,  to  form  a 
combination  among  all  the  manu- 
facturers of  lumber  in  the  vicinity, 
for  the  purpose  of  increasing  the 
price,  limiting  the  supply,  and  giv- 
ing the  plaintiff  the  control  thereof. 
By  the  agreement  the  defendant 
was  not  to  manufacture  other  lum- 
ber to  be  sold  in  the  region,  under 
a  penalty.  The  scheme  included 
similar  contracts  between  the  plain- 
tiff and  other  manufacturers  in  the 
region.  So  in  Pacific  Factor  Co.  v. 
Adler,  90  Cal.  110;  27  Pac.  36;  25 
Am.  St.  Rep.  102  (1891),  recovery 
was  not  allowed  for  breach  of  an 
agreement  to  sell  and  deliver  187,- 
600  grain  bags  or  burlaps,  it  ap- 
pearing that  the  agreement  was  part 
of  a  scheme  on  the  part  of  the 
plaintiff  to  control  the  supply  of 
grain  bags  within  the  State,  for  the 
purpose  of  increasing  the  price.  To 
similar  effect,  Finck  v.  Schneider 
Granite  Co.,  187  Mo.  244,  269;  8d 


S.  W.  213,  220;  106  Am«  St  Rep. 
462  ( 1906) .  In  Bishop  v.  American 
Preservers'  Co.,  167  UL  284,  306; 
41  N.  £.  766,  772;  48  Am.  St  Rep. 
317  (1896),  in  an  action  of  re- 
plevin, it  appearing  that  the  plain- 
tiff was  a  party  to  an  illegal  combi- 
nation in  restraint  of  trade,  held 
error  to  exclude  evidence  offered  to 
sustain  a  defense  that  "the  trans- 
fer of  defendant's  goods  and  ma- 
chinery and  business,  by  means  of  a 
bill  of  sale  to  the  plaintiff,  and  the 
delivery  of  the  shares  of  stock  to  de- 
fendant, and  the  redelivery  thereof 
to  the  trustees  of  the  combination 
in  exchange  for  trust  certificates, 
and  the  appointment  of  defendant 
as  custodian  of  the  property  and 
agent  to  carry  on  the  business 
theretofore  exclusively  his  own, 
were  all  parts  of  the  illegal  scheme, 
and  aids  in  the  accomplishment  of 
the  unlawful  objects  of  the  trust." 
So  in  State  v.  Nebraska  Distilling 
Co.,  29  Neb.  700;  46  N.  W.  166 
(1890),  a  conveyance  of  property 
was  held  illegal,  as  made  to  a  com- 
bination formed  to  restrict  com- 
petition. 

In  Fisher  v.  Fliddnger  Wheel  Co., 
28  Ohio  Cir.  Ct.  R.  601  (1906),  the 
rights  of  creditors  of  a  party  to  aa 
illegal  combination  being  involved. 
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conditions  under  which  such  agreement  is  non-enforcible  by 
the  seller.  That  it  is  enf orcible  bj  him  in  case  of  his  ignorance 
of  the  existence  of  any  illegal  restriction  seem  established.*^ 
And,  according  to  many  decisions,  it  is  enf  orcible  by  him  not- 
withstanding knowledge  by  him  of  the  existence  of  such  illegal 
restriction,  it  being  essential,  according  to  such  decisions,  that 
he  be  a  participant  in  the  illegal  transaction.*®  According  to 
many  other  decisions,  however,  mere  knowledge  seems  suffi- 
cient.** Whether,  in  any  instance,  the  seller  "does  anything  be- 
yond making  the  sale,"  ^  so  as  to  be  within  the  doctrine  thus 
stated,  seems  largely  determinable  according  to  the  circum- 
stances of  the  particular  case.*^     Sometimes  he  is  quite  obvi- 


the  court  refused  to  give  effect  to 
a  sale  of  personal  property  by  such 
party,  that  was  iUegal  as  an  inci- 
dent of  the  oombinatioiiy  the  con- 
tract of  sale  remaining  executory, 
because  of  possession  not  having 
been  given,  though  payment  had 
been  made.    See  under  Me.  (§  215). 

Opposed,  however,  to  the  above 
decisions,  and  to  the  weight  of  au- 
thority seem  Trenton  Potteries  Co. 
v.  Oiiphant,  58  N.  J.  Eq.  507;  43 
Atl.  723;  46  L.  R.  A.  255;  78  Am. 
St.  Rep.  612  (1899);  Metcalf  v. 
American  School  Furniture  Ck>.,  122 
Fed.  115,  121  (C.  C.  N.  Y.,  1903). 
See  §  169.  The  latter  decision  may, 
however,  be  sustained  within  the 
doctrine  forbidding  relief  against 
illegal  contracts  that  have  been  exe- 
cuted.   See  §  174. 

2T  In  Carter-Crume  Co.  v.  Peur- 
rung,  86  Fed.  439;  30  C.  C.  A.  174 
(6th  C,  1898),  was  sustained  an 
agreement  for  the  sale  of  the  en- 
tire product  of  the  seller,  in  the 
absence  of  knowledge  by  him  that 
this  was  intended  by  the  buyer  as 
but  one  step  in  such  an  illegal  com- 
bination. See  as  to  effect  of  knowl- 
edge of  seller  that  goods  are  to  be 
used  for  an  unlawful  purpose,  Oli- 


ver V.  Gilmore,  52  Fed.  662  (C.  C. 
Mass.,  1892). 

"  Tracy  v.  Talmage,  14  N.  Y.  162; 
67  Am.  Dec  132  (1856).  See  Ar- 
not  V.  Pittston  &  Elmira  Coal  Co., 
infra;  16  Am.  &  Eng.  Enc  of  Law, 
2d  ed.,  p.  987.  As  to  effect  of 
knowledge  by  lessor  of  illegality  of 
purpose  of  lessee,  see  Brooklyn  Dis- 
tilling Co.  V.  Standard  Distilling, 
etc.,  Co.,  120  App.  D.  237;  106  N. 
Y.  Suppl.  264  (1907);  affirmed  in 
193  N.  Y.  551;  86  N.  E.  564  (1908). 

>•  15  Am.  &  Eng.  Enc.  of  Law, 
2d  ed.,  p.  987. 

so  See  Amot  v.  Pittston  &  Elmira 
Coal  C3o.,  infra. 

» In  Amot  V.  Pittston  &  Elmira 
Coal  Co.,  68  N.  Y.  558,  566;  23 
Am.  Rep.  190,  194  (1877),  recov- 
ery was  not  allowed  for  coal  sold 
under  an  agreement  that  was  part 
of  an  illegal  scheme  of  the  buyer 
to  enhance  prices.  It  bound  the 
buyer  to  ta  e  all  the  coal  that  tne 
seUer  might  desire  to  send  ''north 
of  the  State  line,''  to  the  extent  of 
two  thousand  tons  a  month,  it  be- 
ing, however,  optional  with  the  sell- 
er to  deliver,  and  the  only  consid- 
eration for  the  agreement  of  the 
buyer  being  the  agreement  of  the 


BEMEDIES. 


329 


ouflly  within  the  rule,  as  in  the  not  uncommon  case  of  the  sale 
being  by  a  number  of  persons  to  a  corporation  organized  by 
them  in  pursuance  of  the  illegal  scheme. 

§  173«    Contract  in  restraint  of  trader — Although,  as  already 


seller  not  to  sell  coal  to  any  other 
party,  to  oome  north  of  the  State 
line.  To  the  knowledge  of  the  sell- 
er, the  design  of  the  buyer  was  to 
control  the  supply  and  price  of  coal, 
and  but  for  that  purpose  the  buyer 
would  not  have  entered  into  the 
agreement.  The  product  of  the  sell- 
er largely  exceeded  two  thousand 
tons  a  month.  See  comments  on 
this  decision  in  Packard  ▼.  Byrd, 
73  S.  G.  1;  51  6.  E.  678;  6  L.  R. 
A.  K.  S.  647  (1906),  where  liabil- 
ity for  goods  sold  was  held  en- 
forcible,  as  being  separable  from  an 
agreement  for  exclusive  trade,  as- 
sumed to  be  illegaL  In  Detroit 
Salt  Co.  V.  National  Salt  Co.,  134 
Mich.  103;  96  N.  W.  1  (1903),  what 
purported  to  be  a  written  contract 
for  the  sale  of  the  seller's  entire 
production  of  salt,  and  was  conced- 
edly  not  illegal  on  its  face,  was,  in 
an  action  for  the  price  of  such  salt, 
held  non-enforcible  because  of  its 
relation,  known  by  the  seller^  to 
a  scheme  on  the  part  of  the  pur- 
chaser to  create  an  illegal  restric- 
tion upon  competition  through  this 
and  similar  contracts.  In  Clancey 
V.  Onondaga  Salt  Manuf.  Co.,  62 
Barb.  (N.  Y.)  396  (1862),  recov- 
ery was  not  allowed  for  the  price 
of  salt  sold  to  a  corporation  formed 
ostensibly  for  the  purpose  of  manu- 
facturing salt,  but  in  reality  to  form 
a  combination  to  fix  and  control  the 
price,  it  appearing  that  the  sellers 
knew  that  the  object  of  the  combi- 
nation was  to  increase  the  price» 
and  that  they  were  to  receive  the 
benefit  of  it.    In   Van   Marter  v. 


Babcock,  23  Barb.  (N.  Y.)  633 
(1867)«  an  agreement  of  sale  was 
held  not  illegal  merely  hy  reason  of 
a  provision  that  it  should  be  void, 
provided  the  other  growers  of  the 
same  product  should  not  enter  into 
an  agreement  with  the  buyer.  An 
agreement  by  which  a  manufacturer 
disabled  himself  from  manufactur- 
ing and  from  selling  to  others,  held 
unenforcible  as  part  of  a  scheme  in- 
cluding like  agreements  with  other 
manufacturers  and  designed  to  con- 
trol the  manufacture  of  the  product 
in  question.  Cravens  v.  Carter^ 
Crume  Co.,  92  Fed.  479;  34  0.  C. 
A.  479  (6th  C,  1899).  See  also 
under  111.  (§  209),  American 
Strawboard  Co.  v.  Peoria  Straw- 
board  Co.,  66  111.  App.  602  (1896). 
Hardly  reconcilable  with  Cravens  v. 
Carter-Crume  Co.  seems  Mononga- 
hela  River  dlonsolidated  Coal  &  Coke 
Co.  V.  Jutte,  210  Pa.  St.  288;  59 
Atl.  1088;  106  Am.  St.  Rep.  812 
(1904),  holding  enforcible  under 
like  conditions  an  agreement  by  the 
seller  in  a  contract  for  the  sale  of 
the  business  of  mining  and  shipping 
coal,  the  court  concluding  that  there 
appeared  no  intention  on  the  part 
of  the  buyer  to  obtain  exclusive 
possession  of  either  all  coal  or 
means  of  transportation  in  the  re- 
gion in  question.  Considering,  how- 
ever, the  extent  of  the  operations  of 
the  buyer,  such  conclusion  seems 
hardly  in  accord  with  the  weight  of 
authority.  In  U.  S.  Chemical  Co. 
V.  Provident  Chemical  Co.,  64  Fed. 
946  (C.  C.  Mo.,  1894),  it  would 
seem  that  the  question  might  have 
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seen,  the  prevention  of  reatrictionfi  upon  competition  is  not  the 
basis  of  the  doctrine  against  contracts  in  restraint  of  trade,'' 
yet  snch  a  contract  may  be  illegal  as  an  incident  of  an  ill^al 
restriction  upon  competition,  thus,  where  such  an  agreement,  or 
a  series  of  such  agreements,  includes  those  in  control  of  the  sup- 
ply of  a  given  commodity.'* 


been  raiBed,  whether  the  ooyenant 
of  the  lessor  in  the  lease  under  con- 
sideration, though,  considered  by  it- 
self, a  legal  contract  in  restraint  of 
trade,  was  not  illegal  as  calculated 
to  advance  the  scheme  of  the  lessee 
to  create  a  monopoly.  Hie  court 
said:  "The  motive  of  the  defend- 
ant (lessee)  was  to  get  rid  of  a  dan- 
gerous and  aggressive  competitor 
in  the  trade  of  the  article  of  which 
it  was  in  practical  control."  In 
Continental  Wall  Paper  Co.  v.  Lewis 
Voight  &  Sons  Co.,  148  Fed.  039; 
78  C.  C.  A.  667  (6th  C,  1906), 
there  being  inyalid  under  the  Fed- 
eral anti-trust  act,  an  agreement 
among  manufacturers  who  co-oper- 
ated through  the  plaintiff  corpora- 
tion organized  for  the  purpose  of 
selling  their  product,  an  action 
against  jobbers  for  the  price  of 
goods  sold  was  held  not  maintain- 
able, the  defendants  and  other  job* 
bers  having  entered  into  agreements 
whereby  they  were  to  buy  exclusive- 
ly from  the  plaintiff  or  other  mem- 
bers of  the  combine  and  sell  only 
according  to  a  schedule  of  prices  and 
terms  of  credit  dictated  by  the 
plaintiff.  This  was  afiirmed  in  212 
U.  S.  227,  261;  29  Supm.  280,  292 
(1909),  where  the  question  was 
said  to  be  whether  the  seller  could 
have  judgment  "upon  an  account 
which,  it  is  admitted  by  demurrer, 
was  made  up  within  the  knowledge 
of  both  seller  and  buyer,  with  di- 
rect reference  to  and  in  execution 


of  certain  agreements  under  which 
an  illegal  combination,  represented 
by  the  seller,  was  organised." 

M  See  §  160. 

uin  Trenton  Potteries  Co.  ▼. 
Oliphant,  58  N.  J.  £q.  607;  43  Atl. 
723;  46  L.  R.  A.  266;  78  Am.  St. 
Rep.  612  (1899),  an  agreement  by 
the  sellers  of  a  pottery  and  its  good 
will  and  business,  to  refrain  from 
engaging  in  the  business  of  manu- 
facturing pottery  ware,  having  been 
sustained  as  reasonable  and  valid 
and  not  in  contravention  of  the  doc- 
trine against  contracts  in  restraint 
of  trade  (see  §  169),  was  held  en- 
forcible  against  the  objection  that 
simultaneously  with  the  purchase 
under  consideration,  the  purchaser 
had  purchased  other  plants  used 
in  the  manufacture  of  potteiy  ware, 
taking  from  the  sellers  contracts 
substantially  identical  with  that  un- 
der consideration,  all  such  contracts 
being  part  of  a  scheme  to  prevent 
competition  in  the  manufacture  and 
sale  of  pottery  ware.  This  deci- 
sion, reversing  on  this  point  56  JN. 
J.  Eq.  680;  39  AU.  923  (1898) 
seems  opposed  to  the  current  of 
American  authority.  See  §  172. 
But  see  to  similar  effect.  Booth  ▼. 
Seibold,  37  Misc.  101;  74  N.  T. 
Suppl.  776  (Supm.  Ct,  Sp.  T., 
1902);  Booth  y.  Davis,  127  Fed. 
875,  879   (C.  C.  Mich.,  1904). 

Opposed  to  the  current  of  snch 
authority  seems  also  Camors-Mc 
Connell  Co.  v.  McConnell,  140  Fed. 
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§  174.  Diiafflxmanoe  of  agreement— Not  only  is  an  agree- 
ment in  restriction  upon  competition  non-enforcible,  but,  gen* 
erallj  speaking,  no  proceeding  can  be  maintained  in  disaffirm- 


412  (C.  C.  Ala.,  1005) ;  affinned  in 
McConnell  y.  Camora-McConnell  Co.f 
140  Fed.  987;  72  C.  C.  A.  681  (5th 
C,  1005)  y  where  relief  was  allowed 
against  breach  of  a  vendor's  con- 
tract in  restraint  of  trade,  notwith- 
standing the  assumption  that  the 
complainant  corporation  was  "one 
of  an  association  or  combination  of 
corporations,  which  constitutes  a 
monopol7."  Such  contract  was  re- 
garded as  "collateral  to  the  said 
unlawful  agreement  or  combina- 
tion," though  made  in  contempla- 
tion of  the  formation  of  the  com- 
plainant corporation.  In  overrul- 
ing the  objection  that  the  contract 
was  "part  of  an  unlawful  scheme  to 
monopolize,**  it  was  intimated  that 
decisions  referred  to  "were  direct 
proceedings  against  the  alleged  mo- 
nopolies, wherein  it  was  sought  to 
enjoin  them,'*  it  being  added: 
"There  are  no  provisions  in  the 
contract  here  sought  to  be  enforced 
which  refer  to  the  restrictions  of 
trade,  or  to  the  regulation  of  the 
importation,  sale  and  prices  .  .  • 
evidencing  an  intent  to  establish  a 
monopoly  in  such  trade."  Referring 
to  certain  expressions  in  the  opinion 
in  Swift  V.  U.  S.,  106  U.  S.  376; 
25  Supm.  276;  40  L.  Ed.  618 
(1005),  it  was  said  that  they 
"amount  simply  to  a  declaration 
that  conduct  agreed  upon  to  effect 
an  unlawful  object  may  be  unlaw- 
ful, and  that  the  court,  when  ap- 
plied to  in  a  direct  proceeding 
therefor,  wiU  stop  such  conduct  by 
injunction,  as  well  as  punish,  in 
proper  criminal  proceedings,  the  un- 
lawful act  when  completed,  not- 
withstanding it  may  have  been  a(y 


oomplished  by  separate  acts  ever 'so 
innocent  in  themselves."  The  court 
aUo  disallowed  what  was  stated  as 
the  "further  claim"  that  "the  com- 
plainant has  entered  into  a  com- 
bination with  various  other  im- 
porters of  fruit  for  the  purpose  of 
acquiring  a  monopoly  in  the  impor* 
tation  and  sale  of  the  same,  and 
that  the  contract  in  question  was 
to  aid  and  facilitate  that  purpose." 
In  U.  S.  Chemical  Co.  v.  Provi- 
dent Chemical  Co.,  64  Fed.  046  (C. 
C.  Mo.,  1804),  a  covenant  in  a  lease 
not  to  engage  in  the  business  cov- 
ered by  the  lease,  was  held  valid  as 
a  restraint  of  trade,  but  to  contain 
"none  of  the  elements  of  a  combina- 
tion or  trust."  Compare  MoUy- 
neaux  v.  Wittenberg,  30  Neb.  647; 
58  N.  W.  205  ( 1804 ;  see  under  Neb., 
{  222).  In  Lufkin  Rule  Co.  y. 
Fringeli,  57  Ohio  St  506;  40  N.  E. 
1030;  41  L.  R.  A.  185;  63  Am.  St. 
Rep.  736  (1808),  a  contract  in  re- 
straint of  trade  by  the  seller  of  a 
business,  though  held  invalid  on  a 
distinct  ground,  was  condemned  as 
tending  to  create  a  monopoly,  it 
appearing,  according  to  the  terms 
of  the  contract,  that  the  covenan- 
tee had  ample  facilities  to  supply 
the  demand  for  the  goods  in  ques- 
tion, such  demand  being  a  limited 
one.  See  aUo  Consumers*  Oil  Co. 
V.  Nunnemaker,  142  Ind.  560,  568; 
41  N.  E.  1048,  1051;  51  Am.  St. 
Rep.  103  (1805) ;  Harding  v.  Amer- 
ican Glucose  Co.,  182  111.  551,  638; 
55  N.  E.  577,  606;  64  L.  R.  A. 
738,  772;  74  Am.  St.  Rep.  180 
(1800).  In  Wittenberg  v.  Molly- 
neaux,  60  Neb.  583;  83  N.  W.  842 
(1000),   where   was    sustained  an 
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ance  of  sudi  agreement'^    But  such  proceedings  have  been  held 
maintainable  in  disaffirmance  of  agreements  that  remain  execu- 


agreement  by  the  purchaser  of  cer- 
tain property,  not  to  uae  it  for  ho- 
tel purposes,  it  was  said  that  '^if 
it  be  shown  that  the  main  purpose 
of  the  agreement  is  to  secure  a 
mcmopoly  and  that  the  purchase  of 
the  property  was  a  mere  incident  or 
means  to  that  end,  it  is  within  the 
rule  applicable  to  ordinary  combi- 
nations in  restraint  of  trade  and 
will  not  be  enforced.".  As  to  lease 
containing  covenant  in  restraint  of 
trade,  being  invalid  as  in  further- 
ance of  scheme  in  restriction  upon 
competition,  see  Shawnee  Compress 
Co.  ▼.  Anderson,  209  U.  S.  423;  28 
Supm.  672;  52  L.  Ed.  865  (1908); 
affirming  Anderson  v.  Shawnee  Com- 
press Co.^  17  Okla.  2ai;  87  Pac. 
315;  15  L.  R.  A.  N.  S.  846  (1906). 
Very  questionable  seems  Stewart  ▼. 
Steams  &  Culver  Lumber  Co.,  48 
So.  19  (Supm.  Ct.  Fla.,  1908),  where 
was  held  unenf orcible  a  lease  for  the 
purpose  of  conducting  a  general 
store  in  a  village,  where  the  lessor 
employed  a  large  number  of  per- 
sons, it  agreeing  to  relinquish  its 
right  to  establish  and  maintain  a 
commissary  for  its  employees,  to 
use  its  influence  to  induce  them  and 
others  to  purchase  from  the  lessee, 
and  to  issue  to  its  employees  checks 
against  their  wages  directed  exclu- 
sively to  the  lessee,  to  be  redeemed 
by  the  lessor,  also  to  pay  a  com- 
mission on  g^ross  sales.  Compare, 
however,  Redland  Fruit  Co.  v.  Sar- 
gent, 113  S.  W.  330  (Tex.  Civ. 
App.,  1908;  see  §  232).  See  also 
for  instances  of  contracts  In  re- 
straint of  trade,  held  non-enforcible 
as  tending  to  create  illegal  restric- 
tions upon  competition,  John  D. 
P|trk  &  Sons  Co.  v.  Hartman,  153 


Fed.  24;  82  C.  C.  A.  158;  12  L. 
R.  A.  N.  S.  135  (1907) ;  on  appeal 
from  Hartman  v.  John  D.  Park  & 
Sons  Co.,  145  Fed.  358  (C.  C.  Ky., 
1906);  Flower  ▼.  Smith  Lumber 
Co.,  47  So.  1022  (Supm.  Ct  Ala., 
1908) ;  demons  v.  Meadows,  123 
Ky.  178;  94  S.  W.  13;  6  L.  R.  A. 
N.  S.  847;  124  Am.  St.  Rep.  339 
(1906);  Webb  Press  Co.  v.  Bieroe, 
116  La.  906;  41  So.  203  (1906). 
Compare  American  Brake  &  Beam 
Co.  v.  Pungs,  141  Fed.  923;  73 
C.  C.  A.  157  (7th  C,  1905).  See 
article  in  20  Harv.  Law  Rev.  167 
(1907)  by  Herbert  Pope. 

s^See  Harriman  v.  Northern  Se- 
curities Co.,  197  U.  S.  244,  295;  2o 
Supm.  493,  504;  49  L.  Ed.  739 
(1905).  Thus,  in  Metcalf  y.  Amer- 
ican School  Furniture  Co.,  122  Fed. 
115,  123  (C.  C.  N.  Y.,  1903),  re- 
lief was  denied  against  the  exe- 
cuted transfer  by  a  corporation  of 
its  property  to  another  corporation 
assumed  to  have  been  organised  for 
the  purpose  t^*  creating  an  illegal 
restriction  upon  competition.  See 
also  Levin  v.  Chicago  Gas  Light  & 
Coke  Co.,  64  111.  App.  393  (1896). 
Recoveiy  back  of  money  deposited 
and  forfeited  under  such  an  agree- 
ment, was  not  allowed  in  De  Witt 
Wire-Cloth  Co.  v.  N.  J.  Wire-Cloth 
Co.,  16  Daly,  529;  14  N.  Y.  SuppL 
277;  affirmed,  it  seems,  in  38  N. 
Y.  State  Rep.  1023  ( 1891 ) .  So  of 
money  advanced  in  promotion  of  an 
illegal  cornering  transaction,  in 
Raymond  v.  Leavitt,  46  Mich.  'U7; 
41  Am.  Rep.  170  (1881;  where  it 
seems  that  the  party  advancing  the 
money  was  to  share  in  the  profits) ; 
Cummings  v.  Foss,  40  111.  App.  523 
( 1891 ) ;    confirmed    in    subsequent 
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toiy.''^  In  such  case  it  is  immaterial  whether  the  party  seek- 
ing relief  is  in  pari  delicto.^^  And,  even  in  case  of  an  executed 
agreement,  a  proceeding  in  disaffirmance  has  been  held  main- 
tainable by  a  party  not  in  pari  delicto^'^ 


decision  in  Fobs  y.  Cnmmings,  149 
m.  363;  36  N.  £.  663  (1894;  so 
also  as  to  services  rendered).  See 
also  Munns  y.  Donovan  Commission 
Co.,  117  lowa^  616;  91  N.  W.  789 
(1902).  So  of  amounts  paid  as 
membership  fees  in  association,  in 
Griffin  v.  Piper,  65  111.  App.  213 
(1894).  But  for  provisions  for  re- 
covery of  amounts  paid  or  invested 
under  such  an  agreement,  thus 
money  paid  for  goods  sold,  see  un- 
der anti-trust  acts,  c  XX.  As  to 
recovery  under  Illinois  statute  of 
money  paid  under  illegal  option  con- 
tract»  see  Pearoe  v.  Foote,  113  III. 
228,  237;  66  Am.  Rep.  414,  418 
(1886). 

SB  See  Strait  y.  National  Harrow 
Co.,  18  N.  Y.  Suppl.  224  (Supm. 
Ct.,  Sp.  T.,  1891);  Tracy  v.  Tal- 
mage,  14  N.  Y.  162,  181;  67  Am. 
Dec.  132,  144  (1866) ;  Spring  Co.  y. 
Knowlton,  103  U.  S.  49;  26  L.  Ed. 
347  (Oct.  T.,  1880).  In  Pittsburg 
Carbon  Co.  v.  McMillin,  119  N.  Y. 
46;  23  N.  E.  630;  7  L.  R.  A.  46 
(1890),  as  against  the  receiver  of 
an  illegal  trust  combination,  a  par- 
ty to  the  combination,  who  had  as- 
signed a  contract  to  the  combina- 
tion, was  held  not  entitled  to  the 
proceeds  of  the  contract.  This  on 
the  ground  that  the  receiver  united 
in  himself,  not  only  the  right  of  the 
trust  combination,  but  the  right  of 
creditors.  Compare  American  Han- 
dle (Do.  V.  Standard  Handle  Co.,  69 
S.  W.  709  (Tenn.  Ch.  App.,  1900; 
see  §  167).  In  Mens  Capsule  Co.  y. 
U.  S.  Capsule  Co.,  67  Fed.  414  (C. 
C.  Mich.,  1895),  one  party  was  held 


not  entitled  to  relief  founded  on  the 
contract,  but,  upon  the  restoration 
by  it  of  what  it  had  received  under 
the  contract^  it  was  held  entitled  to 
have  such  of  the  other  parties  as 
threatened  to  invade  its  property, 
restrained  from  interfering  there- 
with. See  also  as  to  the  duty  to 
restore.  Western  Union  Tel.  Co.  v. 
Burlington  &  S.  W.  Ry.  Co.,  11 
Fed.  1  (C.  C.  Iowa,  1882).  in 
Phoenix  Bridge  Co.  v.  Keystone 
Bridge  Ck>.,  142  N.  Y.  425,  431;  37 
N.  E.  562,  663  (1894),  relief  as  be- 
tween parties  to  a  combination  edn- 
cededly  illegal  as  in  restriction  upon 
competition,  was  denied  on  the 
ground  that  there  appeared  no  dis- 
affirmance of  the  agreement  by  the 
plaintiff. 

86  Tracy  v.  Talmage,  supra.  As 
to  conditions  under  which  relief  may 
be  granted  as  between  those  in  pari 
delicto,  see  Dunbar  v.  American  Tel- 
ephone, etc.,  Co.,  note  37,  infra. 

*TSee  Cohen  v.  Berlin  &  Jones 
Envelope  Co.,  38  App.  D.  499;  66 
N.  Y.  Suppl.  688  (1899);  Dunbar 
y.  American  Telephone,  etc,  Co.,  87 
N.  E.  621,  536  (Supm.  Ct.  111., 
1909).  This  doctrine  seems  to  have 
been  applied  in  an  extreme  case, 
in  Manchester  &  Lawrence  R.  R.  v. 
Concord  R.  R.,  66  N.  H.  100,  131; 
20  Atl.  383,  386;  9  L.  R.  A.  689, 
695;  49  Am.  St.  Rep.  682  (1890), 
where,  as  between  railroad  com- 
panies, parties  to  an  agreement  in- 
valid as  a  monopoly  by  statute,  but 
not  at  common  law,  relief  was  grant- 
ed. See  White  Star  Line  v.  Star 
Line  of  Steamers,  141  Mich.  604; 
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§  175.  Corporate  aeti. — Speaking  generally,  there  would 
aeem  to  be  no  reason  why  the  form  of  relief  against  a  corporate 
act,  illegal  as  in  restriction  upon  competition,  should  not  be 
the  same  as  if  such  act  were  that  of  an  individuaL  It  has  been 
seen  that,  as  a  rule,  no  civil  liability  results  from  the  existence 
of  such  a  restriction,'®  and  clearly  this  rule  applies  whether 
such  restriction  results  from  the  acts  of  a  mere  individual  or  of 
a  corporation.  It  has  also  been  seen,  however,  that  on  be- 
half of  the  public  a  remedy  is  allowed  against  such  a  restric- 
tion, ordinarily  by  way  of  injunction,  on  the  application  of  the 
attorney-general;  that  ordinarily,  though  not  necessarily,  it  is 
only  against  acts  of  a  corporation  that  such  relief  is  granted.^ 
But  relief  by  injtmction  has  comparatively  rarely  been  sought 
against  such  acts  of  a  corporation,  a  preference  being  shown 
for  the  more  drastic  remedy  of  a  proceeding  for  the  dissolution 
of  the  corporation.^     But,  as  the  application  of  this  severe 


106  N.  W.  136;  113  Am.  St.  Rep. 
661  (1906).  In  2  £dd7  on  Ck>m- 
binations,  §  1140»  it  is  suggested  as 
"a  serious  question  whether  the  doo- 
trine  of  {f>  pari  delicto  should  be 
enforced  against  a  corporation"  or 
against  its  stockholders  or  bondhold- 
ers haying  no  knowledge  of  the  ille- 
gal character  of  the  combination. 

M  See  §  164. 

wSee  §  166.  In  Trust  Co.  oi 
Georgia  v.  State,  109  Qa.  736,  747; 
36  S.  E.  323,  326;  48  L.  R.  A.  620, 
626  (1900),  it  was  held  proper  for 
the  attorney-general  to  maintain 
a  proceeding  to  enjoin  a  oombination 
among  street  railroad  corporations 
as  tending  to  restrict  competition, 
the  court  saying:  "The  State  has 
no  right  to  an  adjudication  by  the 
courts  declaring  void  such  contracts 
merely  and  solely  for  the  reason 
that  they  are  ultra  vires,  but  she  is 
entitled  to  this  relief  when  injury 
to  the  public  is  involved." 

^So^     in     Attorney-General     y. 


Great  Northern  Ry.  Co.,  1  Drewry 
&  Smale,  164  (1860),  a  railway 
company  was  enjoined  from  carry- 
ing on  the  business  of  coal  mer- 
chants, the  court  saying:  "These 
companies  being  armed  with  the 
power  of  raising  large  sums  of 
money,  if  they  were  allowed  to  ap- 
ply their  funds  to  purposes  other 
than  those  for  which  they  were  con- 
stituted, might  acquire  such  a  pre- 
ponderating influence  and  com- 
mand over  some  particular  branch 
of  trade  or  commerce,  as  would  en- 
able them  to  drive  the  ordinary  pri- 
vate traders  out  of  the  field,  and 
create  in  their  own  favor  a  prac* 
tical  monopoly,  whereby  the  inter- 
ests of  the  public  would  be  most 
seriously  injured."  Similarly,  in 
Stockton  v.  Central  R.  R.  Co.  of 
N.  J.,  60  N.  J.  Eq.  62;  24  AtL 
064;  17  L.  R.  A.  97  (1892),  an  in- 
junction was  granted,  on  the  ap- 
plication of  the  attorney-general, 
against  a  railroad  corporation  leas- 
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remedy  deprives  the  corporation  of  power  for  good  as  well  as 
for  ill,  there  would  seem  to  be,  on  principle,  strong  grounds  for 
applying  the  remedy  by  injunction,  so  that  the  corporate  ex- 
istence may  be  preserved  for  legitimate  purposes. 

§  176.    Belief  to  itookliolderw— The  general  rules  applicable 


ing  its  road  to  another,  such  lease 
being  part  of  a  scheme  to  secure  a 
monopoly  of  the  Pennsylvania  an- 
thracite coal  traffic 

But  the  distinction  between  an 
injuiy  to  a  mere  individual,  and  an 
injury  to  the  public,  was  overlooked 
in  Queen  Ins.  Ck>.  v.  State,  22  S.  W. 
1048  (Tex.  Civ.  App.,  1893);  re- 
versed, however,  in  86  Tex.  260,  274; 
24  S.  W.  307,  406;  22  L.  R.  A.  483, 
496  (1893).  Here,  in  a  proceeding 
by  the  State,  the  combination  to 
which  the  corporation  in  question 
was  a  party,  was  held  not  to  be 
illegal.  But,  on  the  assumption 
that  it  was  a  combination  illegal 
as  in  restriction  upon  competition, 
the  relief  demanded,  for  forfeiture 
of  the  right  to  do  business  in  Texas, 
and  for  an  injunction  against  car- 
rying out  the  agreement,  was  re- 
garded as  improper.  This  on  the 
general  ground  that  granting  such 
relief  would  be  a  departure  from 
the  rule  that  a  court  of  equity  will 
leave  parties  to  an  illegal  contract 
as  they  have  left  themselves.  In 
Stockton  V.  American  Tobacco  Co., 
56  N.  J.  Eq.  362;  36  Atl.  971 
(1897) ;  affirmed  as  Miller  v.  Amer- 
ican Tobacco  Co.,  66  N.  J.  Eq.  847; 
42  Atl.  1117  (1898),  where  such 
an  injunction  was  refused  (see  § 
160),  the  court  distinguished  cases 
wherein  a  court  of  equity  has  en- 
joined the  acts  of  a  corporation  as 
cases  (66  N.  J.  Eq.  366;  36  Atl. 
976)  "where  ^luim-public  corpora- 
tions have  acted  outside  of  the 
■cope  of  their  charter  privileges,  or 


have  violated  an  implied  limitation 
upon  its  general  power,  so  as  to 
create  a  nuisance  or  a  public  in- 
jury." (Distinguishing  Stockton  v. 
Central  R.  R.  Co.,  supra,  as  a  case 
of  an  ultra  viret  agreement.)  To 
similar  effect,  McCarter  (Attomey- 
Qeneral)  v.  Firemen's  Ins.  Co.,  70 
N.  J.  Eq.  291;  61  AtL  706  (1906). 
But  is  this  not  begging  the  ques- 
tion T  Whatever  the  character  of 
the  business,  is  it  not  outside  the 
scope  of  the  charter  powers,  to  con- 
stitute a  monopoly?  Furthermore, 
although  the  question  has  generally 
arisen  in  connection  with  giiast-pub- 
lic  corporations,  it  is  clear  that  the 
decisions  have  not,  as  a  rule,  been 
based  on  the  circumstance  of  a 
corporation  being  a  giKui-pubUc  one, 
nor  even,  it  would  seem,  on  the  cir- 
cumstance of  the  acts  in  question 
being  those  of  a  corporation.  It  was 
held  that  the  result  could  not  be 
evaded  by  enjoining  the  officers  in- 
dividually, instead  of  restraining  the 
corporation.  But  in  People  ex  rel. 
V.  American  Tobacco  Co.,  2  CSiicago 
L.  J.  Weekly  (Cook  Co.  Cir.  Ct., 
1897  T),  an  hijunction  was  granted 
to  restrain  the  same  corporation 
(here  a  foreign  one)  from  trans- 
acting business.  The  doctrine  of 
Stockton  V.  American  Tobacco  Co. 
was,  unnecessarily,  it  would  seem 
(see  §  164),  applied  in  Dittman  v. 
Distilling  Co.  of  America,  64  N. 
J.  Eq.  637,  644;  64  Atl.  670,  673 
(1903),  to  a  proceeding  not  by  the 
attorney-general,  but  by  a  mere  in* 
dividual. 
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to  allowing  a  stockholder  to  obtain  relief  against  idira  vires 
acts  seem  applicable  to  allowing  him  relief  against  a  corporate 
act  illegal  as  in  restriction  upon  competition/^ 

§  177.  Biaiolation  or  ouster  of  oorporation.— As  in  case  of 
ultra  vires  acts  generally,  corporations  have  in  several  instances 
been  dissolved  because  of  the  performance  of  acts  illegal  as  in 
restriction  upon  competition.^*    But  this  is  not  necessarily  the 


41  Stewart  y.  Erie  &  Western 
Transp.  Co.,  17  Minn.  372,  400 
(1871).  See  Metcalf  ▼.  American 
School  Furniture  Co.,  122  Fed.  116 
(C.  C.  N.  Y.,  1003) ;  MacGinniaa  y. 
Boston,  etc.,  Consolidated  Copper 
Mining  Co.,  29  Mont.  428,  447,  457 ; 
75  Pac.  80,  02,  06  (1004) ;  Trimble 
y.  American  Sugar  Refining  Co.,  61 
N.  J.  Eq.  340;  48  Atl.  012  (1001) ; 
Raffertj  ▼.  Buffalo  City  Gas  Co.,  37 
App.  D.  618,  622;  56  N.  Y.  Suppl. 
288,  201  ( 1800) ;  Lone  Star  Salt  Co. 
V.  Blount,  107  S.  W.  1163  (Tex. 
Civ.  App.,  1008).  Thus,  as  to  his 
right  to  relief  being  barred  by  par- 
ticipation, acquiescence  or  delay. 
Levin  v.  Chicago  Gas  Light  &  Coke 
Co.,  64  111.  App.  303  (1806); 
Coquard  y.  National  Linseed  Oil 
Co.,  note  42,  infra  (which  see  also 
as  to  right  to  maintain  a  suit  for 
dissolution  of  the  corporation). 

In  Harding  v.  American  Glucose 
Co.,  182  m.  651,  625 ;  55  N.  E.  577, 
602;  64  L.  R.  A.  738,  767;  74  Am. 
St.  Rep.  180  (1800),  where  the  com- 
bination declared  illegal  involved  the 
conveyance  by  each  of  several  cor- 
porations of  its  property  to  a  new 
oorporation  organized  to  conduct 
the  same  kind  of  business,  relief 
against  such  conveyance  was  grant- 
ed at  the  suit  of  a  stockholder  of  the 
conveying  oorporation.  It  would 
seem,  however,  that  the  decision 
might  have  rested  solely  on  the 
right  of  a  dissenting  stockholder  of 


a  solvent  going  oorporation  to  pre- 
vent the  sale  of  its  property  and 
abandonment  of  its  business  (182 
IlL  631;  55  N.  E.  604;  64  L.  R.  A. 
760),  without  reference  to  the  cir- 
cumstance of  such  conveyance  be- 
ing an  incident  of  an  illegal  restric- 
tion upon  competition. 

In  Dunbar  v.  American  Telephone, 
etc.,  Co.,  224  lU.  0;  70  N.  E.  423; 
115  Am.  St  Rep.  132  (1006);  87 
N.  E.  521,  534  (1000),  in  case 
of  purchase  by  one  corporation 
of  stock  in  another  for  the  purpose 
of  creating  a  monopoly,  relief  was 
allowed  to  stockholders  of  the  lat- 
ter corporation.  To  like  effect,  Bige- 
low  v.  Calumet  &  Heda  Mining  Co., 
155  Fed.  860,  870  (C.  C.  Mich., 
1007).  See  aUo  Continental  Securi- 
ties Co.  V.  Interborough  Rapid 
Transit  Co.  166  Fed.  045  (C.  a 
N.  Y.,  1008). 

For  suggestion  that  right  of  re- 
scission be  allowed  to  stockholder 
joining  combination  in  ignorance  of 
its  illegality,  see  2  Eddy  on  Com- 
binations, §  1138-40. 

4s  On  this  ground  judgments  wore 
rendered  dissolving  the  corporations, 
in  Distilling  &  Cattle  Feeding  Co. 
v.  People,  156  Dl.  448;  41  N.  E. 
188;  47  Am.  St.  Rep.  200  (1805); 
State  v.  Nebraska  Distilling  Co., 
20  Neb.  700;  46  N.  W.  156  (1800) ; 
People  V.  North  River  Sugar  Re- 
fining Co.,  54  Hun,  364;  7  N.  Y. 
Suppl.  406;  6  L.  R.  A.  386  (1889)  i 
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remedy  to  be  applied.  It  seems  to  have  been  well  said :  ^The 
punishment  to  be  imposed  rests  in  the  sound  judicial  discretion 
of  the  court  It  need  not  necessarily  be  a  general  judgment  of 
ouster.     It  may  be  an  ouster  of  the  right  to  do  the  particular 


affirmed  in  121  N.  Y.  582;  24  N.  B. 
834;  9  L.  R.  A.  83;  18  Am.  St. 
Rep.  843  (1890);  People  v.  Milk 
Exchange,  146  N.  Y.  267;  39  N.  E. 
1062;  27  L.  R.  A.  437;  46  Am.  St. 
Rep.  609  (1896);  People  ex  reL  y. 
American  Sugar  Reflniiig  Co.,  7  Ry. 
ft  Corp.  L.  J.  83  (Super.  Ct.  San 
Francisco,  1890).  See  People  ex 
rel.  y.  Chicago  Gas  Trust  Co.,  130 
lU.  268;  22  N.  E.  798;  8  L.  R.  A. 
497;  17  Am.  St.  Rep.  319  (1889); 
People  ex  rel.  y.  Chicago  Liye  Stock 
Exchange,  170  111.  656;  48  N.  E. 
1062;  39  L.  R.  A.  373;  62  Am. 
St.  Rep.  404  (1897) ;  State  ex  rel. 
y.  Portland  Natural  €ras  &  Oil  (Do., 
153  Ind.  463,  491;  63  N.  E.  1089, 
1092;  63  L.  R.  A.  413,  416;  74 
Am.  St.  Rep.  314  (1899).  But  a 
suit  for  dissolution  of  the  corpora^ 
tion  cannot  be  maintained  hj  a 
mere  stockholder.  Coquard  y.  Na- 
tional Linseed  Oil  Co.,  171  IlL 
480 ;  49  N.  E.  663  ( 1898 ) .  Thus,  in 
MacGinniss  y.  Boston,  etc.,  (DonsoU- 
dated  Copper,  etc.  Mining  Co.,  29 
Mont.  428,  447;  76  Pac  89,  92 
(1904),  in  a  stockholder's  suit,  it 
was  held  not  a  proper  issue  whether 
a  combination  formed  by  another 
corporation  through  its  officers  and 
the  stockholders  of  the  plaintifiT's 
corporation  and  other  corporations 
was  a  monopoly  and  in  yiolation  of 
proyisions  rendering  the  plaintiff's 
corporation  liable  to  punishment 
and  a  yiolation  of  its  franchises  and 
property.  Upon  forfeiture  of  the 
charter  of  a  corporation  for  joining 
or  maintaining  a  monopoly,  held, 
under  the  California  statutes,  that 


the  appointment  of  a  receiyer  was 
not  proper.  Hayemeyer  y.  Superior 
Court,  84  CaL  327;  24  Pac  121; 
10  L.  R.  A.  627;  18  Am.  St  Rep. 
192  (1890).  Compare  Cameron  y. 
Hayemeyer,  12  N.  Y.  Suppl.  126 
(Supm.  CI.,  Sp.  T.,  1890),  where 
receiyers  were  appointed  of  prop- 
erty held  under  the  Sugar  Trust 
agreement  declared  illegal  in  People 
y.  North  Riyer  Sugar  Refining  C!o., 
supra.  As  to  proceedings  in  an  ao» 
tion  to  dissolye  the  combination  to 
which  the  North  Riyer  Sugar  Re- 
fining Company  was  a  party,  see 
Gray  y.  De  Castro  &  Donner  Co., 
10  N.  Y.  SuppL  632  (Supm.  Ct., 
Gen.  T.,  1890).  As  to  appointment 
of  receiyer  of  foreign  corporation, 
see  Waters-Pierce  Oil  Co.  y.  Texas, 
212  U.  S.  112;  29  Supm.  227 
(1909) ;  dismissing  writ  of  error  to 
106  S,  W,  851  (Tex.  Ciy.  App., 
1907) ;  see  also  decisions  in  106  S. 
W.  326  (Supm.  Ct.  Tex.,  1907); 
103  S.  W.  836  (Tex.  Ciy.  App., 
1907).  As  to  jurisdiction  of  State 
and  Federal  courts  respectiyely  in 
such  case,  see  Palmer  y.  Texas,  212 
U.  S.  118;  29  Supm.  230  (1009). 

In  Gray  y.  Oxnard,  69  Hun,  387; 
13  N.  Y.  Suppl.  86  (1891),  the 
receiver  of  the  property  of  the  cor- 
poration dissolved  on  the  ground  of 
participation  in  such  combination 
was  held  not  entitled  to  recover  any 
part  of  the  assets  or  earnings  of 
the  illegal  combination,  the  right 
to  such  recovery  being  in  the  holders 
of  the  trust  certificates  if  in  any 
one.  In  See  v.  Heppenheimer,  56 
N.  J.  Eq.  240;  36  Atl.  966  (1897) ; 


338 


B£M£DIS8. 


act  complained  of,  or  it  may  be  a  suspensive  judgment  of  ouster 
with  a  fine  accompaniment,  or  it  may  be  a  simple  fine  if  it  ap- 
pears that  the  trust,  pool  or  conspiracy  complained  of  and 
proved  has  been  abandoned."  ^' 


affirmed  as  Naumberg  v.  See,  60  N. 
J.  £q.  463;  41  AtL  1116  (1897)»  the 
cireumatanoe  that  a  eorporation  was 
formed  to  create  a  monopoly,  was 
held  not  to  make  the  attorney-gen- 
eral a  necessary  party  to  a  proceed- 
ing brought  by  the  receiver  of  the 
corporation  after  its  dissolution, 
the  suit  relating  "wholly  to  con- 
tractual and  statutory  obligations 
arising  out  of  its  existence  and  op- 
erations." The  court  said:  "The 
State  presumably  would  be  inter- 
ested either  in  preventing  the  or- 
ganization of  such  a  corporation,  or 
in  arresting  its  work  after  its  or- 
ganization. Here,  however,  the  com- 
pany is  already  dissolved,  and 
therefore  harmless."  In  the  anti- 
trust acts  provision  is  commonly 
made  for  forfeiture  of  the  rights  of 
a  corporation,  foreign  or  domestic, 
for  participation  in  an  act  illegal 


as  in  restriction  upon  competition. 
See  c  XX. 

4*  State  ex  inf.  Crow  v.  Armour 
Packing  Co.,  173  Mo.  866,  392;  76 
S.  W.  646,  664;  61  L.  R.  A.  464, 
474;  96  Am.  St.  Bep.  616  (1903). 
Thus,  in  State  ex  rel.  v.  Standard 
Oil  Co.,  49  Ohio  St.  137,  189;  30 
N.E.279,291;  16  L.  R.  A.  146,160; 
84  Am.  St  Rep.  541,  666  (1892), 
the  judgment  was  of  ouster  of  the 
corporation  from  the  right  to  make 
and  perform  the  agreement.  As  to 
quo  warranto  as  remedy,  see  State 
ex  rel.  v.  Standard  Oil  Co.,  110  S. 
W.  666,  672  (Supm.  Ct.  Tenn., 
1908).  As  to  quo  warranto  pro- 
ceedings against  foreign  corporation, 
see  under  Mich.  (§  217) .  As  to  con- 
tempt proceedings  for  failure  to  com- 
ply with  such  judgment,  see  36  Am. 
Law  Rev.  102  (1901). 
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LBGIBLATIOK 

§  178.    RespeetiTe  power  of  Gongress  and  of  the  States. 
170.    CouBtitaiional  limitationsy  i.  e.,  inhibition  against  depriving  of 
life,  liberty  or  property. 

180.  Necessity  for  l^islation. 

181.  Glass  legislation. 

§  178.  SespeotiTe  power  of  Congren  and  of  fhe  States^— Any 
power  that  a  State  may  possess  to  legislate  as  to  restrictions 
upon  competition  is  limited  as  to  its  effect,  generally  speaking, 
to  the  territory  of  such  State.^  It  is  further  subject  to  im- 
portant limitations  arising  under  the  provision  of  the  Federal 
constitution  conferring  upon  Congress  power  ^^to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes."  ^    Sudi  power  seems,  so  far  at  least 


iSee  State  ex  rel.  Star  PubUsh- 
ing  Co.  y.  Associated  Press,  159 
Mo.  410,  466;  60  S.  W.  91,  108;  51 
L.  R.  A.  161,  170;  81  Am.  St. 
Rep.  868  (1901).  See  under  Ark. 
(§  206);  lU.  (§  209);  Mo.  (§ 
220) ;  Tex.  (§  232).  That  a  statute 
is  to  be  construed  as  excluding  from 
its  operation  subjects  or  classes  upon 
whidi  the  l^slature  has  no  power 
to  legislate,  though  comprehended 
within  its  general  terms,  see  Peo- 
ple ex  rel.  Akin  v.  Butler  Street 
Foundry  Co.,  201  IlL  236,  249;  66 
N.  E.  349,  353  (1903).  In  sev- 
eral instances  the  operation  of  an 
l^ti-tnut  act  is  by  its  express 
terms  confined  to  the  territory  of 
the  State,  thus  as  to  sales  within 
fhe  State. 

sThus  a  statute  of  a  State  was 


held  inapplicable  in  determining  the 
validity  of  a  contract  involving 
transportation  within  the  scope  of 
commerce  clause,  in  Hadley  Dean 
Plate  Glass  Co.  v.  Highland  Glass 
Co.,  143  Fed.  242;  74  C.  C.  A. 
462  (8th  C,  1906).  See  also  Frank 
A.  Menne  Factory  v.  Harback,  85 
Ark.  278;  107  S.  W.  991  (1908); 
U.  S.  V.  American  Tobacco  Co.,  164 
Fed.  700,  706  (C.  C.  N.  Y.,  1908). 
In  State  v.  Virginia-Carolina 
Chemical  Co.,  71  S.  C.  544,  560; 
51  S.  E.  455,  461  (1905),  it  was 
thought,  though  the  point  was  un- 
necessary to  the  decision,  that  there 
was  invalid,  as  in  contravention  of 
the  commerce  clause,  the  prohibi- 
tion of  the  State  anti-trust  act 
against  contracts  "made  with  a  view 
to  lessen,  or  which  tends  to  lessen, 
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as  we  are  here  concerned^  exclusive  of  any  exercise  of  power  to 
regulate  such  commerce  under  authority  of  a  State.'  In  our 
view,  at  leasts  commerce,  within  the  scope  of  the  commerce 
clause,  essentially  consists  in  transportation,"^  there  being  ex- 
cluded, however,  as  a  rule,  transportation  between  points  both 
within  a  State,  as  well  as  other  transactions  carried  on  wholly 
within  the  State,  in  particular,  sale  or  manufacture.^ 

§  179.     Conititiitional  limitations,  i.  e.,  inhibition  against  de- 
priving of  life,  liberty  or  property.— The  legislative  power,  both 


full  and  free  competition  in  the 
importation  or  sale  of  articles  im- 
ported into  this  State.'' 

In  Commonwealth  y.  Strauss^  101 
Mass.  545;  78  N.  E.  136;  11  L. 
R.  A.  K.  S.  968  (1906),  the  pro- 
hibition of  Mass.  R.  L.  (1902),  c 
56,  §  1  (see  §  94),  against  making 
it  a  condition  of  a  sale,  that  the 
purchaser  shall  not  sell  or  deal  in 
goods  of  an7  other  person,  was 
sustained  as  not  in  contravention 
of  the  commerce  clause,  though  said 
to  "indirectly  affect  it  in  those  cases 
where  contracts  are  made  for  the 
sale  and  transportation  of  prop- 
erty in  another  State  to  a  pur- 
chaser in  this  State." 

See  under  Federal  act,  o.  XIX; 
also  under  S.  C.  (§  229);  Tenn. 
(§  231);  lex.  (§  282).  For  pro- 
vision as  to  foreign  commerce,  see 
under  N.  Y.  (§  224). 

See  articles  in  34  Am.  Law  Rev. 
186  (1900)  by  E.  W.  HuiTcut;  37 
Id.  237  (1903)  by  W.  S.  Logan; 
Id.  703,  by  J.  B.  Sanborn;  17  Harv. 
Law  Rev.  83  (1903-^)  by  A.  L. 
Humes;  11  Yale  Law  Jour.  273 
(1901-2)  by  J.  B.  Dill;  12  Id, 
117  (1902-8)  by  W.  S.  Logan;  2 
Mich.  Law  Rev.  358  (1903-4)  by 
H.  L.  Wilgus;  18  Pol.  Sd.  Quart 
11,  462  (1903)  by  A.  D.  Adams; 
9  Va.  Law  R^.  463    (1902-3)   by 


John  Goode;  51  Cent.  L.  J.  45 
(1900)  by  D.  H.  Pingrey;  6  Chi- 
cago Weekly  L.  J.  128,  135  (1900) 
by  W.  A.  Conover. 

*See  Cooke  on  the  Commerce 
Clause,  §  55. 

4  See  Cooke  on  the  Commerce 
Clause,  §  4.  That  insurance  is  not 
commerce  within  the  meaning  of 
such  provision,  see  Id.,  §  7;  Ni- 
agara Fire  Ins.  Co.  v.  Cornell,  110 
Fed.  816,  821    (C.  C.  Neb.,  1901). 

sAddyston  Pipe  ft  Steel  Co.  v. 
U.  8.,  175  U.  S.  211,  247;  20  Supm. 
96,  109;  44  L.  Ed.  136  (1899); 
Gibbs  V.  McNeeley,  102  Fed.  594  (C. 
C.  Wash.,  1900);  The  Charles  E. 
Wiswall,  86  Fed.  671;  30  C.  C.  A. 
339;  42  L.  R.  A.  85  (2d  C,  1898) ; 
U.  S.  V.  American  Tobacco  Co.,  164 
Fed.  700,  712  (C.  C.  N.  Y.,  1908) ; 
but  as  to  a  Territory,  see  Moore 
V.  U.  8.,  85  Fed.  465;  29  C.  C. 
A.  269  (8th  C,  1898).  See  un- 
der Federal  act,  §  189.  So,  even 
in  case  of  a  combination  that  also 
relates  to  commerce  within  the 
scope  of  the  commerce  clause.  Peo- 
ple ex  rel.  Akin  v.  Butler  Street 
Foundry  Co.,  201  111.  236,  250; 
66  N.  E.  349,  353  (1903);  State 
y.  Jack,  69  Kan.  387,  401;  76  Pac 
911,  915;  1  L.  R.  A.  N.  S.  167, 
174    (1904). 
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of  Congress  and  of  the  States,  is  subject  to  various  constitutional 
limitations,^  notably,  so  far  as  we  are  here  concerned,  that  im- 
posed (as  to  Congress  by  the  Fifth,  and  as  to  the  States  by  the 
Fourteenth  Amendment),  by  the  inhibition  against  ^'depriving  of 
life,  liberty,  or  property,  without  due  process  of  law."  But, 
notwithstanding  such  inhibition,  it  is  established  that  legislation 
'by  a  State  against  restrictions  upon  competition  is  justifiable.^ 
Nor  does  it  seem  necessary  to  determine  whether  or  not  it  is  to 
be  referred  to  what  has  commonly  been  termed  the  ^^police 
power."  ®  This  is  so,  at  any  rate,  as  to  such  restrictions  upon 
competition  as  are  illegal  at  common  law,  though  we  submit 


<Ab  to  effect  of  contract  clause 
of  Federal  oonstitution,  with  refer- 
ence to  application  of  State  anti- 
trust act  to  combination  formed  be- 
fore, but  carried  out  after  act  took 
effect,  see  btate  t.  Missouri,  K.  & 
T.  Ry.  Co.,  99  Tex.  516;  91  S.  W. 
214;  5  L.  R.  A.  N.  S.  783  (1906) ; 
Waters-Pierce  Oil  Co.  v.  Texas,  in- 
fra (212  U.  S.  107;  29Supm.225). 
See  under  Tex.  (§  232).  As  to  ob- 
jection of  impairment  of  obligation 
of  contract  bj  revocation  of  permit 
to  foreign  corporation  to  do  busi- 
ness, see  Hammond  Packing  Co.  ▼. 
Arkansas,  212  U.  S.  322,  344;  29 
Supm.  370,  376  (1909).  As  to 
objection,  to  statute  as  vague,  in- 
definite and  uncertain,  and  as  im- 
posing excessive  fine,  see  also  under 
§  232. 

f  Sucb  legislation  was  sustained 
in  Smiley  v.  Kansas,  196  U.  S.  447; 
26  Supm.  276;  49  L.  Ed.  646 
(1905;  see  §  212);  affirming  State 
y.  Smiley,  65  Kan.  240,  261;  69 
Pac.  199,  206;  67  L.  R.  A.  903, 
912  (1902);  National  Cotton  Oil 
Co.  Y.  State,  197  U.  S.  115;  25 
Supm.  379;  49  L.  Ed.  689  (1905; 
see  §  232) ;  Carroll  v.  Greenwich 
Ins.  Co.,  199  U.  S.  401;  26  Supm. 
66;    50  L.  Ed.   246    (1905;    see   § 


211) ;  reversing  Greenwich  Ins.  Co. 
V.  Carroll,  126  Fed.  121  (C.  C. 
Iowa,  1903) ;  Waters-Pierce  Oil  Co. 
V.  Texas,  212  U.  S.  86;  29  Supm. 
220  (1909;  see  §  232).  See  also 
Hammond  Packing  Co.  ▼.  Arkansas, 
supra  (see  under  §  205). 

See  in  State  v.  Smiley  (65  Kan. 
244;  69  Pac.  200;  67  L.  R.  A. 
906)  discussion  of  effect  of  Re 
Grice,  79  Fed.  627  (C.  C.  Tex., 
1897;  see  §  232) ;  Niagara  I<ire  Ins. 
Co.  V.  Cornell,  110  Fed.  816  (C. 
C.  Neb.,  1901;  see  §  222). 

See  articles  in  16  Harv,  Law  Rev. 
329  (1902-3)  by  H.  W.  Chaplin; 
17  Id.  156,  217  (1903-4)  by  Bruce 
Wyman;  3  Va.  Law  Reg.  163,  241, 
261   (1897-8)  by  W.  L.  RoyaU. 

In  2  Eddy  on  Combinations,  §§ 
902,  903,  is  suggested  a  distinc- 
tion between  corporations  and  in- 
dividuals, etc.,  as  to  the  constitu- 
tional application  of  anti-trust  leg- 
islation. 

As  to  provision  for  establishment 
of  character  of  trust  or  combination 
*^j  proof  of  its  general  reputation 
as  such,"  see  under  Ohio  (§  227). 

8  See  State  ex  rel.  Dumer  v.  Hue- 
gin,  110  Wis.  189,  253;  85  N.  W. 
1046,  1063;  62  L.  R.  A.  700,  742 
(1901). 
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that  on  principle  this  is  not  so  clear  as  to  those  that  are  legal 
at  common  law.*  What  has  just  been  said  seems  substantially 
applicable  to  legislation  by  Congress.  That  is  to  saj,  in  the 
exercise  of  the  power  to  regulate  commerce  or  transportation,  it 
may,  like  the  States,  and  notwithstanding  the  Fifth  Amend- 
menty  legislate  against  restrictions  upon  competition  in  such 
commerce  or  transportation,  in  other  words,  prescribe  therefor 
*Hhe  rule  of  free  competition."  *®  And,  according  to  the  authori- 
ties, such  power  of  legislation  seems  not  limited  to  such  restric- 
tions as  are  illegal  at  common  law,  but  extends  to  such  as  are 
legal  at  common  law,  thus  what  may  be  termed  a  reaeanable 
restriction  ^^  (here  assuming  that  the  test  of  reasonableness  is 
properly  applied  in  determining  the  validity  of  such  a  restric- 
tion). And  notwithstanding  that  the  liberty  guaranteed  by  the 
Fifth  and  Fourteenth  Amendments  includes,  generally  speaking, 
liberty  to  contract,  it  is  clear  enough  that  the  power  of  legisla- 
tion includes  the  power  to  prohibit  contracts  that  operate  by 
way  of  restriction  upon  competition.**     "Having  the  power  to 


•  See  Walter  A.  Wood  Mowing, 
etCv  Co.  y.  Greenwood  Hardware 
Co.,  75  8.  C.  378;  55  S.  £.  973;  9 
L.  R.  A.  N.  8.  501  (1905);  8tate 
y.  Virginia-Carolina  Chemical  Co^ 
71  6.  C.  544,  568;  51  8.  £.  456, 
463  (1905).  See  note  11,  infra. 
See  under  Mo.  (§  220);  Neb.  (§ 
222);  Ohio  (§  227);  Tex.  (§  232). 

In  Bingham  y.  Brands,  119  Mich. 
255;  77  N.  W.  940  (1899),  how- 
ever, the  prohibition  of  the  Michi- 
gan act  (see  §  217)  was  held  to 
apply  to  a  contract  in  restraint  of 
trade  regarded  by  the  court  as  le- 
gal at  common  law.  See  also  § 
217  as  to  L.  1905,  c  329. 

10  Northern  Securities  Co.  y.  U. 
S.,  193  U.  S.  197,  337;  24  Supm. 
436,  457;  48  L.  Ed.  679  (1904; 
see  §  197).  As  to  the  distinction,  if 
any,  between  the  power  of  Congress 
under  the  commerce  clause,  as  lim- 


ited by  the  Fifth  Amendment,  and 
the  power  of  the  States  as  limited 
by  tiie  Fourteenth,  see  Carroll  y. 
Qreenwieh  Ins.  Co.,  supra,  where, 
in  sustaining  a  State  anti-trust  act, 
it  was  said:  ^ While  we  need  not 
affirm  that  in  no  instance  could 
a  distinction  be  taken,  ordinarily 
if  an  act  of  Congress  is  yalid  un- 
der the  Fifth  Amendment,  it  would 
be  hard  to  say  that  a  State  law  in 
like  terms  was  yoid  under  the 
Fourteenth."  See  decision  below 
here  reyersed,  in  Greenwich  Ins.  Co. 
y.  Carroll,  supra,  and  criticism  in 
State  y.  Smiley,  supra,  of  yiew  ex- 
pressed in  Niagara  Fire  Ins.  Co. 
y.  Cornell,  supra.  See  under  Neb. 
(§222). 

11  See  under  Federal  act  (§  194). 

itAddyston  Pipe  &  Steel  Co.  y. 
U.  S.,  175  U.  S.  211,  227,  236;  2 J 
Supm.  96,  102,  105;  44  L.  Ed.  136 
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pass  laws  of  this  character,  of  course  the  State  may  provide 
for  proceedings  to  enforce  the  same.  The  State,  keeping  within 
constitutional  limitations,  may  provide  its  own  method  of  pro- 
cedure and  determine  the  methods  and  means  by  which  such 
laws  may  be  made  effectual."  ^' 

§  180.  Heoesiity  for  legiflIation.^As  will  hereafter  be  seen 
in  detail,^  ^  there  is  a  considerable  mass  of  legislation  by  the 
States,  as  well  as  by  Congress,  by  way  of  prohibition  of  restric- 
tions upon  competition.  Such  legislation,  besides  being  subject 
to  the  constitutional  limitations  elsewhere  considered,^  ^  is  gov- 
erned l^  the  rules  of  construction  applicable  to  statutes  gener- 
ally.^^ Leaving  out  of  consideration  whether  such  legislation  is 
desirable  on  purely  economic  grounds,  it  remains  to  determine 
the  extent  of  the  necessity  therefor  from  a  strictly  legal  stand- 
point Such  extent  would  seem  to  be  very  limited.  The  ille- 
gality of  such  restrictions  as  are  complete,  or  approximately 
complete,  is,  in  this  cotmtry  at  least,  generally  recognized  as 


(1809).  See  Korthem  Secaritiee 
Go.  y.  U.  S.,  Bupra  (103  U.  S.  332; 
24  Supm.  454). 

IS  Waters-Pieroe  Oil  Ck>.  v.  Texas, 
Bupra  (212  U.  S.  107;  20  Supm. 
226).  This  was  said  with  reference 
to  the  contention  that  the  rulings 
of  the  State  court  ''as  to  the  admis- 
sion of  testimony,  and  upon  ques- 
tions of  general  law  deprived  the 
defendant  of  its  property  and  rights 
without  due  process  of  law." 

i«See  oc  XIX,  XX.  See  such 
legislation  epitomized  and  criticised 
by  S.  C.  T.  l>odd,  in  7  Hary.  Law 
Rey.  157,  164  (1803).  As  to  early 
legislation  in  England,  see  article 
in  3  Mich.  Law  Bey.  110  (1004) 
by  D.  M.  Frederiksen.  As  to  edict 
of  the  Emperor  Zeno  in  A.  D.  483, 
see  1  Eddy  on  CJombinations,  g§  4, 
5;  of  the  French  minister  Turgot 
in  1776,  note  to  Slaughter-House 
Gases,  16  Wall.  36,  110;  21  L.  Ed. 
804    (Dec.  T.,   1872). 


As  to  necessity  for  such  legisla^ 
tion,  see  "Commercial  Law  and 
Modem  Commercial  Combinations'' 
(being  part  of  report  of  commit- 
tee of  American  Bar  Association), 
37  Am.  Law  Bey.  828  (1003) ;  arti- 
cle in  37  Am.  Law  Bey.  845  (1003) 
by  W.  A.  Glasgow. 

»See  §  170. 

i^Thus  the  rule  of  strict  con- 
struction of  a  penal  statute.  U.  S. 
y.  Trans-Missouri  Freight  Assoc, 
58  Fed.  68,  77;  7  C.  C.  A.  16,  81; 
24  L.  B.  A.  73,  87  (8th  C,  1803) ; 
Greer  y.  Stoller,  77  Fed.  1  (C.  C. 
Mo.,  1806). 

As  indicating  a  tendency  to  re< 
strict  such  legislation  to  combina- 
tions ''detrimental  to  the  interests 
of  the  public,"  see  under  §  210, 
Tazoo  &  M.  V.  B.  Co.  y.  Searles,  85 
Miss.  620,  520;  37  So.  030,  042; 
68  L.  B.  A.  715,  721   (1005). 
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existing  independently  of  statute.^  ^  And,  where  such  ill^;al 
restriction  is  the  result  of  an  agreement,  the  illegality  renders 
the  agreement  non-enforcible,^®  though,  as  a  rule,  no  civil 
liability  results  merely  from  the  existence  of  such  a  restric- 
tion.^* Generally  speaking,  however,  legislation  against  such 
restrictions  is  designed  for  the  purpose  of  enforcing  criminal, 
rather  than  civil,  liability,  and  it  is  at  any  rate  not  clear  that 
there  exists  at  common  law  any  criminal  liability  for  such  a 
restriction,*®  In  this  view  there  is  a  justification  of  legislation 
against  restrictions  upon  competition,  to  say  nothing  of  the 
advantages  derived  from  well-defined  rules  of  procedure  and 
evidence.  But,  as  has  been  seen  elsewhere,  anti-trust  legisla- 
tion generally  has,  particularly  by  reason  of  the  failure  to  dis- 
tinguish between  the  doctrine  against  restrictions  upon  compe- 
tition, and  that  against  contracts  in  restraint  of  trade,  been  ex- 
tended much  beyond  its  proper  scope,  often  with  mischievous 
results.*^ 

§  181.  Class  legislation.— In  addition  to  the  provision  al- 
ready considered,  a  State  is  forbidden  by  the  Fourteenth  Amend- 
ment to  "deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  This  includes  denying  to  any  person 
or  class  of  persons  the  protection  of  the  laws  that  is  enjoyed  by 
other  persons  or  classes  in  the  same  place  and  under  the  same 
circumstances.**  Such  protection  is  denied  in  case  of  a  penal 
statute  making  an  arbitrary  classification  of  those  subject  to 
its  provisions,  thus  in  case  of  the  provision  that  has  appeared 
in  several  anti-trust  acts  excepting  from  the  provisions  of  such 
act  "agricultural  products  or  live  stock  while  in  the  hands  of 
producer  or  raiser."  *• 

17  See  c.  XIV.  »Thu8,  in  the  Illinois  act  held 

IS  See  §  167.  unconstitutional     in     Connolly     v. 

i^See  §  164.  Union  Sewer  Pipe  Co.,  supra.    See 

20  See  §  163.  §  209.    And  so  held  of  the  Georgia 

21  See  §  160.  act    See  §  207.    For  instances  of 

22  Connolly  v.  Union  Sewer  Pipe  other  acts  doubtless  unconstitution- 
Co.,  1S4  U.  S.  540,  659;  22  Supm.  a  I  on  the  same  ground,  see  under 
431,  439;  46  L.  Ed.  679  (1902).          Ind.    (§  210);  La.    (§  214);  N.  C. 


LEGISLATION. 


346 


(§  225) ;  compare  under  Mich.  (§ 
217);  Mont  (§  221);  Tenn.  (§ 
231);  Tex.  (§  232). 

Ab  to  exemption  of  oombinations 
relating  to  wagee^  see  under  HI. 
(§  209);  La.  (§  214);  Minn.  (§ 
218);  Mont.  (§  221);  N.  C.  (§ 
225);  Wie.  (§  235).  That  an  act 
is  unconstitutional  because  of  'such 


exemption,  see  under  Neb.  (§  222) ; 
2  Eddj  on  Combinations,  §§  910, 
912.  Compare  as  to  effect  of  Iowa 
statute,  §  211.  As  to  legislation 
especially  applicable  to  Are  insur- 
ance, see  Carroll  y.  Greenwich  Ins. 
Co.,  199  U.  8.  401;  26  Supm.  66; 
50  L.  Ed.  246  (1905). 


CHAPTER  XIX 

FEDERAL  LEGISLATION 

§  182.  The  Federal  onti-tnut  act  of  1890,  generallj. 

183.  Constitutional  basis  of  act. 

184.  Commerce  as  transportation. 

185.  Commerce  as  "among  the  several  States.** 

186.  Commerce  as  ^with  foreign  nations.'* 

187.  Commerce  in,  from  or  to  Territory  or  District  of  Columbia. 

188.  Trade  as  distinguished  from  commerce. 

189.  Transportation  and  other  transactions  within  State,  e.  g.,  manu- 

facture and  sale. 

190.  Transaction  within  State,  when  included  as  incident  of  other  acts. 

191.  Other  transactions  than  restrictions  upon  competition,  e.  g.,  ac- 

tion of  employees. 

192.  The  same;  contracts  in  restraint  of  trade. 

193.  Substantial  control  of  transportation  as  test  of  legality. 

194.  Reasonableness  as  test  of  legality. 

195.  Combination  as  element  of  illegality. 

196.  Acts  of  corporation. 

197.  Contract,  etc.,  among  those  engaged  in  transportation,  e.  g.,  by 

railroad. 

198.  Contract,  etc.,  among  those  not  engaged  in  transportation,  e.  g., 

those  engaged  in  production  or  sale. 

199.  The  same;  necessity  that  contract,  etc,  directly  affect  trade  or 

commerce. 

200.  Penal  liability. 

201.  Injunction. 

202.  Forfeiture,  etc.,  of  property. 

203.  Action  for  damages. 

§  182.    The  Federal  anti-tmit  act  of  1890,  generally. — The 

most  conspicuous  instance  of  legislation  against  restrictions 
upon  competition  is  what  is  commonly  known  as  the  Federal 
anti-trust  act/  which  contains  the  following  two  distinct  prohi- 

lAct  of  July  2,  1890,  c.  247  (26  lies").    The   act   was   held   in   Re 

Stat.  L.  209)    (entitled  "an  act  to  Greene,   52   Fed.    104,    112    (C.   C. 

protect  trade  and  commerce  against  Ohio,  1892),  not  to  be  retroactive, 

unlawful    restraints    and    monopo-  or  to  haye  any  es  poet  facto  opera- 
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bitions :  ''Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  is  hereby  de- 
clared to  be  illegal/'  *  "Every  person  who  shall  monopolize,  or 
attempt  to  monopolize,  or  cotnbine  or  conspire  with  any  other 


tioiL    In  U.   S.  y.  TranB-MiBsouri 
Freight  Aaaoe.,  68  Fed.  58,  77;   7 

C.  C.  A.  15,  81;  24  L.  R.  A.  73,  87 
(8th  C,  1803) ;  Greer  v.  StoUer,  77 
Fed.  1  (C.  G.  Mo.,  1896),  it  was 
held,  as  a  pena>  statute,  to  be 
subject  to  the  rule  of  strict  con* 
struction.  See,  however,  Northern 
Securities  Go.  y.  U.  S.,  193  U.  S. 
197,  358;  24  Supm.  436,  465;  48 
L.  Ed.  679  (1904);  also  opinion 
of  Holmes,  J.  (193  U.  S.  402;  24 
Supm.  468) ;  Bigelow  y.  Galumet  & 
Hecla  Mining  Go..  155  Fed.  869, 
878  (G.  G.  Mich.,  1907).  In  Greer 
▼•  Stoller,  supra,  the  remedies  cre- 
ated by  the  act  were  said  to  be 
"exclusive  of  all  others."  But  such 
remedies  do  not  take  away  the  right 
of  one  against  whom  it  is  sought 
to  enforce  an  agreement  that  is  in 
violation  of  the  act,  to  set  up  such 
illegality  by  way  of  defense.  Be- 
ment  v.  National  Harrow  Go.,  186 
U.  S.  70,  88;  22  Supm.  747,  754; 
46  L.  Ed.  1058  (1902).  As  to 
whether  the  provisions  of  the  act 
may  be  enforced  in  a  State  court, 
see  Getz  v.  Federal  Salt  Go.,  147 
Gal.  115;  81  Pac  416;  109  Am. 
St.  Bep.  114  (1905);  People  ex 
rel.  V.  American  Tobacco  Go.,  2 
Ghicago  L.  J.  Weekly,  249  (Gook 
Co.  Gir.  Ct  1897  T);  State  ex  rel. 
Star  Publishing  Go.  v.  Associated 
Press,  159  Mo.  410,  466;  60  8.  W. 
91,  108;  51  L.  B.  A.  151,  170;  81 
Am.  St.  Bep.  368  (1901);  Locker 
v.  American  Tobacco  Go.,  121  App. 

D.  443;    106    N.    T.    Suppl.    115 
(1907) ;  Post  V.  BaUroad,  103  Tenn. 


184,  226;  52  6.  W.  301,  311;  55 
L.  B.  A.  481,  492  (1899).  Com- 
pare Moore  v.  U.  S.,  85  Fed.  465; 
29  G.  G.  A.  269  (8th  G.,  1898). 
As  to  necessity  of  pleading  defense 
based  on  act,  see  N.  Y.  Bank  Note 
Go.  v.  Kidder  Press  Manuf.  Go.,  192 
Mass.  391;  78  N.  E.  463   (1906). 

As  to  application  of  act  to  State 
laws  regulating  pilotage,  see  Olsen 
V.  Smith,  196  U.  8.  332,  344;  25 
Supm.  52,  55;  49  L.  Ed.  224 
(1904);  to  rights  under  patents, 
etc.,  §§  112,  148.  As  to  effect  of 
violation  upon  right  to  relief 
against  infringement  of  patent,  see 
General  Electric  Go.  v.  Wise,  119 
Fed.  922,  924  (G.  G.  N.  Y.,  1903). 
In  Lowenstein  v.  Evans,  69  Fed. 
908  (G.  G.  S.  G.,  1895),  the 
act  was  held  inapplicable  to  the 
monopoly  of  the  liquor  traffic  by  the 
State  of  South  Carolina  under  a 
statute  of  that  State;  in  Pastor 
V.  N.  Y.  &  Porto  Bico  S.  S.  Co., 
3  Porto  Bioo,  95  (1907),  to  ex- 
clusive employment  by  a  steamship 
carrier  of  a  lighter  company  for 
reception   and   delivery   of   freight. 

See  generally,  as  to  act,  articles 
in  16  Harv.  Law  Bev.  178  (1902- 
8)  by  W.  F.  Dana;  Id.  539  by  G. 
G.  Langdell;  8  Columbia  Law  Bev. 
452  (1908)  by  £.  P.  Wheeler;  18 
Yale  Law  Jour.  311  (1908)  by  J. 
H.  Benton;  also  article  on  "Possible 
Federal  Ttust  Legislation''  in  7  Co- 
lumbia Law  Bev.  93  (1907)  l^  W. 
G.  Noyes. 

»§   1. 
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person  or  persons^  to  monopolize  any  part  of  the  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor/'  ' 

§  183.  Constitiitional  basis  of  act. — ^By  the  Federal  consti- 
tution power  is  conferred  upon  Congress  to  '^regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and  with 
the  Indian  tribes."  In  the  exercise  of  such  power  Congress 
may  legislate  against  restrictions  upon  competition;  in  other 
words,  prescribe  for  such  commerce  "the  rule  of  free  competi- 
tion." *  It  is  by  way  of  exercise  of  such  power  that  the  Fed- 
eral anti-trust  act  is  said  to  have  been  enacted.^  As  will  here- 
after be  seen,  the  act  applies,  not  only  to  what  are  strictly  restric- 
tions upon  competition,  but  to  other  acts  within  the  broad 
description  of  "restraint  of  trade  or  commerce."  There  seems 
no  reason  to  doubt,  however,  that  even  as  to  such  acts  outside  of 
the  description  of  "restrictions  upon  competition"  the  act  is 
within  the  authority  conferred  by  the  commerce  clause. 

§  184.  Commerce  as  transportatioiL. — It  follows  from  the 
terms  of  the  commerce  clause,  as  well  as  from  those  of  the  act 
itself,  that  the  scope  of  the  act  is  limited  to  commerce.  It  be- 
comes, therefore,  of  the  utmost  importance  to  determine  pre- 
cisely what  is  commerce,  as  the  term  is  here  used,  and  much  of 
the  confusion  and  uncertainty  involved  in  the  application  of  the 
act  results  from  absence  of  clear  conception  on  this  point.  In 
its  ordinary  signification,  indeed,  justified  by  its  etymology, 
commerce  seems  to  not  only  comprehend,  but  to  be  confined  to, 
cases  of  exchanges  of  property,  of  which  the  great  majority  are 


s  Ab  to  whether  under  §  2  the  ex- 
istence of  r^ere  power  of  control  is 
sufficient,  whether  "performance,  as 
well  as  power  of  performance  should 
be  considered/'  and  "the  elements  of 
oppression  and  coercion  should  be 
shown  to  exist,"  see  U.  S.  v.  Amer- 
ican Tobacco  Co.,  164  Fed.  700,  721 
(C.  C.  N.  Y.,  1908). 

4  Cooke  on  the  Commerce  Clause, 
§  35;  see  §  178,  supra. 


B  Northern  Securities  Co.  y.  U. 
8.,  193  U.  S.  197,  336;  24  Supm. 
436,  456;  48  L.  Ed.  679  (1904); 
Re  Charge  to  Grand  Jury,  151  Fed. 
834  (D.  C.  Ga.,  1907);  Wheeler- 
Stenzel  Co.  v.  National  Window 
Glass  Jobbers'  Assoc.,  152  Fed. 
864;  81  C.  C.  A.  658;  10  L.  R.  A. 
N.  8.  972  (3d  C,  1907). 
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sales.  It  requires,  however,  but  a  superficial  examinatioii  of  the 
authorities  to  discover  that  the  word,  as  used  in  the  commerce 
clause,  has  radically  departed  from  such  signification,  insomuch 
that  it  seems  to  have  no  necessary  reference  whatever  to  mere 
sales.  Perhaps  the  following  definition  is  the  one  most  ap- 
proved: ^'Commerce  with  foreign  countries  and  among  the 
States,  strictly  considered,  consists  in  intercourse  and  traffic,  in- 
cluding in  these  terms  navigation  and  the  transportation  and 
transit  of  persons  and  property,  as  well  as  the  purchase,  sale 
and  exchange  of  commodities."  ®  But  this  loosely  worded  defi- 
nition seems  to  us  entirely  inadequate,  as  an  examination  of  the 
authorities  will  reveal  that  commerce,  in  the  sense  now  con- 
sidered, but  partially  and  imperfectly  comprehends  intercatirse, 
and  does  not  necessarily  comprehend  traffic  at  all,  or  the  "pur- 
chase, sale  and  exchange  of  commodities."  The  important 
point  to  note  is  that  commerce,  in  the  sense  now  considered,  es- 
sentially consists  in  transportaiion,  clearly  including  the  trans- 
portation of  persons  and  property,  at  least  tangible  property 
generally.  The  scope  of  what  is  included,  in  addition  to  per- 
sons and  tangible  property,  may  not  yet  be  clearly  defined,  but 


•  County  of  Mobile  v.  KimbaU, 
102  U.  S.  601,  702;  26  L.  Ed.  238 
(Oct.,  1880).  This  was  approving- 
ly quoted  in  McCall  y.  California, 
136  U.  8.  104;  10  Supm.  881;  34 
L.  Ed.  391  (1890);  Williams  y. 
Fears,  179  U.  S.  270;  21  Supm. 
128;  45  L.  Ed.  186  (1900);  Lot- 
tery Case  (Champion  v.  Ames),  188 
U.  8.  321,  351;  23  8upm.  321,  325; 
47  L.  Ed.  492  (1903).  To  like 
effect,  Addyston  Pipe  &  Steel  Co.  y. 
U.  8.,  175  U.  8.  211,  241;  20  Supm. 
96,  107;  44  L.  Ed.  136  (1899); 
U.  8.  y.  American  Tobacco  Co.,  164 
Fed.  700,  712   (C.  C.  N.  Y,,  1908). 

A  somewhat  confused  conception 
of  "commerce"  would  seem  indi- 
cated by  the  following  statement  of 
the  court  in  Swift  v.  U.  8.,  196  U. 
8.  375,  398;  25  Supm.  276,  280;  49 


L.  £d.  5ia  (1905):  ''Commerce 
among  the  States  is  not  a  ieohni' 
oal  legal  oonoeption,  hut  a  praotiotU 
one,  dravm  from  the  course  of  huH- 
nesa**  As  elsewhere  pointed  out 
(see  §  190),  the  question  inyolyed 
in  Swift  y.  U.  8.  was  whether  a 
transaction  might  not  be  within 
the  scope  of  the  act,  being  regard- 
ed as  an  incident  of  other  acts. 
As  to  application  of  original  pack- 
age doctrine  to  commerce  within  the 
scope  of  the  act,  see  U.  8.  y.  Coal 
Dealers'  Assoc.,  85  Fed.  2oZ  (C.  C. 
Cal.,  1898).  As  to  sale  by  trayel- 
ing  salesman,  followed  by  transpor- 
tation out  of  State,  also  as  to  effect 
of  where  title  passes,  see  U.  8.  y. 
American  Tobacco  Co.,  164  Fed. 
700,  708,  713  (C.  C.  N.  Y.,  1908). 
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there  is  certainly  included  the  transmission  of  intelligence  under 
certain  conditions.  We  therefore  submit  the  following  defini- 
tion of  commerce  as  the  term  is  used  in  the  commerce  clause: 
^^Oommerce  consists  in  transportation  (not  necessarily  all  trans- 
portation, but  certainly)  including  transportation  of  persons, 
tangible  property,  and  (at  least  under  certain  conditions)  of 
intelligence."  ^  In  brief,  so  far  as  we  are  here  concerned, 
cammeree  is  transportation.  This,  then,  is  the  pole  star  to  guide 
us  in  considering  in  detail  the  scope  of  the  application  of  the 
act.  It  is  to  transportation  by  railroad  that  the  commerce 
clause  is  now  most  conspicuously  applied,  but  it  is  equally 
applicable  to  other  means  of  transportation,  as  bridges,  ferries 
and  vessels ;  ^  so,  too,  transmission  of  intelligence  by  telegraph 
or  telephone.* 

§  185.  Commeroe  as  ''among  the  leveral  States.'' — Commerce 
as  ^^among  the  several  States"  consists  in  transportation  from  a 
point  within  a  given  State  to  a  point  within  another,  the  length 
of  the  distance  of  either  of  the  terminal  points  from  the  boim- 
dary  line  of  the  State  being  obviously  immaterial.  It  makes 
no  difference  that  such  terminal  points  are  not  in  adjoining 
States,  that  is  to  say,  the  route  of  transportation  passing  over 
other  territory  than  that  of  the  respective  States.*^ 

§  186.  Commeroe  as  ''with  foreign  nations." — Commerce  as 
"with  foreign  nations"  consists  in  transportation  from  a  point 
within  a  given  State  to  a  foreign  nation,  and  vice  versa.** 

§  187.     Commerce  in,  from  or  to  Territory  or  District  of  Co> 


7  See  Cooke  on  the  Commerce 
Clause,  §§  4  et  seq.^  for  a  fuller 
statement  of  the  views  expressed  in 
the  text,  with  supporting  authori- 
ties. 

*  See  Cooke  on  the  Commeroe 
Clause,  §  10. 

0  See  Cooke  on  the  Commerce 
Clause,  §  12.  Although  the  word 
''transmission"  is  doubtless  more 
appropriate  than  "transportation," 
as  applied  to  communication  by  tele- 
graph  or  telephone,   the  latter   is 


here  employed  for  the  sake  of  uni- 
formity. 

10  Cooke  on  the  Commeroe  Clause, 
I  22. 

11  Cooke  on  the  Commerce  Clause, 
§  29.  In  Thomsen  y.  Union  Castle 
Mail  S.  S.  Co.,  166  Fed.  251  (C.  C. 
A.,  2d  C,  190S),  reversing  149  Fed. 
933  (C.  C.  N.  Y.,  1907),  the  act  was 
held  applicable  to  a  combination 
among  carriers  in  restraint  of  for- 
eign trade  and  commerce,  it  being 
held  immaterial  that  the  combina- 
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Innibia.— The  act  contains  a  prohibition  against  ^^every  contract, 
combination  in  form  of  trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce  in  any  Territory  of  the  United 
States  or  of  the  District  of  Columbia,  or  in  restraint  of  trade  or 
commerce  between  any  such  Territory  and  another,  or  between 
any  such  Territory  or  Territories  and  any  State  or  States  or  the 
District  of  Columbia,  or  with  foreign  nations,  or  between  the 
District  of  Columbia  and  any  State  or  States  or  foreign  na- 
tions." " 

§  188.  Trade  as  distiiqpaished  from  oommeroe^— Although  the 
prohil^ition  of  the  act  is  directed  in  terms  against  a  ^^restraint" 
or  monopoly,  not  merely  of  "commerce,"  but  of  ^^trade  or  com- 
merce," the  terms  are  probably  to  be  regarded  as  "practically 
synonymous."  **  The  term  "trade"  crept  in  without  much  con- 
sideration, it  would  seem,  as  part  of  the  ancient  phrase  "con- 
tract in  restraint  of  trade."  If,  however,  there  is  any  distinc- 
tion, the  term  "trade"  is  probably  to  be  regarded  as  of  narrower 
scope  than  "commerce,"  as  necessarily  involving  the  idea  of 
an  exchange  or  sale,  whereas,  as  already  seen,  commerce,  in  the 
sense  now  under  consideration,  does  not.^^    But  on  this  suppo- 


t!<m  was  formed  in  a  foreign  coun- 
try. See  act  of  Aug.  27,  1894, 
c.  349,  §§  73-77  (28  Stet.  L.  570), 
confined  to  importationB  from  for- 
eign countries;  Hadley  Dean  Plate 
Glass  Co.  V.  Highland  Glass  Co., 
143  Fed.  2^c',  74  C.  C.  A.  462  (Sth 
C,  1906). 

13  §  3.  See  Shawnee  Compress 
Co.  y.  Anderson,  209  U.  S.  423; 
28  Supm.  572;  52  L.  Ed.  866 
(1908);  Moore  y.  U.  S.,  86  Fed. 
465;  29  C.  C.  A.  269  (8th  C,  1898). 
In  Leonard  v.  Abner-Drury  Brew- 
ing Co.,  25  App.  D.  C.  161  (1905), 
was  allowed  relief  against  the  exe- 
cution of  the  objects  of  what  was 
said  to  be  a  conspiracy  in  restraint 
of  trade,  illegal  under  §  3,  but 
"equally  yiolative  of  the  common 
law."    See   g    164.    In   Tribolet  y. 


U.  S.,  96  Pac  85;  16  L.  R.  A.  N. 
S.  223  (Supm.  Ct.  Ariz.,  1908),  §  3 
was  held  applicable  to  combination, 
etc.,  in  a  particular  city,  though  not 
"in  or  throughout  the  Territory.** 
As  to  anti-trust  act  of  Oklahoma 
Territory,  see  §  228.  As  to  appli- 
cation of  act  to  Porto  Rico,  see 
Peck  Steamship  Co.  y.  X.  Y.  & 
Porto  Rico  S.  S.,  2  Porto  Rico, 
109  (1906);  Pastor  v.  N.  Y.  & 
Porto  Rico  S.  S.  (Do.,  3  Id.  95 
(1907). 

18  So  held  in  U.  S.  y.  Patterson, 
55  Fed.  605,  639  (C.  C.  Mass., 
1893). 

i«In  U.  S.  ▼.  Coal  Dealers*  As- 
soc, 85  Fed.  252,  265  (C.  C.  Cal., 
1898),  the  word  "commerce**  was 
declared  to  haye  a  broader  meaning, 
the      court      saying:      "Commerce 
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sition  the  narrower  signification  of  ^^trade"  would  undoubtedly 
be  without  effect  to  limit  the  scope  of  '^commerce"  as  already 
stated. 

§  189.  Truiportation  and  ofher  traniaotions  wifhin  Stfite, 
e.  g.f  mannfaoture  and  sale.— ~The  scope  of  the  act  being,  then, 
limited  to  commerce  ^'among  the  several  States"  or  '^with  foreign 
nations,"  there  is,  as  a  rule,  excluded  transportation  between 
points  both  within  a  given  State;  ^'  also  other  transactions  car- 
ried on  wholly  within  the  State^  such  as  sale  and  manufacture.^^ 


among  the  States  consists  of  inter- 
course and  traffic  between  their  citi- 
zens, and  includes  the  transportap 
tion  of  persons  and  property,  and 
the  navigation  of  public  waters  for 
that  purpose,  as  weU  as  the  pur- 
chase, sale  and  exchange  of  com- 
modities/' To  same  effect,  U.  S. 
V.  Cassidy,  67  Fed.  698,  705  (B. 
C.  Cal.,  1895) ;  Re  Qrand  Jury,  62 
Id.  840  (D.  G.  Cal.,  1894);  Re 
Grand  Jury,  Id.  834  (D.  C.  Cal., 
1894) ;  U.  S.  V.  Debs,  64  Fed.  724, 
749   (C.  C.  m.,  1894). 

IB  See  The  Charles  E.  Wiswall,  86 
Fed.  671;  30  C.  C.  A.  339;  42  L. 
R.  A.  85  (2d  C,  1898).  As  to 
transportation  between  points  both 
in  State,  but  over  route  partly  out- 
side, see  Cincinnati,  Portsmouth, 
etc.,  Packet  Co.  v.  Bay,  200  U.  S. 
179;  26  Supm.  208;  50  L.  Ed.  428 
(1906).  In  Swift  v.  U.  S.,  196  U. 
S.  375,  400;  26  Supm.  276,  281; 
49  L.  Ed.  518  (1905;  for  facts  see 
§  190),  it  was  said:  "We  do  not 
mean  to  imply  that  the  rule  which 
marks  the  point  at  which  State 
taxation  or  regulation  becomes  per- 
missible necessarily  is  beyond  the 
scope  of  interference  by  Congress  in 
cases  where  such  interference  is 
deemed  necessary  for  the  protection 
of  commerce  among  the  States.  Nor 
do  we  mean  to  intimate  that  the 


statute  under  consideration  (i.  e., 
the  Federal  anti-trust  act)  is  lim- 
ited to  that  point." 

i«In  U.  S.  y.  E.  C.  Knight  Co., 
156  U.  8.  1;  15  Supm.  249;  39  L. 
Ed.  326  (1895);  affirming  60  Fed. 
034;  9  C.  C.  A.  297;  24  L.  R.  A. 
428  (3d  C.,  1894) ;  60  Fed.  306  (C. 
C.  Pa.,  1894),  the  prohibition  of 
the  act  was  held  not  to  include  the 
mere  iioquiring  of  certain  manufac- 
turing plants,  all  within  a  single 
State,  though  it  was  conceded  that 
the  result  would  be  to  give  the 
purchaser  a  practical  monopoly  of 
manufacture  within  the  United 
States.  Compare  Pennsylvania  Su- 
gar Refining  Co.  v.  American  Sugar 
Refining  Co.,  166  Fed.  254  (C.  C. 
A.,  2d  C,  1908 ;  see  §  198 )  involving 
a  similar  state  of  facts,  where,  how- 
ever, the  act  was  held  applicable.  The 
act  was  held  not  to  apply  in  Merz 
Capsule  Co.  v.  U.  S.  Capsule 
Co.,  67  Fed.  414  (C.  C.  Mich., 
1895),  where  the  agreement  in 
question  was  among  parties  doing 
business  in  different  Statea,  So  in 
Robinson  v.  Suburban  Brick  Co.,  127 
Fed.  804;  62  C.  C.  A.  484  (4th  C, 
1904) ;  Davis  v.  Booth,  131  Fed.  31; 
65  C.  C.  A.  269  (6th  C,  1904); 
modifying  Booth  v.  Davis,  127  Fed. 
875  (C.  C.  Mich.,  1904).  See  also 
Dueber  Watch-Case  Manuf.  Co.  T. 
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Thus  the  act  would  not  apply  to  a  mere  monopoly  of  transporta- 
tion between  Albany  and  Buffalo,  or  to  a  mere  monopoly  of  the 
manufacture  and  sale  of  a  given  article,  even  though  manufac- 
tured and  sold  in  every  State,  But  the  rule  excluding  trans- 
actions carried  on  wholly  within  the  State  seems  in  practi- 
cal effect  of  but  limited  scope.  That  is  to  say,  although  it  is 
held  to  apply  notwithstanding  that  such  sale  or  manufacture  is 
of  an  article  intended  for  transportation  to  a  point  outside  of 
the  State/^  yet,  as  will  presently  be  seen,  its  application  is  in 
practice  extensively  modified,  even  if  not  nullified,  by  the  opera- 
tion of  the  rule  presently  to  be  considered  giving  the  act  effect 
as  to  transactions  within  the  State  regarded  as  incidents  of  other 
acts;  also  the  rule  giving  it  effect  as  to  contracts,  etc,  among 
those  not  engaged  in  transportation. 

§  190.     Transaction  within  State,  when  included  as  incident  of 

other  aots.— It  has  just  been  pointed  out  that  though  in  theory 


Howard  Watch  &  Clock  Co.,  66  Fed. 
637,  642;  14  C.  C.  A.  14,  19  (2d 
C,  1895) ;  Re  Greene,  52  Fed.  104, 
112  (C.  C.  Ohio,  1892);  Bishop  v. 
American  Preservers'  Co.,  105  Fed. 
845  (C.  C.  111.,  1900);  Walsh  v. 
Dwight,  40  App.  D.  513;  68  N.  Y. 
Suppl.  91  (1899).  For  a  vigorous 
criticism  of  the  decision  in  U.  S. 
V.  E.  C.  Knight  Co.,  see  article  in 
1  Va.  Law  Reg.  709  (1896)  by 
Jackson  Quy.  See  also  reply  in  2 
Id.  160  (1896)  by  John  Hunter. 

See  generally,  as  to  application  of 
rule  denying  applicability  of  act  to 
mere  manufacture  or  sale.  North* 
ern  Securities  Co.  v.  U.  S.,  193  U. 
S.  197,  331;  24  Supm.  436,  455; 
48  L.  Ed.  679  (1904);  U.  S.  To- 
bacco Co.  V.  American  Tobacco  Co., 
163  Fed.  701  (C.  C.  N.  Y.,  1908) ; 
Albers  Commission  Co.  v.  Spencer, 
205  Mo.  105;  103  S.  W.  523;  11 
L.  R.  A.  N.  S.  1003  (1907) ;  Locker 
V.  American  Tobacco  Co.,  121  App. 
B.    443;     106    N.    Y.    Suppl.    116 


(1907);  Slaughter  v.  Thacker  Coal 
A  Coke  Co.,  56  W.  Va.  642;  47  S. 
E.  247;  66  L.  R.  A.  342;  104  Am. 
St.  Rep.  1013  (1904);  Pocahontas 
Coke  Co.  v.  Powhatan  Coal  &  Coke 
Co.,  60  W.  Va.  608,  519;  66  S.  E. 
264,  268;  10  L.  R.  A.  N.  S.  268, 
279;  116  Am.  St.  Rep.  901  (1907); 
National  Distilling  Co.  v.  Cream 
City  Importing  Co.,  86  Wis.  352; 
66  N.  W.  864;  39  Am.  St.  Rep.  902 
(1893). 

In  Addyston  Pipe  &  Steel  Co.  v. 
U.  S.,  175  U.  S.  211,  247;  20  Supm. 
96,  109;  44  L.  Ed.  136  (1899), 
where  the  prohibition  of  the  act 
was  held  to  apply  to  the  combina- 
tion in  question  (see  §  198),  it  waa 
held  not  to  apply  to  such  parties 
thereto  as  resided  and  carried  on 
business  in  the  State  where  delivery 
under  any  particular  contract  was 
to  be  made. 

"  U.  S.  v.  E.  C.  Knight  Co.,  su- 
pra (156  U.  S.  13;  16  Supm.  264). 
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the  act  has  no  application  to  transactions  carried  on  wholly 
within  a  State,  the  application  of  this  rule  is  in  practice  exten- 
sively modified  by  two  rules,  one  of  which  we  shall  now  con- 
sider. It  seems  established  that  a  transaction  that,  considered 
by  itself,  is  carried  on  wholly  within  the  State,  and  hence  is  not 
within  the  scope  of  the  act,  may  yet  be  within  its  scope,  being 
regarded  as  an  incident  of  other  acts  that,  even  considered  by 
themselves,  are  within  its  scope.  Thus,  though  a  sale,  consid- 
ered by  itself,  is  not  within  the  scope  of  the  act,  yet  the  seller 
or  buyer  may  stand  in  such  a  relation  to  transactions  that  are 
within  such  scope,  that,  for  the  purpose  of  applying  the  act, 
the  sale  cannot  be  dissociated  from  such  transactions.  In  view 
of  the  increasing  complexity  of  commercial  transactions,  it  seems 
impracticable  to  lay  down  a  very  definite  rule  as  to  when  a  sale 
or  other  transaction  within  the  State  is  thus  to  be  regarded  as 
within  the  scope  of  the  act,  and  the  determination  of  the  ques- 
tion must  largely  depend  on  the  circumstances  of  the  particular 
case.^^     In  practice  it  may  sometimes  be  difficult  to  distinguish 


18  In  Hopkins  v.  U.  S.,  171  U.  8. 
578;  19  Supm.  40;  43  L.  Ed.  290 
(1898) ;  reversing  U.  S.  v.  Hopkins, 
82  Fed.  629  (C.  C.  Kan.,  1897), 
there  were  held  not  within  the  scope 
of  the  act  the  methods  of  conduct 
of  business  of  commission  merchants 
buying  and  selling  live  stock,  not- 
withstanding that  ''the  larger  pro- 
portion of  the  purchases  and  sales 
may  be  of  live  stock  sent  into  the 
State  from  other  States  or  from 
the  Territories."  In  Swift  v.  U.  S., 
infra  (196  U.  S.  397;  25  Supm. 
280),  it  was  said  that  all  that  was 
decided  in  Hopkins  v.  U.  S.,  was 
that  ''the  local  business  of  commis- 
sion merchants  was  not  commerce 
among  the  States,  even  if  what  the 
brokers  were  employed  to  sell  was 
an  object  of  such  commerce.  The 
brokers  were  not,  like  the  defend- 
ants before  us,  themselves  the  buy- 
ers   and    sellers.    They    only    fur- 


nished certain  facilities  for  the 
sales."  In  Anderson  y.  U.  S.,  171 
U.  S.  604;  19  Supm.  50;  43  L. 
Ed.  300  (1898),  there  were  held 
not  within  the  scope  of  the  act 
rules  of  an  association  or  "ex- 
change" of  dealers  or  "yard  trad- 
ers" at  stock  yards,  though  not, 
as  in  Hopkins  v.  U.  S.,  mere  oom- 
mission  merchants.  The  effect  of 
this  decision  was  thus  stated  in 
Swift  V.  U.  S.,  infra  (196  U.  S. 
397;  25  Supm.  280):  "The  de- 
fendants were  buyers  and  sellers  at 
the  stock  yards,  but  their  agreement 
was  merely  not  to  employ  brokers, 
or  to  recognize  yard  traders,  who 
were  not  members  of  their  associa- 
tion. Any  yard  trader  could  be- 
come a  member  of  the  association  on 
complying  with  the  conditions,  and 
there  was  said  to  be  no  feature  of 
monopoly  in  the  case."  Compare 
under   Mo.    (see   §   220)    State  ▼• 
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this  rule  in  its  application  from  the  rule  elsewhere  considered 
giving  the  act  scope  as  to  contracts,  etc.,  in  restriction  upon  com- 
petition within  the  scope  of  the  commerce  clause.^*  Indeed,  for 
many  purposes,  such  rules  may  doubtless  be  regarded  as  iden- 
ticaL 

§  191.    Other  trutiaotioiu  fhan  restrictions  npon  oompetitioii, 


KanBEfl  City  Live  Stock  Exchange, 
211  Mo.  1S1|  109  6.  W.  675 
(1908). 

In  Hopkins  v.  U.  S.  and  Ander- 
son V.  U.  S.,  the  particular  situa- 
tion of  the  yards,  partly  in  each  of 
two  States,  was  held  to  make  no 
difference  with  reference  to  the  ap- 
plication of  the  act 

The  distinction  between  Hopkins 
V.  U.  S.  and  Anderson  v.  U.  S.,  on 
the  one  hand,  and  Swift  v.  U.  S., 
196  U.  S.  375;  25  Supm.  276;  49 
L.  Ed.  518  (1905);  affirming  U. 
S.  V.  Swift,  122  Fed.  529  (C.  C.  111., 
1903),  on  the  other,  is  a  some- 
what narrow  one.  In  Swift  v.  U. 
S.  the  transactions  held  within  the 
act  were  those  of  persons  engaged 
in  the  business  of  buying  live  stock 
at  stock  yards,  slaughtering  it  (such 
buying  and  slaughtering  being  in 
different  States)  and  converting 
it  into  meat  which  they  sold.  Such 
transactions  were  as  follows:  They 
combined  to  require  their  purchas- 
ing agents  at  the  stock  yards  (the 
stock  purchased  being  produced  and 
owned  principally  in  other  States 
and  shipped  to  the  yards  for  sale) 
to  refrain  from  bidding  against  each 
other  in  good  faith;  also  to  bid  up 
the  prices  ot  live  stock,  thereby  in- 
ducing stock  owners  in  other  States 
to  make  shipments  to  their  disad- 
vantage; also  to  fix  and  maintain 
prices  to  dealers  directly,  and  by 
restricting  shipments,  by  imposing 
penalties  for  deviations,  by  estab- 


lishing a  uniform  rule  for  giving 
credit  to  dealers  by  notifying  one 
another  of  the  delinquencies  of  such 
dealers,  and  keeping  a  blacklist  of 
delinquents  and  refusing  to  sell  to 
them ;  also  to  make  uniform  charges 
for  cartage,  for  delivery  of  meats; 
also  to  make  exclusive  arrange- 
ments by  means  of  rebates  and  other 
devices  for  less  than  lawful  rates 
of  railroad  transportation.  It  was 
here  recognized  that  U.  S.  v.  £.  C. 
Knight  Co.,  156  U.  S.  1;  15  Supm. 
249;  39  L.  Ed.  325  (1895)  and  the 
case  at  bar  were  "near  to  each 
other,"  but  the  former  was  distin- 
guished (196  U.  S.*397;  25  Supm. 
279)  as  a  case  ''where  the  subject 
matter  of  the  combination  was  man- 
ufacture and  the  direct  object  mo- 
nopoly of  manufacture  within  a 
State,"  while  'Hiere  the  subject  mat- 
ter is  sales,  and  the  very  point  of 
the  combination  is  to  restrain  and 
monopolize  commerce  among  the 
States  in  respect  of  such  sales." 

See  also,  as  to  when  a  sale  "ceases 
to  be  a  mere  transaction  in  the 
State  .  .  .  and  becomes  part  of 
a  purpose  which,  when  carried  out, 
amounts  to  and  is  a  contract  or 
combination"  within  the  prohibition 
of  the  act,  Montague  v.  Lowry,  103 
U.  S.  38;  24  Supm.  307;  48  L. 
Ed.  608  (1904;. 

As  to  applicability  of  act  to  boy- 
cott, see  §  191. 

i»  See  §  198. 
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0.  g.,  aeticm  of  employees. — ^Although  the  act  is  doubtless  pri- 
marily directed  against  restrictions  upon  competition,  its  appli- 
cation,  as  it  has  been  interpreted,  is  by  no  means  confined  to 
such.  The  prohibition  against  ^'monopolizing  or  attempting  to 
monopolize,  or  combining  or  conspiring  with  any  other  person 
or  persons  to  monopolize,"  may  doubtless  be  regarded  as  confined 
in  its  scope  to  restrictions  upon  competition.  But  it  is  other- 
wise as  to  the  prohibition  against  "every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce."  *®  Speaking  generally,  employees,  whether 
acting  singly  or  in  combination,  are  neither  engaged  in  trans- 
portation, nor  do  they  as  manufacturers  or  sellers  cause  articles 
to  be  transported.  It  is  difficult  to  see  under  these  conditions 
how  any  action  of  theirs  can  result  in  what  is  strictly  a  monopoly 
of  transportation,  or  a  restriction  upon  competition  therein. 
But  under  the  broader  prohibition  their  action  may  well  result 
in,  at  any  rate,  it  has  been  interpreted  as  resulting  in  a  ''restraint 
of  trade  or  commerce**;  that  is,  a  restraint  of,  perhaps  more  accu- 
rately described  as  a  diminution  of,  transportation.  Thus  a 
strike  or  boycott  may  result  in  an  employer  transporting  less 
than  he  otherwise  would.  Even  in  this  view,  there  would  seem 
to  be  plausible  ground  for  contending  that  the  action  of  the 
employees  does  not  directly  result  in  any  restraint  or  diminution 
of  transportation.  It  is  the  action  of  the  employer  that  di- 
rectly produces  that  result,  the  action  of  the  employees  being 
merely  indirect  as  inducing  the  action  that  does  have  the  direct 


20  It  scarcely  seems  true  as  said 
in  WhitweU  v.  Continental  Tobacco 
Co.,  125  Fed.  454,  462;  60  C.  C.  A. 
290,  208;  64  L.  R.  A.  680,  609  (8th 
C,  1903),  that  "the  purpose  of  the 
second  section  is  the  same  us  thai 
of  the  first — ^to  prevent  the  restric- 
tion of  competition — and  the  two 
sections  ought  to  receive  similar  in- 
terpretations." In  Monarch  Tobac- 
co Works  V.  American  Tobacco  Co., 
166  Fed.  774   (C.  C.  Ky.,  1908),  it 


was  said  that  the  two  sections 
''make  illegal  two  different,  though 
nearly  allied,  things.*' 

Probably  some  of  the  instances 
elsewhere  considered  under  the  head 
of  ''restrictions  upon  competition  as 
resulting  from  contract,"  etc.  (see 
§  198),  are  in  reality  properly  to 
be  regarded  as  mere  "restraints  of 
trade  or  commerced*  that  are  out- 
side of  the  narrower  class  of  "re- 
strictions upon  competition." 
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effect.  But  the  settled  rule  seems  otherwise.^^  It  would  seem 
that  such  application  of  the  act  to  the  action  of  employees  might 
be  prevented  hj  confining  the  scope  of  the  act  to  what  are  strictly 
restrictions  upon  competition. 

§  192.  The  same;  oontraeti  in  rettraint  of  trade. — ^The  cir- 
cumstance just  considered  that  although  the  act  is  primarily  di- 
rected against  restrictions  upon  competition,  its  application  is 
by  no  means  confined  to  such,  doubtless  resulted,  in  part  at  least, 
from  the  adoption  by  the  framers  of  the  act  of  what  we  have 
elsewhere  characterized  as  the  erroneous  view  that  the  doctrine 
against  restrictions  upon  competition  is  based  on  that  against 


31  In  Loewe  v.  Lawlor,  20S  U.  S. 
274,  203;  28  Supm.  301,  303;  52  L. 
Ed.  488  (1008),  the  act  was  ap- 
plied in  allowing  relief  to  manufac- 
turers largely  engaged  in  interstate 
trade,  against  an  extensive  boycott 
instituted  by  labor  unions  for  the 
purpose  of  compelling  the  exclusive 
employment  of  union  labor.  Such 
boycott  was  directed  not  only 
against  such  manufacturers,  but 
those  purchasing  or  dealing  in  their 
products.  It  was  here  said:  "The 
act  prohibits  any  combination  what- 
ever to  secure  action  which  essen- 
tially obstructs  the  free  flow  of 
commerce  between  the  States,  or  re- 
stricts, in  that  regard,  the  liberty 
of  a  trader  to  engage  in  business." 
Here  was  reversed  148  Fed.  024  (G. 
C.  Conn.,  1006) ;  see  previous  de- 
cision in  142  Fed.  216  (G.  G.  Gonn., 
1005).  So  in  U.  8.  v.  Working- 
men's  Amalgamated  Council,  54 
Fed.  004;  26  L.  R.  A.  168  (G.  C. 
La.,  1803),  the  aot  was  applied  in 
what  was  characterized  by  the 
court  as  an  effort  by  labor  unions 
to  intimidate  and  overawe  others 
who  were  at  work  in  conducting  or 
carrying  on  the  business  of  the 
country.  So  in  Thomas  v.  Cincin- 
nati, N.   0.  &  T.  P.   Ky.   Co.,  62 


Fed.  803,  821  (G.  C.  Ohio,  1804), 
it  was  applied  to  a  boycott.  To 
like  effect,  U.  S.  v.  Elliott,  62 
Fed.  801  (G.  G.  Mo.,  1804);  64 
Fed.  27  (G.  G.  Mo.,  1804);  U. 
S.  V.  Agler,  62  Fed.  824  (G.  C. 
Ind.,  1804);  U.  &  v.  Debs,  64 
Fed.  724  (G.  G.  HI.,  1804);  U. 
S.  V.  Gassidy,  67  Fed.  608,  705  (G. 
G.  Gal.,  1805).  See  also  Buck's 
Stove  &  Range  Go.  v.  American  Fed- 
eration of  Labor,  36  Wash.  Law  Rep. 
822,  833  (Supm.  Ct.  D.  C,  1008). 
The  question  of  such  application  of 
the  act  had  been  left  open  in  Arthur 
V.  Oakes,  63  Fed.  310,  320;  11  G. 
G.  A.  200,  228;  25  L.  R.  A.  414, 
433  (7th  G.,  1804).  So  in  Re  Debs, 
158  U.  S.  664,  600;  15  Supm.  000, 
012;  30  L.  Ed.  1002  (1805),  where 
the  decision  was  based  on  the  gen- 
eral power  of  a  court  of  equity,  in- 
dependently of  statute,  to  restrain, 
on  the  application  of  the  govern- 
ment, interference  with  interstate 
commerce  and  the  transportation  of 
the  mails.  See  also  Wabash  R.  Co. 
▼.  Hannahan,  121  Fed.  563,  567 
(G.  G.  Mo.,  1003).  See  on  the  gen- 
eral subject,  articles  in  40  Am.  Law 
Rev.  106  (1006)  by  J.  W.  Bryan; 
6  Mich.  Law  Rev.  600  (1008)  by 
J.  C.  Knowlton. 
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contracts  in  restraint  of  trade.  And  the  act  well  illus- 
trates what  has  been  already  stated  that  '^a  serious  re- 
sult of  the  failure  to  observe  the  distinction  is  seen  in  statutory 
prohibitions  intended  to  include  restrictions  upon  competition 
merely,  but  actually  including  such  contracts  in  restraint  of 
trade  as  in  no  sense  constitute  restrictions  upon  competition.''  ^^ 
Thus  the  question  has  arisen  whether  ^'contracts  in  restraint  of 
trade  or  commerce"  do  not  include  the  ordinary  contract  of,  for 
instance,  a  seller  not  to  engage  in  business.  Certainly  they  are 
within  the  provision  of  the  act  as  literally  interpreted,  though 
excluded  therefrom  by  what  seems  to  be  in  effect  judicial  legis- 
lation by  way  of  repeal  pro  tanto,^^ 

§  193.     Substantial  control  of  transportation  as  test  of  legal- 


22  See  U.  8.  v.  Chesapeake  &  O. 
Fuel  Co.,  105  Fed.  93,  105  (C.  C. 
Ohio,  1900) ;  affirmed  as  Chesapeake 
&  0.  Fuel  Co.  V.  U.  S.,  116  Fed. 
610;  53  C.  C.  A.  256  (6th  C, 
1902),  where,  though  the  coal  and 
coke  affected  by  the  agreement  (as 
to  which  see  §  198)  ¥ras  said  to 
''constitute  but  a  comparatively 
small  amount  of  that  produced  by 
those  competing"  in  the  market  in 
question,  yet  the  statute  was  held 
to  apply  as  condemning  **every  con- 
tract ichich  necessarily  in  its  per- 
formance  involves  a  restraint  of 
trade,  although  it  may  not  extend 
to  the  point  of  a  monopoly  of  all 
that  trade." 

28  That  it  does  not,  at  least  under 
ordinary  conditions,  apply  to  such 
a  contract,  seems  to  follow  from 
Cincinnati,  Portsmouth,  etc.,  Packet 
Co.  V.  Bay,  200  U.  S.  179;  26 
Supm.  208;  50  L.  Ed.  428  (1006; 
see  as  to  effect  of  agreement  by  ven- 
dor, here  of  vessels,  to  maintain 
rates ) .  To  the  same  effect,  Brett  v. 
Ebel,  29  App.  D.  256;  51  N.  Y. 
Suppl.  573  (1898) ;  Bancroft  v.  Un- 
ion Embossing  Co.,  72  N.  H.  402; 


67  Atl.  97;  64  L.  R.  A.  298  (1903) ; 
Southern  Fire  Brick  Co.  v.  Sand 
Co.,  223  111.  616;  79  X.  E.  313; 
9  L.  R.  A.  N.  S.  446  (1906);  af- 
firming Garden  City  Sand  Co.  v. 
Southern  Fire  Brick  &  Clay  Co., 
124  111.  App.  599  (1906).  But  in 
Monongahela  River  Consolidated 
Coal  &  Coke  Co.  v.  Jutte,  210  Pa. 
St.  288,  302;  59  Atl.  1088,  1093; 
105  Am.  St.  Rep.  812  (1904),  the 
act  was  held  to  apply  to  such  a 
contract,  otherwise  sustained  on 
common  law  grounds  as  reasonable. 
Compare  Getz  v.  Federal  Salt  Co., 
147  Cal.  115;  81  Pac  416;  109 
Am.  St.  Rep.  114  (1905);  Clark  v. 
Needham,  125  Mich.  84;  83  N.  W. 
1027;  61  L.  R.  A.  785;  84  Am.  St. 
Rep.  559  (1900).  See  also  U.  S. 
V.  Trans-Missouri  Freight  Assoc., 
166  U.  S.  290,  329;  17  Supm.  540, 
554;  41  L.  Ed.  1007  (1897).  In 
U.  S.  V.  Addyston  Pipe  &  Steel  Co., 
85  Fed.  271;  29  C.  C.  A.  141;  46 
L.  R.  A.  122  (6th  C,  1898) ;  affirm- 
ed in  Addyston  Pipe  &  Steel  Co.  v. 
U.  8.,  175  U.  S.  211;  20  Supm. 
96;  44  L.  Ed.  136  (1899) ;  Shawnee 
Compress  Co.  v.  Anderson,  209   CJ. 
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Ity.— Having  thus  considered  the  applicability  of  the  act  to 
other  transactions,  we  shall  now  confine  our  attention,  generally 
speaking,  to  the  class  of  transactions  against  which  it  seems  to 
have  been  primarily  directed,  that  is,  restrictions  upon  competi- 
tion* Whether  it  be  the  prohibition  against  contracts,  etc.,  '4n 
restraint  of  trade  or  commerce,''  or  that  against  ^Monopolizing 
J  or  attempting  to  monopolize,"  *^  it  seems  a  reasonable  view  that 
the  test  of  legality  of  a  restriction  upon  competition  is  what  we 
have  called  the  test  of  extent,^  that  is  to  say,  as  here  applied, 
whether  there  is  a  substantial  control  of  transportation,  thus 
control  of  the  means  of  transportation  by  railroad,  for  instance, 
by  those  engaged  therein,'^  or  control  by  those  engaged  in  manu- 


S.  423;  28  Supm.  572;  52  L.  Ed. 
865  (1908);  Camors-MeConnell  Co. 
V.  McGonnell,  140  Fed.  412  (G.  G. 
Ala.,  1905) ;  Reynolds  Tobacco  Co. 
v.  Allen  Bros.  Tobacco  Co.,  151 
Fed.  819,  823  (G.  G.  Va.,  1907); 
U.  6.  ▼.  American  Tobacco  Co.,  164 
Fed.  700,  710  (G.  G.  N.  Y.,  1908) ; 
Lufkin  Rule  Go.  y.  Fringeli,  57 
Ohio  St.  596,  607;  49  N.  £.  1030, 
1033;  41  L.  R.  A.  185,  188;  63 
Am.  St.  Rep.  736  (1898).  See  un- 
der 111.  (§  209);  Mich.  (§  217); 
Neb.  (§  222) ;  Tex.  (§  232) ;  arti- 
cle in  20  Harv.  Law  Rev.  167 
(1907)  by  Herbert  Pope. 

In  Board  of  Trade  of  Chicago  v. 
Christie  Grain  &  Stock  Co.,  198  U. 
S.  236;  25  Supm.  637;  49  L.  Ed. 
1031  (1905),  the  act  was  held  not 
to  apply  to  a  contract  by  which  a 
telegraph  company  reeeiving  from 
a  board  of  trade  quotations  of 
prices  on  sales  for  future  delivery, 
was  not  to  furnish  them  to  any 
bucket  shop  or  place  where  they 
might  be  used  as  a  basis  for  bets 
or  illegal  contracts. 

24  It  seems  clear  enough  that  the 
word  ''monopoly,"  as  used  in  the  act, 
is  to  be  imderstood  in  the  modem 


sense  as  applicable  to  a  restrio- 
tion  resulting  from  the  acts  of  in- 
dividuals as  distinguished  from  its 
ancient  sense  as  applicable  to  a  mo- 
nopoly created  by  an  act  of  gov- 
ernment. See  §§  116,  117.  In  ac- 
cord with  this  view  are  American 
Biscuit  Manuf.  Co.  v.  Klotz,  44  Fed. 
721  (G.  G.  La.,  1891);  U.  S.  v. 
MacAndrews  &  Forbes  Co.,  149  Fed. 
823,  834  (C.  C.  N.  Y.,  1906),  and 
this  seems  to  have  been  generally 
assumed,  though  in  some  early  deci- 
sions under  the  act  appeared  a  dis- 
position to  apply  the  word  in  its 
ancient  sense.  See  Re  Coming,  51 
Fed.  205,  210  (D.  C.  Ohio,  1892) 
Re  Terrell,  Id.  213  (G.  G.  N.  Y., 
1892) ;  Re  Greene,  52  Fed.  104,  115 
(G.  G.  Ohio,  1892) ;  U.  S.  v.  Trans- 
Missouri  Freight  Assoc.,  58  xea. 
68,  82;  7  C.  C.  A.  15,  86;  24  L.  R. 
A.  73,  89  (8th  C.,  1893);  reversed 
in  166  U.  S.  290;  17  Supm.  540; 
41  L.  Ed.  1007  (1897). 

SB  See  §  120.  Compare  language 
of  Lacombe,  J.,  in  U.  S.  v.  American 
Tobacco  Co.,  infra. 

t«Thus.  in  U.  8.  v.  Joint  Traffic 
Assoc.,  171  U.  S.  505;  19  Supm. 
25;    43    L.    Ed.    259    (1898),    the 
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f  acture  or  sale  of  the  supply  of  a  particular  article  that  is  trans- 
ported.'^ Applying  what  has  been  already  stated,  there  seems 
to  be  an  unavoidable  vagueness  incident  to  the  conception  of  a 
restriction   upon   competion   illegal    according   to    this   test 


Agreement  held  illegal  was  among 
31  different  railroad  companies 
forming  most  (but  not  aU)  of  the 
lines  engaged  in  the  business  of 
railroad  transportation  between  Chi- 
cago and  the  Atlantic  coast. 

ST  Thus,  in  Addysttm  Pipe  &  Steel 
Co.  V.  U.  &«  176  U.  S.  211,  236;  20 
Supm.  96,  105;  44  L.  Ed.  136 
(1S09),  the  combination  held  ille- 
gal was  practically  able  to  fix 
prices  by  controlling  two-thirds  of 
the  output  of  cast-iron  pipe  within 
certain  territory  constituting  con- 
siderably more  than  three-fourths 
of  that  of  the  United  States.  In 
Montague  v.  Lowry,  193  U.  S.  38; 
24  Supm.  307;  48  L.  Ed.  608 
(1904);  affirming  115  Fed.  27;  52 
C.  C.  A.  621;  63  L.  R.  A.  58  (9th 
C,  1902),  which  affirmed  Lowry  v. 
Tile,  Mantel  &  Grate  Assoc.,  106  Fed. 
38  (C.  C.  CaL,  1900),  the  agree- 
ment held  iUegal  was  "formed  to 
unite  all  acceptable  dealers  engaged 
in  the  tile,  grate  and  mantel  busi- 
ness in  San  Franciseo  and  within 
a  radius  of  200  miles  therefrom, 
and  all  American  manufacturers  of 
tiles.''  So  in  Swift  v.  U.  S.,  196 
U.  S.  375;  25  Supm.  276;  49  L.  Ed. 
518  (1905),  the  combination  held 
illegal  was  among  those  who  con- 
trolled about  six-tenths  of  the  trade 
and  commerce  in  fresh  meat  among 
the  States  and  Territories;  in  U. 
S.  V.  Coal  Dealers'  Assoc,  85  Fed. 
252  (C.  C.  Cal.,  1898),  it  was  one 
to  fix  the  price  of  coal,  the  parties 
thereto  controlling  the  supply  used 
in  San  Francisco  for  domestic  pur- 
poses as  a  fuel;    in  Gibbs  v.  Mc- 


Neeley,  118  Fed.  120;  55  a  C.  A. 
70;  60  L.  R.  A.  162  (9th  C,  1902), 
among  all  the  manufacturers  and 
wholesale  dealers  in  the  State  of 
Washington,  in  an  article  solely 
manufactured  in  that  State;  in 
Mines  ▼.  Scribner,  147  Fed.  927  (C. 
C.  N.  T.9  1906),  among  those  con- 
trolling ''90  per  cent,  of  the  book 
business  of  the  country";  in  Con- 
tinental Wall  Paper  Co.  ▼.  Lewis 
Voight  &  Sons  Co.,  148  Fed.  939; 
78  C.  C.  A.  567  (6th  C,  1906), 
among  98  per  cent,  of  the  wall 
paper  makers  in  the  United  States; 
in  U.  S.  ▼.  MacAndrews  ft  Forbes 
Co.,  149  Fed.  823  (C.  C.  N.  Y., 
1906),  among  those  whose  business 
amounted  to  85  per  cent,  of  the 
whole  trade  in  licorice  paste;  in 
Wheeler-Stensel  O).  t.  National 
Window  Glass  Jobbers'  Assoc.,  152 
Fed.  864;  81  C.  C.  A.  658;  10  L. 
R.  A.  N.  S.  972  (3d  C,  1907),  "be- 
tween certain  wholesalers  and  job- 
bers in  window  glass,  alleged  to  be 
75  per  cent,  of  the  whole  number  so 
engaged  in  the  United  States";  in  U. 
S.  ▼.  American  Tobacco  Co.,  164 
Fed.  700,  719  (C.  C.  N.  Y.,  1908), 
among  those  producing  "70  per  cent, 
of  the  smoking  tobacco  made  in  this 
country,  73  per  cent,  of  the  cigar- 
ettes, 81  per  cent,  of  the  plug  and 
twist  tobacco,  81  per  cent,  of  the 
fine-cut  tobacco,  89  per  cent,  of  the 
little  cigars,  and  96  per  cent  of  the 
snuff."  They  also  made  "95  per 
cent,  of  the  licorice  paste  produced, 
75  per  cent,  of  the  tin  foil,  and 
most  of  the  tobacco  extracts,  boxes 
and  containers."    It  was  also  said: 
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Boughly  speaking,  it  is  illegal  if  resulting  in  the  control  by  thoae 
engaged  in  transportation,  of  say  90,  or  at  any  rate  95  per  cent, 
of  the  means  of  transportation  between  given  points,  or  the 
control  by  those  engaged  in  manufacture  and  sale  of  90  or  95 
per  cent  of  the  supply  of  a  particular  article  transported  be- 
tween such  points.  A  further  difficulty  seems  furnished  by  the 
circumstance  that  a  given  restriction,  in  order  to  be  illegal, 
need  not  apply  to  transportation  between  all  possible  points. 
Thus  it  would  seem  that  a  control  of  the  means  of  transporta- 
tion by  railroad,  solely  between,  say  Pittsburg  and  Chicago, 
might  well  be  within  the  prohibition  of  the  act ;  so  of  the  sup- 
ply of  coal  transported  between  such  points.     What  has  already 


'The  ftcquisition  by  the  defendants 
in  taking  over  the  various  compet- 
ing plants  of  most  of  the  weU-es- 
tablished  and  popular  brands  of  to- 
bacco, gives  tnem  especial  power  to 
control  the  market.  .  .  .  The 
defendants  purchase  the  major 
part  of  all  the  tobacco  leaf-~otheT 
than  that  used  for  cigars — raised  in 
this  country.  .  .  .  There  is  only 
one  branch  of  the  industry  which 
they  do  not  have  within  their  grasp 
— the  cigar  branch."  Their  assets 
amounted  to  hundreds  of  millions  of 
dollars.  In  another  opinion  (p. 
704),  the  combination  in  question 
was  described  as  "consisting  of  over 
60  corporations  .  .  .  united  in- 
to a  gigantic  combination  which  con* 
trols  a  greatly  preponderating  pro- 
portion of  the  tobacco  business  in 
the  United  States  in  each  and  aU 
its  branches;  in  some  branches  the 
volume  being  as  high  as  96  per 
cent.,"  the  "vast  interstate  and  for- 
eign trade  which  was  formerly  car- 
ried on  by  this  large  number  of 
competing  companies  and  individ- 
uals'' being  now  said  to  be  "car- 
ried on  by  one  combination."  For 
other  instances,  see  §  120.    As  to 


application  of  act  to  the  "Standard 
Oil  Company"  and  subsidiary  cor- 
porations engaged  in  restraining  and 
monopolizing  commerce  in  the  prod- 
ucts of  petroleum,  see  U.  S.  ▼• 
SUndard  Oil  Co.,  152  Fed.  290  (C. 
C.  Mo.,  li07). 

See  also  American  Biscuit  & 
Manuf.  Co.  ▼.  Klotz,  44  Fed.  721 
(C.  C.  La.,  1891);  U.  S.  v.  Hop- 
kins, 82  Fed.  529,  535  (C.  C.  Kan., 
1897);  reversed,  however,  in  Hop- 
kins V.  U.  S.,  171  U.  S.  578;  19 
Supm.  40;  43  L.  Ed.  290  (1898); 
Loder  v.  Jayne,  142  Fed.  1010  (C. 
C.  Pa.,  1906) ;  reversed  in  Jayne  y. 
Loder,  149  Fed.  21;  78  C.  C.  A. 
653;  7  L.  R.  A.  K.  S.  984  (3d  C, 
1906). 

On  the  other  hand  the  act  has 
been  held  inapplicable  to  agreements 
to  fix  price,  in  the  absence  of  sub- 
stantial control  of  the  supply  of 
the  article  in  question.  See  U.  S. 
▼.  Nelson,  52  Fed.  646  (C.  C.  Minn., 
1892) ;  Dueber  Watch-Case  Manuf. 
Co.  V.  Howard  Watch  &  Clock  Co., 
55  Fed.  851  (C.  C.  N.  Y.,  1893); 
66  Fed.  637,  644;  14  C.  C.  A.  14,  21 
(2d  C,   1895). 
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been  said  as  to  the  test  of  extent  generally^  seems  applicable 
here,  that  is  to  say,  a  rigidly  consistent  application  of  such 
test  between  all  possible  points  would  be  practically  impossible, 
or,  ii  possible,  in  a  high  degree  disastrous.  In  short,  the  test 
is  inadequate,  being  incapable  of  consistent  and  logical  appli- 
cation.** 

§  194.  Beasonableneu  m  test  of  legality. — ^It  has  already 
been  stated  that,  particularly  in  case  of  restriction  upon  compe- 
tition in  business  of  a  public  character,  there  has  been  manifest 
a  strong  tendency  to  apply  what  we  have  called  the  test  of 
reasonableness.  This  test  seems,  however,  inapplicable  under 
the  act,  which  has  been  broadly  interpreted  as  applicable  to 
even  reasonable  restrictions,**  being,  as  it  has  been  expressed. 


28  The  impracticability  of  apply- 
ing §  2  to  ''every  attempt  to  mo- 
nopolize any  part  of  interstate  com- 
merce" was  well  pointed  out  in 
WhitweU  ▼.  Continental  Tobacco 
Co.,  125  Fed.  454,  462;  60  C.  C. 
A.  290,  298;  64  L.  R.  A.  689,  699 
(8th  C,  1903),  where  it  was  said: 
''If  BO,  no  interstate  commerce  has 
ever  been  lawfully  conducted  since 
that  act  became  a  law,  because  every 
sale  and  every  transportation  of  an 
article  which  is  the  subject  of  in- 
terstate commerce  is  a  successful  at- 
tempt to  monopolize  that  part  of 
this  commerce  which  concerns  that 
sale  or  transportation." 

29  Thus,  in  U.  S.  ▼.  Joint  Traffic 
Assoc.,  171  U.  S.  505,  559,  569;  19 
Supm.  25,  28,  31;  43  L.  Ed.  259 
(1898),  the  act  was  held  applicable 
to  "a  contract  or  combination  be- 
tween competing  railroad  corpora- 
tions, entered  into  and  formed  for 
the  purpose  of  establishing  and 
maintaining  interstate  rates  and 
fares  for  the  transportation  of 
freight  and  passengers  on  any  of 
the  railroads  parties  to  the  contract 
or    combination,    even    though    the 


rates  and  fares  thus  established  are 
reasonable."  This  decision  might 
perhaps  have  been  sustained  on  the 
ground  that  the  remote,  as  distin- 
guished from  the  immediate,  effects 
were  illegal.  See  §  121 ;  171  U.  S. 
571;  19  Supm.  32.  Or  in  accord- 
ance  with  the  doctrine  previously 
sanctioned  by  the  court  that  a  re- 
striction upon  competition  by  one 
engaged  in  a  business  of  a  public 
character  is  necessarily  illegal.  See 
§  132;  171  U.  S.  670;  19  Supm.  32. 

In  U.  S.  ▼.  Joint  Traffic  Assoc, 
was  reaffirmed  U.  S.  v.  Trans-Mis- 
souri Freight  Assoc.,  166  U.  S.  290, 
327;  17  Supm.  540,  553;  41  L.  Ed. 
1007  (1897) ;  reversing  58  Fed.  58; 
7  C.  C.  A.  15;  24  L.  R.  A.  73  (8th 
C,  1893),  and  overruling  Dueber 
Watch-Case  Manuf.  Co.  v.  Howard 
Watch  &  Clock  Co.,  66  Fed.  637, 
643;  14  C.  C.  A.  14,  20  (2d  C, 
1895) ;  Re  Greene,  52  Fed.  104,  111 
(C.  C.  Ohio,  1892). 

The  same  rule  was  applied  in 
Northern  Securities  Co.  v.  U.  8., 
193  U.  S.  197,  329,  331;  24  Supm. 
436,  453,  454;  48  L.  Ed.  679  (1904), 
but  see  opinion  of  Brewer,  J.  (198 
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^'not  limited  to  restraints  of  interstate  and  international  trade 
or  commerce  that  are  unreasonable  in  their  nature."  ^  This 
rule  applies  not  only  to  those  restrictions  that  result  from  the 
acts  of  those  engaged  in  transportation,  but  to  those  that  result 
from  the  acts  of  those  not  thus  engaged,  thus,  those  engaged  in 
production  or  sale.*^ 


U.  S.  360;  24  Supm.  466);  also 
Ellis  V.  Inman,  131  Fed.  182;  65 
C.  C.  A.  488   (9tli  C,  1904). 

8ee  Loewe  v.  Lawlor,  208  U.  S. 
274,  297;  28  8upm.  301,  304;  52  L. 
Ed.  488  (1908) ;  Shawnee  Ck>mpre88 
Ck>.  y.  Anderson,  209  U.  8.  423;  28 
Supm.  572;  52  L.  Ed.  865  (1908); 
Presoott  &  Arizona  Central  R.  R. 
Co.  v.  Atchison,  Topeka  &  Santa 
Fe  R.  R.  Co.,  73  Fed.  438  (C.  C. 
N.  T.,  1896);  U.  8.  T.  Addyston 
Pipe  &  Steel  Co.,  85  Fed.  271,  278; 
29  C.  C.  A.  141,  147;  46  L.  R.  A. 
122,  128  (6th  C,  1898);  aflSrmed 
in  Addyston  Pipe  &  Steel  Co.  v.  U. 
S.,  175  U.  S.  211,  238;  20  Supm. 
96,  106;  44  L.  Ed.  136  (1899); 
Chesapeake  &  0.  Fuel  Co.  v.  U.  S., 
115  Fed.  610;  53  C.  C.  A.  256  (6th 
C,  1902) ;  Continental  Wall  Paper 
Co.  v.  Lewis  Voight  &  Sons  O.,  148 
Fed.  939;  78  C.  C.  A.  567  (6th  C, 
1906);  Thomsen  v.  Union  Castle 
Mail  S.  S.  Co.,  166  Fed.  251  (C.  0. 
A.,  2d  C,  1908). 

In  U.  S.  ▼.  Coal  Dealers'  Assoc, 
85  Fed.  252,  262  (C.  C.  Cal.,  1898), 
the  rule  was  held  applicable  *'as 
well  to  articles  of  commerce — the 
subject  of  transportation — as  it 
does  to  the  business  of  transporta- 
tion itself." 

In  U.  S.  v.  Joint  Traffic  Assoc,  the 
rule  was  applied  against  the  objec- 
tion that  such  application  was  in 
contravention  of  the  Fifth  Amend- 
ment. See  on  this  point,  articles  in 
11  Harv.  Law  Rev.  80   (1897)   by 


W.  D.  Guthrie;  36  Am.  Law  Reg. 
ft  Rev.  417  (1897)  by  P.  C.  Knox; 
7  Yale  Law  Jour.  285  (1898)  by 
E.  B.  Whitney;  2  Eddy  on  Combi- 
nations, §§  800-5. 

As  to  application  of  act  to  re- 
strictions upon  assignee  or  licensee 
of  patent,  see  Bement  v.  National 
Harrow  Co.,  186  U.  S.  70,  92;  22 
Supm.  747,  756;  46  L.  Ed.  1058 
(1902). 

«o  Northern  Securities  Co,  v.  U. 
6.,  supra. 

<i  See  U.  S.  V.  Coal  Dealers'  As- 
soc, 85  Fed.  252,  262  (C.  C.  Cal., 
1898).  In  Wheeler-Stenzel  Co.  v. 
National  Window  Glass  Jobbers' 
Assoc.,  152  Fed.  864;  81  C.  C.  A. 
658;  10  L.  R.  A.  N.  S.  972  (3d 
C,  1907),  the  rule  was  applied 
against  the  objection  that  the  com- 
bination in  question  ''was  only  an 
agreement  by  which  a  certain  num- 
ber of  wholesalers  were  to  trade  ex- 
clusively with  a  certain  manufac- 
turer, with  the  reciprocal  tmder- 
standing  that  the  manufacturer  was 
to  seU  to  no  one  else,  except  at  a 
price  higher  than  that  paid  by  the 
parties  to  the  contract;  that  this 
was  in  effect  nothing  more  than  an 
agreement  to  sell  to  one  person  or 
to  several  at  a  price  advantageously 
lower  than  the  general  price,  on  con- 
dition that  such  person  or  persons 
would  buy  exclusively  from  the  man- 
ufacturer so  agreeing."  It  was  said 
by  the  court  that  the  act  "has 
made,  and  was  intended  to  make^ 
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§  195.  Combination  u  element  of  illegality.— In  the  exerdse 
of  the  power  to  prescribe  for  commerce  '^the  rule  of  free  compe- 
tition" the  prohibition  of  the  act  might  well  have  been  directed 
broadly  and  generally  against  restrictions  upon  competition 
generally,  or,  to  use  the  language  of  the  act,  '^restraints  of  trade 
or  commerce."  That  is  to  say,  there  might  well  have  been 
omitted  from  the  act  the  element  of  combination  as  appearing  in 
the  prohibition  against  ''every  contract,  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy/*  ^^  etc.  Such  element  of 
combination  is,  indeed,  omitted  from  the  prohibition  against 
"monopolizing  or  attempting  to  monopolize,"  though  here  again 
appears  the  element  of  combination  in  the  accompanying  pro- 
hibition against  '^combining  or  conspiring*'  to  monopolize.  It 
would  seem  that  in  view  of  the  broad  prohibition  against  "mo- 
nopolizing or  attempting  to  monopolize,"  the  act  applies  to  the 
case  of  a  restriction  produced  by  the  acts  of  a  corporation,**  or 


illegal,  many  sorts  of  contracts  and 
agreements  that  prior  thereto  were 
not  only  legal,  but  were  regarded 
as  meritorious  and  beneficial,  and 
has  materially  restricted  the  area 
within  which  freedom  of  contract 
may  be  exercised."  So  in  U.  S.  v. 
American  Tobacco  Co.,  164  Fed. 
700,  702  (C.  C.  N.  Y.,  1908),  it  was 
said  as  to  the  combination  held  il- 
legal (see  §§  193,  198):  "V^hat 
benefits  may  have  come  from  this 
combination,  or  from  the  others 
complained  of,  it  is  not  material  to 
inquire,  nor  need  subsequent  busi- 
ness methods  be  considered,  nor  the 
effects  on  production  or  price."  See 
as  to  evidence  of  benefits.  So  in 
another  opinion  (p.  717):  "The 
combination  may  not  reduce  the 
prices  paid  to  the  growers  of  raw 
materials,  may  not  increase  the 
prices  charged  to  consumers,  may 
not  seek  to  exclude  all  others  from 
the  field,  may  be  free  from  coercion 
or  oppression,  and  yet  if  it  restrict 
competition,  if  it  restrain  trade,  rea- 


sonably   or   unreasonably,   it   faUs 
within  the  statute." 

32  As  to  whether  there  is  any  dis- 
tinction between  a  "contract"  and 
a  "combination"  or  "conspiracy,"  as 
the  words  are  used  in  this  oonnec 
tion,  see  dissenting  opinion  of 
Holmes,  J.,  in  Northern  Securities 
Ck).  V.  U.  S.,  193  U.  S.  197,  409; 
24  Supm.  436,  471;  48  L.  Ed.  679 
(1904).  It  was  contended  by  him 
that  "there  is  do  combination  in  re- 
straint of  trade  until  something  is 
done  with  the  intent  to  exclude 
strangers  to  the  combination  from 
competing  with  it  in  some  part  of 
the  business  which  it  carries  on." 
See  also  Rice  v.  Standard  Oil  Co., 
134  Fed.  464  (C.  C.  N.  J.,  1905), 
where  the  declaration  in  an  action 
under  §  7  was  held  defective  in  fail- 
ing to  observe  such  distinction.  See 
Tribolet  v.  U.  S.,  95  Pac  86;  16 
L.  R.  A.  K.  S.  223  (Supm.  Ct. 
Ariz.,  1908). 

M  See  §  150. 
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even  a  mere  indmdual.'^  It  has  already  been  pointed  out  that 
the  element  of  combination  is  in  no  sense  a  necessary  incident 
of  an  illegal  restriction  upon  competition.^  To  include  it  in 
the  act  seems  not  only  unnecessary,  but  even  harmful,  as  tend- 
ing to  produce  confusion  as  to  the  proper  application  of  the  act 
§  196.  Aoti  of  corporation. — In  determining  the  application 
of  the  act,  it  seems,  as  a  rule,  immaterial  whether  the  transac- 
tions involved  are  the  acts  of  individuals,  or  of  corporations. 
Thus  the  "contract,"  "combination"  or  "conspiracy"  may  be  one 
not  only  among  individuals,  but  among  corporations  solely,  or 
among  corporations  and  individuals.^^  And,  as  has  just  been 
su^ested,^''  it  would  seem  that  the  act  applies  to  a  restriction 


*«  See  U.  8.  v.  MacAndrews,  etc, 
Co.,  149  Fed.  823,  836  (C.  C.  N.  Y., 
1906),  where,  however,  it  was  said 
that  there  is  no  reason  "why  any 
number  of  persons  may  not  enjoy 
a  monopoly,  or  may  not  attempt 
to  monopolize."  See  also  dissent- 
ing opinion  of  Holmes,  J.,  lupra. 

»  See  §  129. 

••By  §  8  of  the  act  ''the  word 
•person,'  or  'persons,*  wherever  used 
in  this  act  shall  be  deemed  to  in- 
clude corporations  and  associations 
existing  under  or  authorized  by  the 
laws  of  either  the  United  States,  the 
laws  of  any  of  the  Territories,  the 
laws  of  any  State,  or  the  laws  of 
any  foreign  country." 

s7See  §  195;  Continentol  WaU 
Paper  Co.  v.  Lewis  Voight  &  Sons 
Ck>.,  148  Fed.  939;  78  C.  C.  A.  667 
(6th  C,  1906) ;  McConnell  v. 
Camors-McConnell  Co.,  152  Fed. 
321;  81  C.  C.  A.  429  (5th  C, 
1907).  But  hardly  in  accord  with 
the  view  expressed  in  the  text  seems 
Davis  ▼.  Booth,  131  Fed.  31;  65 
C.  C.  A.  269  (6th  C,  1904),  where 
a  purchase  by  a  corporation  was 
held  not  within  the  act,  notwith- 
standing the  purchase  by  it  of  other 
like  property  to  an  ewtent  that  tend- 


ed to  create  a  power  to  monopolize 
the  market.  It  was  said:  "There 
is  a  clear  distinction  which  seems 
to  be  lost  sight  of  in  the  argument 
here,  between  the  aggregation  of 
properties  by  purchase  when  the 
seller  no  longer  retains  an  interest 
in  the  property,  and  a  combination 
of  owners  and  properties  under  one 
management,  where  each  owner's  in- 
terest is  continued  in  the  combi- 
nation. To  this  latter  class  belongs 
the  case  of  Merz  Capsule  Co.  v.  U. 
S.  Capsule  Co.,  67  Fed.  414  (C.  C. 
Mich.,  1895) ;  affirmed  in  Mc- 
Cutcheon  v.  Merz  Capsule  O.,  71 
Fed.  787;  19  C.  C.  A.  108;  31  L. 
R.  A.  415  (6th  0.,  1896).  It  may 
be  that  the  practice  of  acquiring 
by  a  single  corporation,  through 
purchase  of  a  great  number  of  sin- 
gle plants  in  several  States  of  pow- 
er to  control  the  market  of  a  given 
commodity  in  a  wide  area  of  terri- 
tory, may  become  injurious  to  the 
public;  but,  if  so,  it  would  seem 
that  the  limitations  and  the  means 
for  the  restriction  and  correction 
required  must  be  supplied  by  the 
lawmaking  power,  since  the  old  law 
against  forestalling  the  market  has 
become  obsolete."    We  submit  that 
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produced  by  the  acts  of  a  corporation,  that  is  to  say,  a  single 
corporation,  as  well  as  to  those  of  a  mere  individuaL  In  view 
of  the  plenitude  of  the  power  of  Congress  to  prescribe  for  com- 
merce within  the  scope  of  the  commerce  clause,  '^the  rule  of  free 
competition,"  it  is  no  objection  to  the  application  of  the  act  to  a 
given  corporation,  that  it  was  created  under  the  laws  of  a 
State.8« 

§  197*    Contraoty  etc.,  amoi^^  those  engaged  in  traniporta- 


this  "dear  distinction"  is  utterly 
UDBubstantial,  the  case  being  with- 
in §  2  directed  against  "every  per- 
son (including  a  oorporation,  un- 
der §  S)  monopolizing  or  attempt- 
ing to  monopolize/'  eto.  There  was, 
however,  reserved  for  consideration 
the  effect  of  the  circumstance  that 
payment  for  the  property  con- 
sisted partly  of  stock  of  the  pur- 
chasing corporation.  But  in  U.  S. 
V.  Amerioan  Tobacco  Co.,  164  Fed. 
700,  718  (C.  C.  N.  Y.,  1908),  the  act 
was  held  applicable  to  a  ''consolida- 
tion of  interests,  more  or  less  sharp- 
ly competitive,  through  the  forma- 
tion of  a  corporation  and  the  trans- 
fer to  it  of  the  respective  prop- 
erties and  business  of  such  competi- 
tors/' The  distinction  stated  in 
Davis  V.  Booth,  supra,  was  recog- 
nized, it  being  said:  "The  testi- 
mony in  this  case  shows  repeated 
instances  where,  upon  the  transfer 
of  a  competing  business,  the  ven- 
dors merely  changed  the  form  of 
their  investment.  They  transferred 
their  property  and  received  in  ex- 
change stock  in  the  transferee  cor- 
poration. They  exchanged  large  in- 
terests in  a  small  property  for  small 
interests  in  a  large  property.  In- 
stead of  standing  by  themselves, 
they  combined." 

See  also  dissenting  opinion  of 
Holmes,  J.,  in  Northern  Securities 
Go.  V.  U.  S.,  infra.    See  article  in 


9   Columbia  Law   Rev.   95    (1909) 
by  Q.  F.  Canfield. 

MThus,  in  Northern  Securities 
Co.  V.  U.  &,  193  U.  S.  197;  24 
Supm.  436;  48  L.  Ed.  679  (1904). 
there  was  held  to  be  no  constitu* 
tional  objection  to  the  applicstion 
of  the  act  to  the  organization  of  a 
corporation  under  the  laws  of  a 
State,  by  stockholders  of  competing 
railroad  corporations  engaged  in 
commerce  within  the  scope  of  the 
commerce  clause,  the  corporation  so 
organized  to  hold  the  stock  of  the 
oonstituent  corporations.  See  elab- 
orate dissenting  opinion  of  White, 
J.  (193  U.  S.  367;  24  Supm.  473 
et  seq.  So  held  notwithstanding 
the  10th  Amendment  to  the  Federr.1 
Constitution).  See  also  U.  S*  v. 
American  Tobacco  Co.,  supra. 

For  discussion  of  effect  of  deci- 
sion in  Northern  Securities  Co.  v. 
U.  S.,  see  articles  in  16  Harv.  Law 
Rev.  639  (1902-3);  17  Id.  41 
(1903-4)  by  C.  C.  Langdell;  Id.  161 
by  Frederick  Pollock;  Id.  474  by 
«J.  C.  G.";  Id.  633  by  Victor  Morap 
wetz;  22  Id.  114  (1908)  by  Q.  C. 
Todd;  11  Yale  Law  Jour.  387 
(1901-2)  by  E.  B.  Whitney;  13  Id. 
67  ( 1903-4 )  by  D.  H.  Chamberlain ; 
1  Mich.  Law  Rev.  261  (1902-^)  by 
H.  L.  Wilgus;  6  Id.  361  (1908)  by 
E.  R.  Sutherland;  3  Columbia  Law 
Rev.  169,  221,  306  (1903)  by  C.  F. 
Randolph;  4  Id.  316   (1904)  by  Q. 
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tion,  e.  g.y  by  railroad. — ^Although,  as  just  seen,  the  act  seems 
to  apply  to  a  restriction  produced  by  the  acts  of  a  corporation, 
or  even  a  mere  individual,  the  element  of  combination  being 
unnecessary  to  produce  illegality,  yet  we  shall  now  confine  our 
attention  to  such  restrictions  as  result  from  a  ^'contract,"  ^'oom- 
bination"  or  "conspiracy,"  Such  a  contract,  etc.,  may,  as  we 
shall  see,  be  among  either  those  engaged  in  transportation,  com- 
monly called  carriers,  or  among  those  not  so  engaged,  thus  those 
engaged  in  the  production  or  sale  of  an  article  that  is  trans- 
ported. There  scarcely  needs  pointing  out  the  applicability 
of  the  act  to  such  a  restriction  resulting  from  a  con- 
tract, etc.,  among  those  engaged  in  transportation,  thus  by  rail- 
road, "among  the  several  States  or  with  foreign  nations."  ^* 


F.  Canfleld;  7  Id.  582  (1907)  by  D. 
W.  Brown;  43  Am.  Law  Reg.  N.  S. 
358  (1904)  by  H.  W.  Bikle. 

But  in  State  ex  rel.  v.  Superior 
Court,  98  Pac  739  (Supm.  Ct. 
Wash.,  1909),  the  act  was  held  not 
to  apply  to  the  action  of  two  com- 
peting railroad  corporations  in  caus- 
ing to  be  incorporated  another,  each 
acquiring  half  its  stock. 

s»Thu8,  in  U.  S.  v.  Trans-Mis- 
souri Freight  Assoc.,  166  U.  S.  290; 
17  Supm.  640;  41  L.  Ed.  1007 
(1897) ;  U.  S.  T.  Joint  Traffic  As- 
soc, 171  U.  S.  505;  19  Supm.  25; 
43  L.  Ed.  259  (1898),  the  act  was 
held  applicable  to  agreements 
among  competing  railroad  corpora- 
tions to  establish  and  maintain 
rates.  So  in  Northern  Securities 
Co.  ▼.  U.  S.,  193  U.  S.  197;  24 
Supm.  436;  48  L.  Ed.  679  (1904), 
to  an  organization  by  stoddiolders 
of  two  competing  railroad  corpo- 
rations (the  Great  Northern  and 
Northern  Pacific,  having  substan- 
tially parallel  lines  from  the  Qreat 
Lakes  and  the  Misissippi  River  to 
the  Pacific  Ocean  at  Puget  Sound) 
of   a   "holding^   corporation   which 


should  hold  the  shares  of  stock  of 
the  constituent  corporations,  such 
shareholders  in  lieu  of  their  shares 
to  receive  shares  in  the  holding  cor- 
poration. Such  holding  corporation 
>ecame  the  holder  of  more  than  nine- 
tenths  of  the  stodL  of  one,  and  more 
than  three-fourths  of  that  of  the 
other  of  these  corporations.  There 
was  held  to  be  no  constitutional 
objection  to  such  application  of  the 
act.  See  elaborate  dissenting  opin- 
ion of  White,  J.  For  subsequent 
proceedings,  see  Continental  Securi- 
ties Co.  ▼.  Northern  Securities  Co., 
66  N.  J.  Eq.  274;  57  Atl.  876 
(1904);  Harriman  v.  Northern  Se- 
curities Co.,  197  U.  S.  244;  25 
Supm.  493;  49  L.  Ed.  739  (1905). 
A  contrary  conclusion  under  the  like 
prohibition  of  the  Minnesota  act 
seems  to  have  been  reached  in  State 
▼.  Northern  Securities  Co.,  123  Fed. 
692  (C.  C.  Minn.,  1903).  To  sim- 
ilar effect  with  U.  S.  ▼.  Trans-Mis- 
souri Freight  Assoc,  and  U.  S.  v. 
Joint  Traffic  Assoc,  is  Delaware,  L. 
&  W.  R.  Co.  V.  Frank,  110  Fed. 
689  (C.  C.  N.  Y.,  1901). 
See  as  to  decision  in  U.  S.  t. 
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§  198.  Contraoty  etc,  amoi^:  tkoie  not  engaged  in  tnuuporta- 
tion,  e.  g.,  tkoie  engaged  in  production  or  sale. — As  just  stated 
a  restriction  upon  competition  may  be  the  result  of  a  con- 
tracty  combination,  or  conspiracy,  not  among  those  engaged 
in  transportation,  but  among  those  not  so  engaged,  thus  those 
engaged  in  the  production  or  sale  of  an  article  that  is  trans- 
ported. It  is  true,  as  already  seen,  that  the  act  has  no  appli- 
cation to  such  production  or  sale,  considered  by  themselves.^^ 
But  it  may  well  be  that,  for  instance,  those  engaged  in  such 
production  or  sale  enter  into  a  contract,  combination,  or  con- 
spiracy, in  restriction  upon  competition  in  transportation  of 
the  article  produced  or  sold.*^ 


Trans-Missouri  Freight  Assoc, 
Stickney's  "State  Control  of  Trade 
and  Commerce"-;  articles  in  36  Am. 
Law  Reg.  &  Bev.  307  (1897)  by 
Q.  S.  Patterson;  3  Va.  Law  R^. 
163    (1897-8)   hj  W.  L.  RoyaU. 

In  White  Star  Line  v.  Star  Line 
of  Steamers,  141  Mich.  604;  105 
N.  W.  135;  113  Am.  St.  Rep.  551 
(1906),  the  act  was  applied  to  a 
combination  to  create  a  monopoly 
in  traffic  by  steamer. 

In  Ceballos  y.  Munson  S.  S.  Line, 
93  App.  D.  593;  87  N.  Y.  Suppl. 
811  (1904),  it  was  held  not  to  ap- 
ply to  an  agreement  between  car- 
riers for  payment  of  percentages  on 
freight.  The  court  said:  "There 
was  no  provision  as  to  maintaining 
rates  or  as  to  preventing  compe- 
tition. Prices  were  not  fixed,  deal- 
ings were  not  confined  to  a  combina- 
tion of  persons,  nothing  tended  to- 
wards a  monopoly." 

As  to  agreement  by  carriers  to 
give  exclusive  privilege  of  transpor- 
tation, see  Delaware,  L.  &  W.  R. 
Co.  V.  Kutter,  147  Fed.  51,  62;  77 
C.  C.  A.  315,  326  (2d  C,  1906). 

«oSee  §  189. 

«i  See  Wheeler-Stenzel  Ck>.  ▼.  Na- 
tional Window  Glass  Jobbers'  As- 


soc., infra;  T7.  S.  v.  American  To- 
bacco Ck).,  Infra.  As  elsewhere 
stated  (see  §  191)  probably  some 
of  the  instances  here  considered  are 
in  reality  cases  of  mere  "restraints 
of  trade  or  oommeroe^'  that  are  out- 
side of  the  narrower  class  of  "re- 
strictions upon  competition." 

That  there  is  no  constitutional 
objection  to  the  application  of  the 
act  to  such  contracts,  see  §  179. 
In  U.  S.  V.  Trans-Missouri  Freight 
Assoc.,  166  U.  S.  290,  342;  17 
Supm.  540,  559;  41  L.  Ed.  1007 
(1897),  it  was  held  to  apply  to  a 
continuance  after  its  passage  of  an 
agreement  entered  into  before.  In 
Addyston  Pipe  &.  Steel  Co.  v.  U.  S., 
175  U.  S.  211;  20  Supm.  96;  44 
L.  Ed.  136  (1899) ;  affirming  U.  S. 
V.  Addyston  Pipe  &  Steel  Ck>.,  85 
Fed.  271;  29  C.  C.  A.  141;  46  L. 
R.  A.  122  (6th  C,  1898),  it  was 
held  to  apply  to  a  combination  that 
eliminated  competition  among  bid- 
ders for  contracts  involving  the  sale 
of  an  article  for  delivery  within  an- 
other State  and  increased  prices  be- 
yond a  reasonable  sum.  The  trans- 
action was  held  no  less  one  of  inter- 
state commerce,  because  of  the  seller 
agreeing  to  manufacture  the  artide 
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§  199.  The  lame;  neoenity  that  oontraet,  etc,  dixeetly  af- 
fect trade  or  oommerce. — ^For  the  sake  of  oonvenience  the  pro- 
hibition against  a  '^contract/'  '^combination/'  or  '^conspiracy" 


in  order  to  fulfil  his  contract  of  sale 
(175  U.  S.  246;  20  Supm.  100). 
Here  U.  S.  t.  E.  G.  Knight  Co.|  166 
U.  S.  1;  16  Supm.  240;  30  L.  Ed. 
326  was  dieUnguished  (176  U.  S. 
240;  20  Supm.  107),  as  involving 
''no  combination  or  agreement  in 
terms  regarding  the  future  disposi- 
tion of  the  manufactured  article." 
See  observations  in  court  below 
(86  Fed.  205;  20  C.  C.  A.  166;  46 
L.  R.  A.  138).  An  action  under 
§  7  against  members  of  the  com- 
bination here  held  illegal  was  held 
maintainable  in  City  of  Atlanta  y. 
Chattanooga  Foundry,  etc.,  Ck>.,  127 
Fed.  23;  61  C.  C.  A.  387;  64  L.  R. 
A.  721  (6th  C,  1003).  See  pre- 
vious decision  in  101  Fed.  000  (C. 
C.  Tenn.,  1000). 

So  in  Montague  v.  Lowry,  103 
U.  S.  38;  24  Supm.  307;  48  L.  Ed. 
608  (1004) ;  affirming  116  Fed.  27; 
52  C.  C.  A.  621;  63  L.  R.  A.  68 
(0th  C,  1002),  which  affirmed 
Lowry  v.  Tile,  Mantel  ft  Grate  As- 
soc., 106  Fed.  38  (C.  C.  Cal.,  1000) ; 
see  previous  decision  in  08  Fed. 
817  (1800),  it  was  held  to  apply 
to  the  rules  of  an  association  com- 
posed not  only  of  local  dealers,  but 
of  manufacturers  in  difTerent  States, 
such  dealers  being  forbidden  to  pur- 
chase from  a  manufacturer  not  a 
member  of  the  association,  or  to  sell 
to  one  not  a  member  for  less  than 
certain  prices,  the  manufacturer  be- 
ing likewise  forbidden  to  sell  to  one 
not  a  member.  Here  was  overruled 
the  objection  that  the  sale  of  unset 
tiles  was  so  small  in  San  Francisco 
as  to  be  a  negligible  quantity,  not 
amounting  to  1  per  cent,  of  the 
business  of  the  dealers  in  tiles  in 


that  city.  The  court  said:  ^The 
amount  of  trade  in  the  commodity 
is  not  very  material,  but  even 
though  such  dealing  heretofore  has 
been  small,  it  would  probably  large- 
ly increase  when  those  who  former- 
ly purchased  tiles  from  the  manu- 
facturers are  shut  out  by  reason 
of  the  association  and  their  non- 
membership  therein,  from  purchas- 
ing their  tiles  from  those  manu- 
facturers and  are  compelled  to  pur- 
chase them  from  the  San  Francisco 
dealers.  Either  the  extent  of  the 
trade  in  imset  tiles  would  increase 
between  the  members  of  the  asso- 
ciation and  outsiders,  or  else  the 
latter  would  have  to  go  out  of  busi- 
ness, because  unable  to  longer  com- 
pete with  their  rivals  who  were 
members."  So  in  U.  S.  v.  Coal  Deal- 
ers' Assoc.,  86  Fed.  262  (C.  C.  Cal., 
1808),  the  act  was  held  to  apply 
to  an  agreement  between  a  combi- 
nation of  dealers  importing  coal 
from  other  States  and  foreign  coun- 
tries, and  an  association  of  retail 
dealers,  whereby  the  business  of 
dealing  was  regulated  and  the  re- 
tail price  fixed.  Here  was  applied 
U.  S.  V.  Jellico  Mountain  Coal,  etc., 
Co.,  46  Fed.  432;  12  L.  R.  A.  763 
(C.  C.  Tenn.,  1801)  as  ''a  case  en- 
tirely in  point."  So  the  act  was 
held  to  apply  in  U.  S.  v.  Chesapeake 
ft  O.  Fuel  Co.,  106  Fed.  03  (C.  C. 
Ohio  1000) ;  affirmed  as  Chesapeake 
ft  O.  Fuel  Co.  V.  U.  S.,  115  Fed. 
610;  63  C.  C.  A.  266  (6th  C, 
1002),  to  an  agreement  among  pro- 
ducers of  coal  and  coke  for  delivery 
to  a  common  agent  for  shipment  to 
markets  in  other  States,  the  sale  of 
such  coal  and  coke  to  be  exclusively 
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may  be  treated  as  if  against  contracts  merely.  It  is  impracti- 
cable to  lay  down  other  than  a  very  general  rule  as  to  when  a 
contract  among  those  engaged  in  production  or  sale  is  in  re- 


by  such  agent,  it  (the  agent)  be- 
ing prohibited  from  handling  com- 
peting ooal  and  ooke,  and  competi- 
tion among  the  producers  that  were 
parties  to  the  agreement  being  pro- 
hibited; in  Gibbs  y.  McNeeley,  118 
Fed.  120;  65  C.  C.  A.  70;  60  L.  R. 
A.  152  (9th  C,  1902);  reversing 
107  Fed.  210  (C.  C.  Wash.,  1901); 
previous  decision  in  102  Fed.  594 
(C.  C.  Wash.,  1900),  to  an  agree- 
ment among  manufacturers  all  res- 
idents of  the  State  to  "arbitrarily 
increase  the  price  and  diminish  the 
total  output,"  the  product  in  ques- 
tion, though  ''made  only  in  that 
State,"  being  "principally  bought 
and  used  in  other  States,"  the  agree- 
ment containing,  however,  "no  ex- 
press provision  for  the  transaction 
of  business  across  State  lines,"  and 
not  by  its  terms  referring  to  the 
sale  or  delivery  of  the  product  else- 
where than  in  the  State;  in  Bobbs- 
Merrill  Co.  v.  Straus,  139  Fed.  155, 
176,  177,  189  (0.  C.  N.  Y.,  1905) ; 
Mines  v.  Scribner,  147  Fed.  927  (C. 
C.  N.  Y.,  1906),  to  an  agreement 
among  book  publishers  not  to  seU  to 
those  "who  cut  prices" ;  in  Jayne  v. 
Loder,  149  Fed.  21 ;  78  C.  G.  A.  653; 
7  L.  R.  A.  N.  S.  984  (3d  C,  1906) ; 
reversing  Loder  v.  Jayne,  142  Fed. 
1010  (C.  C.  Pa.,  1906),  to  like 
agreement  among  those  variously  en- 
gaged as  wholesale  or  retail  drug- 
gists or  manufacturers  of  patent 
medicines  and  pharmaceutical  sup- 
plies; in  Continental  Wall  Paper  Co. 
V.  Lewis  Voight  ft  Sons  Co.,  148 
Fed.  939;  78  C.  C.  A.  567  (6th  C, 
1906),  to  an  agreement  among  man- 
ufacturers co-operating  through  a 
corporation  organized  by  them  for 


the  single  purpose  of  selling  their 
product;  in  U.  S.  v.  MacAndrews, 
etc,  Co.,  149  Fed.  823  (C.  C.  N. 
Y.,  1906)  to  a  combination  among 
producers  of  licorice  paate^  it  being 
held  suflScient  to  instance  the  allot- 
ment of  certain  customers  to  certain 
producers  by  a  secret  agreement 
that  only  the  assigned  producer 
would  or  could  supply  the  needs  of 
the  customer.  It  was  said  that  the 
producers  "have  seen  to  it  that  their 
product  was  followed  from  factory 
to  consumer,  until  with  their  sys- 
tem working  perfectly,  they  not  only 
controlled  the  source  of  supply  and 
regulated  production,  but  regu- 
lated the  consumption  of  every 
person  in  the  land  who  required 
what  they  made";  in  McConnell  v. 
Camors-McConnell  Co.,  152  Fed. 
321;  81  C.  C.  A.  429  (5th  C.>  1907), 
where  Continental  Wall  Paper  Ck>.  v. 
Lewis  Voight  ft  Sons  Co.  was  follow- 
ed; see  subsequent  decision  in  Ca- 
mors-McConnell Co.  V.  McConnell, 
163  Fed.  638  (C.  C.  Ala.,  1908) ;  in 
Wheeler-Stenzel  Ck>.  v.  National 
Window  Glass  Jobbers'  Assoc.,  152 
Fed.  864;  81  C.  C.  A.  658;  10  L. 
R.  A.  N.  S.  972  (3d  C,  1907),  to 
an  agreement  among  wholesalers 
and  jobbers  for  arbitrarily  fixing 
price  and  determining  the  quantity 
to  be  purchased  by  such  wholesal- 
ers; in  Bigelow  v.  Calumet  ft  Hecla 
Mining  Co.,  155  Fed.  869  (C.  C. 
Mich.,  1907),  to  an  attempt  of  a 
corporation  to  secure  control  of  an- 
other by  purchase  of  its  stock  as 
part  of  a  general  plan  "to  secure 
control  of  practically  the  entire  out- 
put of  lake  copper";  in  U.  S.  Tobac- 
co Co.  V.  American  Tobacco  Co.,  163 
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Btriction  upon  competition,  that  is,  ''in  restraint  of  trade  or  com- 
merce." Contracts  among  those  thus  engaged  are  exceedingly 
various,  not  only  as  to  their  provisions)  but  as  to  the  manner 


Fed.  701  (C.  C.  N.  Y.,  1908),  to 
a  oontraet  among  manufacturers  to 
increase  prices  and  '^relating  to 
sales  of  the  product  in  different 
States  and  neoeBsarily  to  the  de- 
Uvery  thereof'*;  in  U.  S.  ▼.  Ameri- 
can Tobacco  Go.,  164  Fed.  700  (C. 
C.  N.  Y.,  1908),  to  a  combination 
among  manufacturers  of  and  deal- 
ers in  tobacco  products,  it  also  in- 
cluding producers  of  materials  and 
supplies.  The  conditions  involved 
were  as  thus  stated  (p.  712) ; 
''Leaf  tobacco  is  purchased  by  the 
defendants'  agents  in  tobacco  mar- 
kets, or  directly  from  the  grower 
in  many  different  States,  and  is 
shipped  by  means  of  common  car- 
riers to  factories  or  warehouses  in 
other  States.  Licorice  root  for  mak- 
ing licorice  paste,  necessary  in  pro- 
ducing certain  kinds  of  tobacco,  is 
purchased  by  a  subsidiary  corpora- 
tion in  foreign  countries  and  is 
shipped  to  factories  in  this  coun- 
try. The  paste,  when  manufactur- 
ed, is  sold  to  other  of  the  defend- 
ants and  is  shipped  to  factories  in 
different  States.  A  subsidiary  cor- 
poration manufactures  tin  foil  and 
sells  and  ships  it  to  the  different 
factories.  Another  does  the  same 
thing  with  boxes,  and  another  with 
cotton  bags.  Still  another  acts 
strictly  as  a  purchasing  corpora- 
tion, and  buys  supplies  in  many 
markets,  and  sells  and  delivers  them 
to  the  factories,  warehouses  and 
offices  throughout  the  country.  The 
record  shows  constant  intercommu- 
nication bevween  the  members  of 
the  combination  in  different  States 
and  constant  shipments  across  State 
lines  from  one  member  to  another  as 


vendor  and  vendee.  The  tobacco 
products  manufactured  by  the  de- 
fendants are  largely  sold  by  travel- 
ing salesmen,  who  soUcit  orders 
which,  in  most  instances,  are  filled 
by  shipping  the  goods  ordered,  1^ 
means  of  common  carriers,  from 
factories  or  warehouses  located  in 
States  other  than  those  in  which 
the  orders  are  taken.  A  limited 
number  of  jobbers  in  different  States 
are  also  controUeu,  as  well  as  an 
important  retailer  operating  in  dif- 
ferent States.  The  business  of  the 
defendants  covers  the  whole  of  the 
United  States  and  the  disposition  of 
their  products  is  effected  under  the 
supervision  of  an  office  of  central 
authority  by  constant  interstate 
shipments  of  the  different  commodi- 
ties from  factory,  warehouse,  or 
branch,  to  jobber,  retailer  or  con- 
sumer.'' It  was  said  (p.  705)  to 
make  no  difference  that  there  were 
individual  members  not  engaged  in 
interstate  commerce.  See,  however 
(p.  709),  as  to  a  corporation  (the 
United  Cigar  Stores  Co.)  extensive- 
ly engaged  in  retailing  cigars  and 
tobacco,  "the  fact  that  a  corpora- 
tion, assuming  it  to  have  combined 
with  others  to  restrain  trade,  in- 
vests its  money  in  the  business  of 
another  corporation  (the  United  Ci- 
gar Stores  Co.),  engaged  in  selling 
its  goods  and  those  of  others  fairly 
to  the  public,"  being  held  insufficient 
to  show  a  violation  of  the  act  by 
the  latter. 

See  Park  v.  National  Wholesale 
I>ruggi8ts'  Assoc.,  176  N.  Y.  1;  67 
N.  E.  136;  62  L.  R.  A.  632;  96  Am. 
St  Rep.  678  (1903),  questioned  and 
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in  which  they  affect  '^trade  or  commerce."  **  It  is,  however, 
eetablished  that  the  contract,  to  be  within  the  prohibition  of  the 
statute,  must  be  such  that  its  '^direct  and  immediate  effect  is  a 
restraint  upon"  such  trade  or  commerce,^*  that  is  to  say,  op- 
erates as  a  restriction  upon  competition.  It  is  said  that  the 
act  ^'must  have  a  reasonable  construction,  or  else  there  would 
scarcely  be  an  agreement  or  contract  among  business  men  that 
could  not  be  said  to  have  indirectly  or  remotely  some  bearing 
upon  interstate  commerce,  and  possibly  to  restrain  it."^^  It 
is  unnecessary,  however,  that  the  chief  effect  of  the  contract 
be  such  restraint,^^  or  that  it  by  its  terms  refers  to  such  trade 


or  commerce.** 

distinguished   in   Jayne   v.   Loder, 
supra. 

In  Bement  ▼.  National  Harrow 
Co.,  1S6  U.  S.  70,  92;  22  Supm. 
747,  766;  46  L.  £d.  1068  (1902),  it 
was  held  that  hy  the  act  should 
be  determined  the  validity  of  an 
agreement  (for  manufacture  and 
sale  under  a  patent)  providing  for 
manufacture  in  one  State,  but  for 
the  sale  at  prices  stated  of  the  man- 
ufactured articles  throughout  the 
United  States.  See  also  U.  S.  Con- 
solidated Seeded  Raisin  Co.  v.  Grif- 
fin &  Skelley  Co.,  126  Fed.  364;  61 
C.  C.  A.  334   (9th  C,  1903). 

«3See  decisions  cited  in  §  198. 

48  U.  S;  V.  Joint  Traffic  Assoc., 
171  U.  S.  606,  668;  19  Supm.  26, 
31;  43  L.  Ed.  269  (1898) ;  Hopkins 
V.  U.  a,  171  U.  S.  678,  692;  19 
Supm.  40,  46;  43  L.  Ed.  290 
(1898) ;  Anderson  v.  U.  S.,  171  U. 
S.  604,  616;  19  Supm.  60,  64;  43 
L.  Ed.  300  (1898);  Union  Sewer- 
Pipe  Co.  V.  Connelly,  99  Fed.  364 
(C.  C.  111.,  1900);  Camors-McCon- 
nell  Co.  V.  McConnell,  140  Fed.  412 
(C.  C.  Ala.,  1906).  Thus,  in  Field 
V.  Barber  Asphalt  Paving  Co.,  194 


U.  S.  618«  623;  24  Supm.  784,  786; 
48  L.  Ed.  1142  (1904),  the  act 
was  held  inapplicable  to  a  specifi- 
cation in  a  municipal  contract  of 
material  produced  only  in  a  foreign 
country.  See  Cincinnati,  Ports- 
mouth, etc.^  Padcet  Co.  v.  Bay,  200 
U.  S.  179;  26  Supm.  208;  60  L. 
Ed.  428  (1906);  Heimbnecher  v. 
Goff,   119   m.  App.   373    (1905). 

That  under  §  2,  the  necessary  ef- 
fect of  an  attempt  to  monopolize 
must  be  to  ''directly  and  substan- 
tially restrict  competition  in  com- 
merce," see  Whitwell  v.  Continental 
Tobacco  Co.,  125  Fed.  464,  462;  60 
C.  C.  A.  290,  298;  64  L.  R.  A. 
689,  699  (8th  C,  1903). 

M  Hopkins  v.  U.  S.,  supra  (171 
U.  S.  600;  19  Supm.  48).  See  also 
U.  S.  V.  Joint  Traffic  Assoc,  supra; 
Whitwell  V.  CVmtinental  Tobacco 
Co.,  supra. 

«B  Ellis  V.  Inman,  infra.  Here  it 
was  also  held  that  an  allegation 
that  the  purpose  of  the  combination 
was  to  restrain  interstate  commerce 
could  be  taken  into  consideration  in 
determining  whether  it  came  with- 
in the  prohibition. 


46Gibbs  V.  McNeeley,  118  Fed.  120;  56  C.  C.  A.  70;  60  L.  R.  A.  152 
(9th  C,  1902). 
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§  200.  Penal  liaUlity.— A  violation  of  the  proYisions  of 
the  act  is  deemed  a  misdemeanor,  punishable  hj  a  fine  not  ex- 
ceeding $5,000,  or  by  imprisonment  not  exceeding  a  year,  or 
both,  in  the  discretion  of  the  court^^ 


With  regard  to  the  effect  of  mere 
refusal  to  deal,  it  eeems  dilBcult  to 
reooncile  Whitwell  ▼.  Ck>ntinental 
Tobacco  Ck).,  125  Fed.  464;  60  C. 
G.  A.  290;  64  L.  R.  A.  089  (8th 
C,  1903),  with  EUie  T.  Inman,  131 
Fed.  182;  65  C.  C.  A.  488  (9th  C, 
1904);  rerening  124  Fed.  956  (C. 
G.  Oreg.»  1903).  In  Ellis  ▼.  In- 
man,  it  waa  denied,  but  in  Whit- 
well y.  Gontinental  Tobacco  <>>.,  as- 
serted that,  in  determining  whether 
the  act  applies,  it  is  relevant  to  in- 
quire whether  'the  main  purpose 
and  chief  effeef  is  "to  foster  the 
trade  and  to  increase  the  business  of 
those  engaged  in  the  transaction." 
In  Whitwell  v.  Gontinental  Tobacco 
Go.,  the  act  was  held  not  to  apply 
to  the  refusal  of  a  manufacturer 
to  sell  at  prices  that  would  enable 
the  plaintiff  to  sell  at  a  profit,  un- 
less he  refrained  from  buying,  sell- 
ing or  handling  the  products  of  com- 
petitors of  such  manufacturer.  So 
held,  though  concededly  "the  prac- 
tice of  the  defendants  was  not  only 
an  attempt,  but  a  successful  at- 
tempt, to  monopolize  a  part  of  com- 
merce." See  Gommonwealth  T. 
Strauss,  191  Mass.  546;  78  N.  E. 
136;  11  L.  U.  A.  N.  S.  968  (1906), 
as  to  application  of  act  to  prohibi- 
tion of  Mass.  R.  L.  (1902),  c.  66, 
§  1,  against  snaking  it  a  condition 
of  a  sale,  that  the  purchaser  shall 
not  sell  or  deal  in  goods  of  any 
other  person.  So  in  Phillips  v.  lola 
Portland  Gement  Go.,  126  Fed.  593; 
61  G.  G.  A.  19  (8th  G.,  1903),  the 


act  was  held  not  to  apply  to  the 
agreement  of  the  purchaser  of  a 
large  quantity  of  cement  "not  to 
sell  said  cement^  ship  same,  or 
allow  same  to  be  shipped"  outside 
of  a  State. 

On  the  other  hand,  in  Ellis  ▼• 
Inman,  131  Fed.  182;  65  G.  0.  A. 
488  (9th  G.,  1904);  reversing  124 
Fed.  956  (G.  G.  Oreg.,  1903),  the 
act  was  held  to  apply  to  a  com- 
bination to  refuse  to  sell  to  those 
purchasing  from  outside  the  State, 
it  being  held  no  answer  that  deal- 
'  ers  outside  the  State  were  unable 
to  furnish  the  necessary  supply,  or 
that  a  combination  to  reduce  prices 
would  have  had  the  same  effect  on 
interstate  trade  as  did  the  combi- 
nation in  question.  This  seems  to 
be  one  of  the  instances  already  al- 
luded to,  of  "mere  restraints  of 
trade  or  commerce"  that  are  outside 
of  the  narrower  class  of  "restric- 
tions upon  competition."  So  far  as 
appears,  the  members  of  the  combi- 
nation were  not  engaged  in  trade  or 
commerce  within  the  scope  of  the 
act,  and  the  restriction  upon  com- 
petition, if  any,  was  solely  as  to 
manufacture  or  sale  within'  the 
State. 

As  to  agreements  by  which  pur- 
chasers were  to  receive  rebates  pro- 
.vided  they  purchased  exclusively 
from  the  seller,  see  Re  Goming,  51 
Fed.  205,  211  (D.  G.  Ohio,  1892) ; 
Re  Terrell,  Id.  213  (G.  G.  N.  Y., 
1892) ;  Re  Greene,  52  Id.  104,  117 
(G.  G.Ohio,  1892). 


«^See  §S  1»  2,  3  of  act    See  Re      Ohio,    1892);    U.    &.   v.   Addyston 
Qreene,  52  Fed.   104,  111    (G.  G.     Pipe  ft  Steel  Go.,  86  Fed.  271,  279; 
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§  201.  Injunction. — ^The  several  circuit  courts  of  the  United 
States  have  jurisdiction  to  ''prevent  and  restrain  violations" 
of  the  act,  such  proceedings  to  be  instituted  by  ''the  several 
district  attorneys  of  the  United  States  in  their  respective  dia- 


29  G.  C.  A.  141,  14S;  46  L.  R.  A. 
122,  129  (6th  C,  1898).  That  as  a 
penal  statute  the  act  is  to  be  strict- 
ly construed,  see  §  182.  See  as  to 
requisites  of  indictment  under  the 
act,  U.  8.  V.  Greenhut,  50  Fed«  469 
(D.  C.  Mass.,  1892) ;  Re  Qreene,  su- 
pra; U.  S.  V.  Patterson,  56  Fed. 
605,  641;  59  Id.  280  (G.  G.  Mass., 
1893);  U.  S.  v.  Viigina-Garollna 
Ghemical  Go.,  163  Fed.  66  (G.  G. 
Tenn.,  1908).  It  is  not  sufficient 
for  an  indictment  to  merely  follow 
the  words  of  the  act.  U.  S.  v. 
Nelson,  52  Fed.  646  (G.  G.  Minn., 
1892) ;  U.  8.  ▼.  Patterson,  55  Fed. 
605,  638  (G.  G.  Mass.,  1893);  Re 
Greene,  supra.  8ee  Tribolet  v.  U. 
8.,  95  Pac.  85;  16  L.  R.  A.  N.  S. 
223    (Supm.  Gt.  Ariz.,  1908). 

In  Tribolet  v.  U.  S.,  supra,  was 
overruled  the  objection  that  an  in- 
dictment under  the  act  was  bad  for 
duplicity  "for  that  three  separate 
and  distinct  offenses  are  alleged  in 
the  single  count  of  the  indictment, 
namely  (1),  the  making  of  a  con- 
tract in  restraint  of  trade  and  com- 
merce; (2)  a  combination  in  form 
of  trust  in  restraint  of  trade  and 
commerce;  (3)  a  conspiracy  in  re- 
straint of  trade  and  commerce  and 
that  the  statute  denounces  each  of 
them  as  a  separate  and  distinct  of- 
fense." See  also,  as  to  objection  of 
duplicity  in  indictment,  U.  S.  v. 
MacAndrews,  etc.,  Go.,  149  Fed.  823 
(G.  G.  N.  Y.,  1906). 

In  U.  8.  y.  MacAndrews,  etc., 
Go.»  supra,  the  offenses  of  a  combi- 
nation and  of  a  monopoly  charged 
in  the  same  indictment  were  held 


not  distinct,  so  that  separate  pun- 
ishment therefor  was  allowable. 

As  to  necessity  that  indictment 
allege  means  by  which  combination 
or  conspiracy  was  to  be  accom- 
plished, see  Tribolet  v.  U.  8.,  supra. 

As  to  sufficiency  of  description  of 
combination,  see  U.  8.  ▼.  MacAn- 
drews, etc..  Go.,  supra,  there  being 
here  overruled  the  objection  that  the 
indictment  described  "only  the  re- 
sults and  effects  of  the  combination 
but  not  the  combination  itself."  See 
also  as  to  sufficiency  of  allegation 
of  time  of  combination  or  monop- 
oly; also  of  description  ol  con- 
spiracy; also  as  to  liability  of  cor- 
poration to  indictment  for  con- 
spiracy, and  as  to  objection  of  join- 
der of  corporate  and  individual  de- 
fendants. Acts  of  a  corporation  were 
held  to  impose  no  criminal  liability 
upon  stockholders  or  others  inter- 
ested in  the  corporation.  Re  Greene, 
52  Fed.  104,  112  (G.  G.  Ohio,  1892). 
As  to  issuance  and  service  of 
process  for  non-resident  corporation, 
see  U.  8.  v.  Virginia-Garolina  Ghem- 
ical Go.,  163  Fed.  66  (G.  G.  Tenn., 
1908).  As  to  competency  of  grand 
jury  to  institute  and  pursue  in- 
vestigation directed  to  discovery  of 
violation  of  act,  see  Re  Hale,  139 
Fed.  496  (G.  G.  N.  Y.,  1905).  See 
also,  as  to  proceedings  before  grand 
jury,  U.  8.  v.  Virginia-Garolina 
Ghemical  Go.,  163  Fed.  66  (G.  G. 
Tenn.»  1908) ;  article  in  6  Golum- 
bia  Law  Rev.  375  (1906),  by  H. 
W.  Taft. 

By  Act  of  Feb.  25,  1903  (32  Stat. 
L.  904),  ''no  person  shall  be  prose- 
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tricts  under  the  direction  of  the  attorney-general."  *®  Such  a 
proceeding  may  be  by  petition.**  A  "temporary  restraining 
order  or  prohibition"  may  be  made.*^  But  the  right  to  an  in- 
junction under  this  provision  is  limited  to  the  government;  it 


cuted  or  be  subjected  to  any  pen- 
alty for  forfeiture  for  or  on  account 
of  any  transaction,  matter  or  thing 
concerning  which  he  may  testify  or 
produce  evidence,  documentary  or 
otherwise,  in  any  proceeding,  suit  or 
prosecution"  under  the  act,  with, 
however,  an  exception  as  to  perjury. 
As  to  application  to  testimony  given 
before  grand  jury,  see  Re  Hale;  ar- 
ticle in  6  Columbia  Law  Rev.  375 
(1906)  by  H.  W.  Taft,  supra.  See 
also  act  of  June  30,  1906  (34  Stat. 
L.  798). 

«*§  4.  Injunctions  under  this 
provision  were  allowed  in  U.  S.  v. 
Elliott,  62  Fed.  801  (C.  0.  Mo., 
1894);  U.  S.  V.  Trans-Missouri 
Freight  Assoc.,  166  U.  S.  290;  17 
Supm.  540;  41  L.  Ed.  1007  (1897) ; 
U.  S.  V.  CkMil  Dealers'  Assoc.,  85 
Fed.  252,  259  (C.  0.  Gal.,  1898) ; 
Swift  V.  U.  S.,  196  U.  S.  375;  25 
Supm.  276;  49  L.  Ed.  518  (1905; 
see  for  form  of  injunction).  Thus, 
in  U.  S.  V.  Chesapeake  &  0.  Fuel 
Co,,  105  Fed.  93  (C.  C.  Ohio,  1900) ; 
affirmed  as  Chesapeake  &  O.  Fuel 
Co.  V.  U.  S.,  115  Fed.  610;  53  C.  C. 
A.  256  (6th  C,  1902),  an  injunc- 
tion was  allowed  against  selling  or 
shipping  into  any  other  State  under 
the  agreement  held  illegal  (see  § 
190),  the  agreement  was  declared 
illegal  and  void,  in  so  far  as  affect- 
ing interstate  trade  and  commerce, 
and  the  combination  thereunder  dis- 
solved. For  forms  of  injunctions 
under  the  act,  see  also  36  Am.  Law 
Rev.  597,  907   (1902). 

In  U.  S.  V.  American  Tobacco 
Co.,    164   Fed.  700    (C.   C.  N.   Y.. 


1908),  issuance  of  the  injunction 
was  suspended  until  after  the  de- 
cision on  appeal,  and  application 
for  a  receiver  was  denied.  In  U. 
S.  V.  Debs,  64  Fed.  724  (C.  C. 
111.,  1894),  the  defendant  was  held 
guilty  of  contempt  for  violating  such 
an  injunction.  That  relief  may  be 
obtained  against  a  combination  al- 
ready organized,  as  well  as  against 
one  in  process  of  formation,*  see 
Northern  Securities  Co.  v.  U.  S.,  193 
U.  S.  197,  357;  24  Supm.  436,  465; 
48  L.  Ed.  679  (1904).  As  to  bring- 
ing in  additional  parties,  see  §  5 
of  act;  which  was  sustained  and 
applied  to  non-residents  in  U.  S.  v. 
Standard  Oil  Co.,  152  Fed.  290  (C. 
C.  Mo.,  1907).  As  to  application 
of  rule  allowing  some  of  numerous 
parties  to  be  brought  in  as  repre- 
senting the  whole,  see  U.  S.  v.  Coal 
Dealers'  Assoc.,  supra.  As  to  ex- 
emption of  witness  from  penalty 
or  forfeiture,  see  §  200.  By  act  of 
Feb.  11,  1903,  c.  544  (32  Stat.  L. 
823),  provision  is  made  for  giving 
precedence  to  a  suit  in  equity  under 
the  act;  see  also  as  to  appeal  to 
Supreme  Court. 

As  to  jurisdiction  of  Supreme 
Court  of  District  of  Columbia  to 
allow  injimction,  see  Buck's  Stove 
&  Range  Co.  v.  American  Federa- 
tion of  Labor,  36  Wash.  Law  Rep. 
822,  842   (Supm.  Ct.,  D.  C,  1908). 

*•§  4. 

BO  §  4.  In  U.  S.  T.  Coal  Dealers' 
Assoc.,  supra,  it  was  intimated  that 
a  temporary  restraining  order  may 
be  issued  without  notice,  ''under  the 
circumstances  sanctioned  by  the  es- 
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cannot  be  exercised  by  a  private  citizen,  his  remedy  being  lim- 
ited to  an  action  for  damages.^  ^ 

§  202.    Forfeiture,  etc.,  of  property. — ^Provision  is  made  for 
the  forfeiture,  seizure  and  condemnation  of  '^property  owned 


tablished    usages    of    equity    prac- 
tice," with  a  query  whether,  for  the 
purpose  of  obtaining  such  an  order, 
it  is  necessary  to  show  that  irrep- 
arable injury  wiU  result  from  de- 
lay, the  case  involving  a  question 
of  monopoly  and  restraint  of  trade. 
BiThat  is,   under   §   7.    Blindell 
T.  Hagan,  64  Fed.  40    (G.  C.  La., 
1893);  affirmed  as  Hagan  v.  Blin- 
dell, 56  Fed.  696 ;  6  C.  C.  A.  86  ( 5th 
C,   1893) ;    Pidcock  v.  Harrington, 
64  Fed.  821    (C.  C.  N.  Y.,   1894)  ; 
Greer  v.   StoUer,  77   Id.   1    (CO. 
Mo.,  1896) ;  Gulf,  Colorado.  &  Santa 
Fe  Ry.  Co.  v.  Miami  Steamship  Co., 
86  Fed.  407,  420;  30  C.  C.  A.  142, 
155    (5th   C,   1898);    Southern  In- 
diana Express  Co.  v.  U.  6.  Express 
Co.,  88  Fed.  659,  663    (C.  C.  Ind., 
1898);    affirmed   in  92   Fed.    1022; 
36   C.   C.   A.   172    (7th  C,   1899); 
Block  V.   Standard  Distilling,  etc., 
Co.,  95  Fed.  978  (C.  C.  Ohio,  1899) ; 
Metcalf  V.  American  School  Furni- 
ture Co.,  122  Fed.  115,  126   (C.  C. 
N.   Y.,   1903);    Territory   v.    Long 
Bell    Lumber    Co.,    99    Pac.    911 
(Supm.  Ct.  Okla.,   1908);    Post  v. 
Railroad,  103  Tenn.  184,  228 ;  62  S. 
W.  301,  311;  55  L.  R.  A.  481,  492 
(1899).    In  Minnesota  v.  Northern 
Securities  Co.,  194  U.  S.  48,  71 ;  24 
Supm.    598,    604;    48    L.    Ed.    870 
(1904),    was   held   unauthorized   a 
proceeding  by  a  State  for  the  alleged 
purpose  of  protecting  certain  of  its 
proprietary  interests,  that  is,  by  re- 
lief against  the  combination  under 
consideration  in  Northern  Securities 
Co.   V.   U.   S.,   193   U.   S.    197;    24 
Supm.  436;  48  L.  Ed.  679    (1904), 


it  being  said:     "Taking  all  the  seo- 
tions  of  that  act  together,  we  think 
that  its  intention  was  to  limit  di- 
rect proceedings  in  equity  to  pre- 
vent  and   restrain   such   violations 
of  the  anti-trust  act  as  cause  in- 
jury to  the  general  public,  or  to  all 
alike,  merely  from  the  suppression 
of  competition   in   trade  and  com- 
merce among  the  several  States  and 
with  foreign  nations,  to  those  in- 
stituted in  the  name  of  the  United 
States  under  §  4  by  district  attor- 
neys of  the  United   States,  acting 
under  the  direction  of  the  attorney- 
general;  thus  securing  the  enforce- 
ment of  the  act  so  far   as  direct 
proceedings  in  equity  are  concerned, 
according  to  some  uniform  plan  op- 
erative throughout  the  entire  coun- 
try."   In    Bigelow    v.    Calumet    ft 
Hecla  Mining  Co.,  166  Fed.  869,  877 
(C.  C.  Mich.,  1907),  the  decisions 
were  discussed  at  length,  and  disap- 
proved  "so   far   as   they   deny   the 
right  of  a  private  party,  who  has 
sustained  special  injury  by  the  vio-  * 
lation  of  the  anti-trust  act,  to  relief 
by    injunction    under    the    general 
equity    jurisdiction   of   the  court." 
Accordingly  such  relief  was  allowed 
to  a  stockholder  against  an  attempt 
by   another    corporation    to    secure 
control  of  his  corporation  by  pur- 
chase of  its  stock,  as  part  of  a  gen- 
eral plan  to  create  a  monopoly. 

As  to  whether  rule  stated  in  text 
applies  to  injury  under  §  3,  see 
Leonard  v.  Abner-Drury  Brewing 
Co.,  26  App.  D.  C.  161  (1906). 
See  aUo  as  to  remedy  by  dissolution 
of  agreement  invalid  under  act. 
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under  any  contract,  or  by  any  combination,  or  pursuant  to  any 
conspiracy  (and  being  the  subject  thereof),"  that  is,  a  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations.  But  this  provision  is  applicable 
only  when  such  property  is  "in  the  course  of  transportation 
from  one  State  to  another,  or  to  a  foreign  country."  *^ 

§  203.     Action  for  damages. — ^A  right  of  action  is  given  to 
"any  person  who  shall  be  injured  in  his  business  or  property  ^^ 


Bs  §  6.  The  proceedings  for  seis- 
iire  and  condemnation  are  like 
''those  provided  hy  law  for  the  for- 
feiture, seizure  and  condemnation 
of  property  imported  into  the  Unit- 
ed States  contrary  to  law."  Held, 
that  property  could  not  be  thus  for- 
feited in  a  proceeding  under  the 
statute  for  an  injunction.  The  court 
said:  "This  involves  a  trial  tX7 
jury."  U.  S.  V.  Addyston  Pipe  k 
Steel  Co.,  86  Fed.  271,  301;  29  C. 
C.  A.  141,  171;  46  L.  R.  A.  122, 
142  (6th  C,  1898);  affirmed  in 
Addyston  Pipe  &  Steel  Co.  v.  U.  S., 
175  U.  S.  211;  20  Supm.  96;  44 
L.  Ed.  136    (1899). 

BSJn  American  Banana  Co.  t. 
United  Fruit  Co.,  166  Fed.  261  (C. 
C.  A.,  2d  C,  1908);  affirming  160 
Fed.  184  (C.  C.  N.  Y.,  1908),  while 
it  was  said  to  be  imnecessary  ''to 
aver  an  injury  to  an  eodsting  busi- 
ness," an  action  under  the  act  was 
held  not  maintainable,  there  not  ap- 
pearing "an  intention  and  prepared- 
ness to  engage  in  business."  But 
in  Pennsylvania  Sugar  Refining 
Co.  V.  American  Sugar  Refining  Co., 
infra,  it  was  held  to  apply,  not 
merely  to  driving  out  of  business, 
but  to  preventing  one  from  engag- 
ing in  it.  The  circumstances  were 
held  to  show  "something  more  than 
a  mere  mental  intention  (of  the 
injured  party)  to  engage  in  inter- 
state commerce,"  such  party  having 


undergone  large  exi>enBe  with  a 
view  to  engaging  therein.  So  in 
Thomsen  v.  Union  Castle  Mail  S.  S. 
Co.,  166  Fed.  261  (C.  C.  A.,  2d  C, 
1908);  reversing  149  Fed.  933  (C. 
C.  N.  Y.,  1907),  where  it  was  said 
to  be  "as  unlawful  to  prevent  a 
person  from  engaging  in  business 
as  it  is  to  drive  a  person  out  of 
business"  in  sustaining  the  action 
(as  to  which  see  note  61,  infra)  it 
was  held  immaterial  "whether  the 
combination  was  entered  into  before 
or  after  the  plaintiffs  commenced 
to  do  business." 

In  Wheeler-Stenzel  Co.  t.  Nation- 
al Window  Glass  Jobbers'  Assoe., 
162  Fed.  864;  81  C.  C.  A.  668;  10 
L.  R.  A.  N.  S.  972  (3d  C,  1907; 
see  §  198),  was  overruled  the  con- 
tention that  the  word  "injured"  "is 
used  in  a  technical  sense,  and  im- 
ports an  injury  as  recognized  at 
common  law,  that  is,  as  a  harm  in- 
fiicted  by  commission  of  a  wrong 
or  tort";  that  §  7,  "while  it  gives 
a  private  right  of  action,  does  so 
only  where  violation  of  the  pre- 
ceding sections  results  in  a  legal  in- 
jury at  common  law  to  the  plaintiff, 
and  that  nothing  in  this  section  can 
possibly  be  construed  into  making 
such  contracts  and  combinations 
themselves,  wrongs  or  torts  against 
the  person  who  suffers  harm  there- 
by; that  it  is  only  where  there  has 
been  such  an  injury,  some  tort  or 


378 


FEDERAL   LEGISLATION. 


by  any  other  person  or  corporation  by  reason  of  anything  for- 


breach  of  contract  resulting  from 
the  public  offense,  that  the  party  in- 
jured may  recover,"  etc.  Here  wa« 
explained  at  length  Mogul  S.  S.  06. 
y.  McGregor,  App.  Cas.  (1892)  26. 
In  Monarch  Tobacco  Works  y. 
American  Tobacco  Co.,  165  Fed.  774 
(C.  C.  Ky.,  190a),  was  sustained 
on  demurrer  the  petition  in  an  ac- 
tion under  §  7,  there  being  admitted 
by  the  demurrer  'the  existence  of 
the  illegal  combinations  and  con- 
spiracies to  restrain  and  monopo- 
lize interstate  trade  and  commerce." 
The  court  said:  ''The  conspiracy 
and  combination,  though  themselves 
unlawful,  cannot  injure  any  person 
either  in  his  business  or  property 
so  as  to  give  him  a  cause  of  action 
under  §  7,  unless  something  be  done 
to  make  the  combination  and  con- 
spiracy effective;  but  whatever  is 
done  by  those  engaged  in  the  scheme 
or  plot  with  the  motive  and  in- 
tent to  carry  out  the  unlawful 
purpose  itself  becomes  tainted  with 
the  illegality  of  the  scheme,  how- 
ever innocent  it  might  otherwise 
have  been,  the  separate  acts  be- 
coming thereby  so  interwoven  with 
the  unlawful  scheme  as  to  cause 
the  injury  'by  reason'  of  the  com- 
bination, within  the  language  of  § 
7.  It  therefore  seems  that  a  series 
of  acts,  each  of  which  may  be  in- 
nocent in  itself,  may  be  wrongful 
if  the  direct  object,  purpose,  and 
result  thereof  be  to  carry  into  ef- 
fect a  combination  agreement  where- 
by the  free  flow  of  commerce  be- 
tween the  States  or  the  liberty  of 
a  trader  to  carry  on  his  business 
be  obstructed.  •  .  .  All  the  de- 
fendants are  jointly  charged  with 
having  entered  each  of  the  alleged 
combinations  and  conspiracies  com- 


plained of,  and,  while  one  is  chaxged 
with  doing  one  thing,  and  one  with 
another,  all  of  these  acts,  we  think, 
are  sufficiently  aUeged  to  have  been 
done  in  pursuance  of  the  common 
design." 

In  Minnesota  y.  Northern  Se- 
curities Co.,  194  U.  8.  48,  70; 
24  Supm.  598,  604;  48  L.  Ed.  870 
( 1904),  relief  was  denied  to  a  State 
on  account  of  alleged  injury  to  cer- 
tain of  its  proprietary  interests,  that 
is,  against  the  combination  under 
consideration  in  Northern  Securi- 
ties Co.  v.  U.  S.,  19a  U.  S.  197; 
24  Supm.  436;  48  L.  Ed.  679 
(1904).  See  §  201.  The  court 
said:  "The  injury  on  account  of 
which  the  suit  was  brought  is  at 
most  only  remote  and  indirect;  such 
an  injury  as  would  come  alike,  al- 
though in  different  degrees,  to  every 
individual  owner  of  property  in  a 
State,  by  reason  of  the  suppres- 
sion in  violation  of  the  act  of  Con- 
gress of  free  competition  between 
interstate  carriers  engaged  in  busi- 
ness in  such  State;  not  such  a  di- 
rect actual  injury  as  that  provided 
for  in  §  7." 

As  to  action  by  stockholder,  see 
Bigelow  v.  Calumet  &  Hecla  Min- 
ing Co.,  165  Fed.  869,  879  (C.  C. 
Mich.,  1907);  citing  Metcalf  v. 
American  School  Furniture  Co.,  108 
Fed.  909,  912   (C.  C.  N.  Y.,  1901). 

In  Ames  y.  American  Telephone, 
etc.,  Co.,  166  Fed.  820  (C.  C.  Mass., 
1909)  the  right  of  action  of  a  cor- 
poration was  held  not  enforcible  by 
a  stockholder.  In  Pennsylvania  Su- 
gar Refining  Co.  v.  American  Sugar 
Refining  Co.,  infra,  a  corporation 
was  allowed  relief,  against  the  ob- 
jection that  it  was  a  party  to  the 
conspiracy,  it  not  being  precluded 
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bidden  or  declared  to  be  unlawful''  by  the  act^  As  already 
seen,  what  is  forbidden  or  declared  to  be  unlawful  by  the  act 
IB  either  a  "contract,"  "combination"  or  "conspiracy"  "in  re- 
straint of  trade  or  commerce,"  or  a  monopoly  or  combination 


by  aetion  by  direeton  in  its  name, 
detrimental  to  its  interests  and  in 
bad  faith. 

In  American  Banana  Go.  t.  Unit- 
ed Fruit  Co.,  160  Fed.  184  (C.  0. 
N.  Y.,  1908);  affirmed  in  166  Fed. 
261  (C.  G.  A.,  2d  G.,  1908),  waa 
held  not  maintainable  under  the  act, 
an  action  for  ejection  from  real  es- 
tate in  a  foreign  ooimtry,  and  the 
seizure  of  personal  property  there, 
the  acts  complained  of  being  done 
by  the  government  of  such  country, 
nor  was  any  such  action  held  main- 
tainable on  account  of  "enticing  or 
seeking  to  entice  away  plaintiff's 
employees  and  oppressing  or  seek- 
ing to  oppress,  such  of  its  own  em- 
ployees as  presumed  to  buy  stock  in 
plaintiff's  company."  So  in  Bishop 
V.  American  Preservers'  Go.,  106 
Fed.  845  (G.  G.  111.,  1900),  an  ac- 
tion was  held  not  maintainable  be- 
cause of  a  corporation  alleged  to 
have  been  formed  in  pursuance  of 
an  illegal  agreement,  bringing  a  re- 
plevin suit  against  the  plaintiff  and 
thereby  obtaining  possession'  of 
property  of  his.  So  held,  however, 
where  the  plaintiff  was  himself  a 
party  to  the  illegal  trust  combina- 
tion. See  previous  decision  in  51 
Fed.  272  (G.  G.  111.,  1892).  For 
other  instances  of  unsuccessful  ac- 
tions brought  under  the  act,  see 
Lowenstein  v.  Evans,  69  Fed.  908 
(G.  G.  8.  G.,  1895);  Walsh  v. 
Bwight,  40  App.  D.  513;  58  N.  Y. 
Suppl.  91  (1899).  Gompare  Block 
V.  Standard  Distilling,  etc..  Go.,  95 
Fed.  978  (G.  G.  Ohio,  1899). 

In  Pennsylvania  Sugar  Refining 


Go.  V.  American  Sugar  Refining  Go., 
166  Fed.  254  (G.  G.  A.,  2d  G.,  1908) ; 
reversing  160  Fed.  144  (G.  G.  N.  Y., 
1908)-,  was  held  maintainable  an 
action  for  a  conspinu^^  by  means 
of  obtaining  control  of  a  corpora- 
tion, to  prevent  it  from  re-engagin||; 
in  business. 

As  to  injury  to  trade  competitor, 
see  Peck  Steamship  Go.  v.  N.  Y.  & 
Porto  Rico  S.  S.  Go.,  2  Porto  Rico, 
109   (1906). 

As  to  action  imder  §  7,  for  injury 
under  §  3  (see  §  187),  see  Leonard 
y.  Abner-Drury  Brewing  Go.,  25 
App.  D.  G.  161  (1905). 

M|  7.  That  such  provision  is 
within  the  power  of  Gongress,  see 
Ghattanooga  Foundry,  etc..  Works 
y.  Gity  of  Atlanta,  infra.  The  suit 
is  to  be  brought  ''in  any  circuit 
court  of  the  United  States  in  the 
district  in  which  the  defendant  re- 
sides or  is  found,  without  respect 
to  the  amount  in  controversy."  The 
plaintiff  "shall  recover  threefold 
the  damages  by  him  sustained,  and 
the  costs  of  suit,  including  a  rea- 
sonable attorney's  fee."    Id. 

In  Gill^  V.  United  Shoe  Mach. 
Go.,  152  Fed.  726  (G.  G.  Mass., 
1907),  was  held  insufficient  the  dec- 
laration in  an  action  under  §  7,  it 
being  said:  ''It  is  not  sufficient  to 
frame  the  declaration  in  the  words 
of  the  statute.  The  statute  does 
not  set  forth  the  elements  of  the 
offenses  which  are  forbidden;  and, 
further,  there  may  be  contracts  in 
restraint  of  trade  between  the  States 
or  with  foreign  countries  and  at- 
tempts  to    monopolise    such    trade 
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or  conspiracy  to  monopolized^  It  has  also  been  seen  that,  while 
the  prohibition  against  monopolizing^  etc.,  may  doubtless  be 
regarded  as  confined  in  its  scope  to  restrictions  upon  competi- 
tion, that  against  a  contract,  etc,  ''in  restraint  of  trade  or  com- 
merce" is  applicable  to  other  transactions  than  restrictions  upon 


or  oommeroe,  which  are  not  within 
the  statute.  These  circuniBtances 
make  it  imperative  that  the  sub- 
stance  of  the  contracts  in  restraint 
of  trade,  or  the  substantial  facta 
which  constitute  the  attempt  to  mo- 
nopolize, should  be  set  forth  in  the 
declaration." 

The  declaration  was  held  suffi- 
cient in  Wheeler-Stenzel  Ck>.  y.  Na- 
tional Window  Glass  Jobbers'  As- 
soc, 152  Fed.  864;  81  C.  C.  A.  668; 
10  L.  R.  A.  N.  S.  972  (3d  €., 
1907). 

In  Rice  y.  Standard  Oil  Ck>.,  134 
Fed.  464  (C.  C.  N.  J.,  1905),  the 
declaration  was  struck  out  under 
the  local  practice  as  irre^lar  and 
defective.  As  to  pleading  stating 
cause  of  action  under  Interstate 
Commerce  Act;  also  as  to  state- 
ments intended  to  bring  case  within 
scope  of  anti-trust  act,  but  regarded 
as  surplusage,  see  American  Union 
Coal  Co.  ▼.  Pennsylvania  R.  Co.,  159 
Fed.  278   (C.  C.  Pa.,  1908). 

In  Dueber  Watch-Case  Manuf. 
Co.  V.  Howard  Watch  &  Clock  Co., 
66  Fed.  637,  641;  14  C.  C.  A.  14, 
18  (2d  C.>  1895),  a  complainant  de- 
claring under  this  act  was  not  al* 
lowed  to  turn  the  action  into  a 
oommon-law  one,  for  the  purpose 
of  claiming  jurisdiction  over  the  de- 
fendant. A  direct  action  only  held 
authorized,  but  not  a  set-off  of  un- 
liquidated damages,  in  an  action 
based  on  a  special  contract  having 
no  direct  connection  with  a  restric- 
tion upon  competition  claimed  to  be 


in  violation  of  the  act.  Connolly  y. 
Union  Sewer  Pipe  Co.,  184  U.  S. 
540,  552;  22  SupuL  431,  436;  46 
L.  Ed.  679  (1902).  In  City  of 
Atlanta  v.  Chattanooga  Foundry, 
etc,  Co.,  127  Fed.  23;  61  C.  C.  A. 
387;  64  L.  R.  A.  721  (6th  C, 
1903);  affirmed  in  Chattanooga 
Foundry,  etc,  Works  v.  City  of  At- 
lanU,  203  U.  S.  390;  27  Supm.  65; 
51  L.  Ed.  241  (1906),  an  action  un- 
der §  7  was  held  not  a  penal  action, 
but  an  action  on  a  statute  liability, 
for  the  purpose  of  applying  the  stat- 
ute of  limitations.  In  the  absence 
of  a  Federal  statute  of  limitations 
applicable,  the  local  law  of  the  State 
was  here  applied.  See  previous  de- 
cision in  101  Fed.  900  (C.  C.  Tenn., 
1900).  In  Monarch  Tobacco  Works 
V.  American  Tobacco  Co.,  165  Fed. 
774  (C.  C.  Ky.,  1908),  it  was  held 
that  a  petition  in  such  an  action 
was  to  be  tested  not  by  the  rules 
of  pleading  in  criminal  cases,  but 
by  local  statutory  provisions. 

As  to  allowance  of  attorneys'  fees, 
see  Montague  v.  Lowry,  193  U.  8. 
38;  24  Supm.  307;  48  L.  Ed.  608 
(1904) ;  exemption  of  witness  from 
penalty  or  forfeiture,  §  200. 

In    Monarch    Tobacco    Works    v.  f 
American  Tobacco  Co.,  supra,  was 
denied  a  motion  to  require  the  pe- 
tition to  be  made  more  definite  and 
certain  as  to  damages. 

See  as  to  damages,  Pennsylvania 
Sugar  Relining  Co.  v.  American  Su- 
gar Refining  Co.,  supra. 

B8  See  f  182. 
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oompetition,  notably  action  of  employees^  thus  a  strike  or  boy- 
oott.*'  We  have  then,  to  begin  with,  a  distinction  between  an 
injury  resulting  from  a  restriction  upon  competition  and  one 
resulting  from  a  transaction  that  is  not  a  restriction  upon  com- 
petition. It  has  also  been  seen  that  an  illegal  restriction  upon 
competition  may  result  either  from  a  contract,  etc,  among  those 
engaged  in  transportation;  e.  g.,  by  railroad,^^  or  from  a  con- 
tract, etc.,  among  those  not  engaged  therein;  e.  g.,  those  en- 
gaged in  production  or  sale.^^  The  rights  of  action  given  by 
the  act  may  then  be  classified  as  against  (1)  those  engaged 
in  transactions  other  than  restrictions  upon  competition;  (2) 
parties  to  contracts,  etc.,  in  restriction  upon  competition  among 
those  engaged  in  transportation;  (3)  parties  to  contracts,  etc, 
in  restriction  upon  competition  among  those  not  engaged  in 
transportation.  The  most  conspicuous  instance  of  a  right  of 
action  against  those  engaged  in  transactions  other  than  restric- 
tions upon  competition  is  that  of  one  engaged  in  transportation, 
that  is,  as  a  carrier,  or  in  causing  articles  to  be  transported,  that 
is,  as  a  shipper,  against  those  by  whose  action  transportation  is 
diminished  or  otherwise  interfered  with,  for  instance,  employees 
engaging  in  a  boycott.^®  But  it  seems  reasonably  clear  that, 
in  order  to  possess  the  right  of  action  given  by  the  act,  one 
need  not  be  either,  thus,  as  carrier,  engaged  in  transportation, 
or,  thus  as  shipper,  in  causing  articles  to  be  transported.'® 
Thus  there  may  exist  against  parties  to  contracts  in  restriction 
upon  competition  a  right  of  action  in  favor  of  one  compelled 
to  pay  a  higher  price ;  '^  so  in  favor  of  one  precluded  from  pur- 
chasing.** 

M  See  §  191.  viouB  decision  in  101  Fed.  900,  907 

sTSee  §  197.  (C.  C.  Tenn.,  1900).    See,  however, 

MSee  §  198.  Dueber  V^atch-Case  Manuf.  Co.  v. 

••  Loewe  v.   Lawlor,   208   U.    S.  Howard  Watch  &  Qock  Co.,  55  Fed. 

274;  28  Supm.  801;  52  L.  Ed.  488  851    (C.  C.  N.  Y.,  1893). 

(1908;  for  facta,  see  §  191).  •!  Thus,   in   City   of   AtlanU   v. 

•0  City  of  Atlanta  v.  Chattanooga  Chattanooga  Foundry,  etc.,  Co.,  127 

Foundry,  etc,  Co.,  supra;  see  pre-  Fed.  23;  61  C.  C.  A.  387;  64  L.  R. 

M  In   Lo#fy   ▼.   Tile,   Mantel   ft      Cal.,  1900) ;  affirmed  as  Montague 
Orate  Asaoc,  106  Fed.  88   (C.  C.      y.  Lowry,  115  Fed.  27;  52  C.  C.  A. 
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A*  721  (6th  a,  1903),  the  injury 
held  actionable  waa  the  increase  of 
price  that  a  municipal  corporation 
that  maintained  a  system  of  water 
works  from  which  it  derived  a  rev- 
enue, was  compelled  to  pay  for  wa- 
ter pipe  as  a  result  of  fictitious  bids. 
It  was  held  no  objection  to  the 
maintenance  of  the  action  against 
members  of  the  combination  in 
question,  that  such  corporation  had 
made  no  purchase  from  either  of 
the  defendants,  but  from  a  member 
of  the  combination  not  made  a  de- 
fendant. This  was  aflArmed  in  Chat- 
tanooga Foimdry,  etc,  Works  v. 
aty  of  Atlanta,  203  U.  S.  390;  27 
Supm.  65;  51  L.  Ed.  241  (1906), 
where  it  was  said:  ''The  transac- 
tion which  did  the  wrong  was  a 
transaction  between  parties  in  differ- 
ent States,  if  that  be  material." 
And  it  was  held  no  objection  to  re- 
covery that  "the  sale  was  not  so 
connected  in  its  terms  with  the  un- 
lawful combination  as  to  be  unlaw- 
ful." So  increase  of  price  was  the 
injury  held  actionable  in  U.  S.  To- 
bacco Co.  V.  American  Tobacco  Co., 
163  Fed.  701,  711  (C.  C.  N.  Y., 
1908).  In  Gibbs  v.  McNeeley,  118 
Fed.  120;  65  C.  C.  A.  70;  60  L.  R. 
A.  152  (9th  C,  1902);  reversing 
107  Fed.  210  (C.  C.  Wash.,  1901) ; 
previous  decision  in  102  Fed.  594 


(C.  C.  Wash.,  1900),  an  action 
held  maintainable  against  manufJso- 
turers  who  agreed  to  increase  the 
price  and  diminish  the  output  (see 
{  198),  the  action  being  by  one  en- 
gaged in  the  business  of  buying  the 
manufactured  article  and  selling  to 
purchasers  in  other  States,  the  acts 
charged  interfering  with  his  "con- 
tracts to  buy,  sell  or  exchange  gooda 
to  be  transported  among  the  sev- 
eral States,"  contracts  made  and  ne- 
gotiated between  him  and  his  cus- 
tomers in  various  States. 

That  damages  sustained  by  the 
payment  of  excessive,  unjust  or  un- 
reasonable rates  to  a  carrier  are 
to  be  recovered  under  the  Inter- 
state Commerce,  Instead  of  the  anti- 
trust act,  see  Meeker  v.  Lehigh  Val- 
1^  R.  Co.,  162  Fed.  354  (C.  C.  N. 
Y.,  1908).  But  in  Thomsen  v.  Un- 
ion Castle  Mail  S.  S.  Co.,  166  Fed. 
251  (C.  C.  A.,  2d  C,  1908);  re- 
versing 149  Fed.  933  (C.  C.  N.  Y., 
1907),  the  act  was  held  applicable 
to  a  combination  among  carriers 
who  fixed  rates  and  shut  off  outside 
competition  by  requiring  shippers 
to  pay  a  percentage  in  addition  to 
a  reasonable  freight  rate,  which 
they  should  receive  back  only  in 
ease  of  their  refraining  from  ship- 
ping by  other  lines. 


621;  63  L.  R.  A.  58  (9th  C, 
1902) ;  affirmed  in  103  U.  S.  38;  24 
Supm.  307;  48  L.  Ed.  608  (1904) ; 
previous  decision  in  98  Fed.  817 
(1899),  an  action  was  held  main- 
tainable against  the  organizers  of 
an  illegal  association  (see  §  198) 
because  of  a  seller  having  by  rea- 
son of  joining  such  association,  vio- 
lated the  agreement  to  sell.  So  an 
action  for  refusal  to  sell  was  held 
maintainable  in  Ellis  v.  Inman,  131 
Fed.    182;    65   C.   C.  A.  488    (9th 


C,  1004;  see  f  199);  Mines  v. 
Scribner,  147  Fed.  927  (C.  C.  N. 
Y.,  1906).  See  Jayne  v.  Loder,  149 
Fed.  21;  78  C.  C.  A.  653;  7  L.  R. 
A.  N.  S.  984  (3d  C,  1906).  But 
in  Whitwell  v.  Continental  Tobacco 
Co.,  125  Fed.  454,  463 ;  60  C.  C.  A. 
290,  299;  64  L.  R.  A.  689,  700 
(8th  C,  1903),  an  action  was  held 
not  maintainable  for  refusal  to  sell 
at  prices  that  would  enable  the 
plaintiff  to  sell  at  a  profit  In 
American    iianana    Co.    v.    United 
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Fruit  Co.»  160  Fed.  184  (0.  C.  N.  defendant  offered  higher  prices  to 
Y.,  1908) ;  affirmed  in  166  Fed.  261  producers  than  did  anyone  else^ 
(C.  C.  A.,  2d  C,  1908),  no  cause  of  and  so  obtained  long  contracts  for 
action  was  held  furnished  by  the  the  exclusive  purchase  of  their  prod- 
closing  of  a  market  (in  a  foreign  uct.'' 
country)   to  the  plaintiff  "because 
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§  204.  Alabasuu— ^^Any  person  or  corporation  who  engages 
or  agrees  with  other  persons  or  corporations,  or  enters  into,  di- 
rectly or  indirectly,  any  combination,  pool,  trust  or  confedera- 
tion, to  regulate  or  fix  the  price  of  any  article  or  commodity  to 
be  sold  or  produced  within  this  State,  or  any  person  or  corpora- 
tion who  enters  into,  becomes  a  member  of,  or  party  to,  any 
pool,  agreement,  combination,  or  confederation,  to  fix  or  limit 
the  quantity  of  any  article  or  commodity  to  be  produced,  manu- 
factured, mined,  or  sold,  in  this  State,''  is  guilty  of  a  criminal 
offense.^     And  so  is  "any  corporation  chartered  under  the  laws 

iCrim.  Code  (1907),  §  7679.   The  visions   see   under   Ark.    (§   205); 

punishment    here    prescribed    is    a  111.    (§  209);   Iowa   (§  211);  Ky. 

fine    of    not    less    than    $600    or  (§213);  Mich.  (§217);  Minn.  (§ 

more  than  $2,000.    For  similar  pro-  218) ;  Miss.  (§  219) ;  Mo.  (§  220) ; 
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of  this  State,  or  any  oflScer,  stockholder,  agent,  or  employee  of 
any  such  corporation,  which  enters  into  any  combination  with 
any  other  corporation  or  person  with  the  intent  to  place  the 
management  or  control  of  any  such  corporation  in  the  hands  of 
another  corporation  or  person,  and  thereby  limit  or  fix  the 
price,  restrict  or  diminish  the  production,  manufacture,  sale, 
use,  or  consumption  of  any  article  of  commerce."  '  And  so  is 
^'any  person  or  corporation,  domestic  or  foreign,  which  shall  re- 
strain or  attempt  to  restrain  the  freedom  of  trade  or  production, 
or  which  shall  monopolize  or  attempt  to  monopolize  the  produc- 
tion, control,  or  sale  of  any  commodity,  on  the  prosecution, 
management,  or  control  of  any  kind,  class,  or  description  of 
business ;  or  which  shall  destroy,  or  attempt  to  destroy,  competi- 
tion in  the  manufacture  or  sale  of  a  commodity."  ^ 

§  205.  Arkansai. — ^''Any  corporation  organized  under  the 
laws  of  this  or  any  other  State,  or  country,  and  transacting  or 
conducting  any  kind  of  business  in  this  State,  or  any  partner- 
ship or  individual,  or  other  association  or  persons  whatsoever, 
who  are  now,  or  shall  hereafter  create,  enter  into,  become  a 
member  of,  or  a  party  to  any  pool,  trust,  agreement,  combina- 
tion, confederation  or  understanding,  whether  the  same  is  made 
in  this  State  or  elsewhere,  with  any  other  corporation,  partner- 
ship, individual,  or  any  other  person  or  association  of  persons, 


N.  D.  (§  226);  Utah  (§  233). 
Civil  Code  (1907),  §§  4594-6  re- 
late to  Testrictions  upon  oompeti- 
tion  in  insurance  buBiness.  Pooling 
arrangements  in  railroad  business 
are  prohibited  by  §  6497;  Crim. 
Code  (1907),  §  7687.  By  Const, 
§  103  "the  legislature  shall  pro- 
vide by  law  for  the  regulation, 
prohibition  or  reasonable  restraint 
of  common  carriers,  partnerships, 
associations,  trusts,  monopolies,  and 
combinations  of  capital,  so  as  to 
prevent  them  or  any  of  them  from 
making  scarce  articles  of  necessity, 
trade  or  commerce  or  from  increas- 
ing unreasonably  the  cost  thereof 


to  the  consumer,  or  preventing  rea- 
sonable competition  in  any  callings 
trade  or  business." 

2  Crim.  Code  ( 1907 ) ,  §  7680.  For 
similar  provisions,  see  under  111.  (§ 
209) ;  Iowa  (§  211) ;  Kan.  (§  212) ; 
Ky.  (§  213);  Mich.  (§  217);  Mo. 
(I  220);  Ohio  (§  227);  Tex.  (| 
232);  Utah  (§233).  The  punish- 
ment is  the  same  as  under  §  7579, 
supra.  Thene  sections  must  be  giv- 
en as  a  special  charge  to  the  grand 
jury.    §  7682. 

sCrim.  Code  (1907),  §  7681. 
Hie  punishment  is  the  same  as  un- 
der I  7679. 
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to  regulate  or  fix  either  in  this  State  or  elsewhere  the  price  of 
any  article  of  manufacture^  mechanism,  merchandise,  commod- 
ity,  c(mvenience,  repair,  any  product  of  mining  or  any  article 
or  thing  whatsoever,  ...  or  who  are  now,  or  shall  here- 
after enter  into,  become  a  member  of,  or  a  party,  to  any  pool, 
agreement,  contract,  combination,  association  or  confederation, 
whether  made  in  this  State  or  elsewhere,  to  fix  or  limit  in  this 
State  or  elsewhere,  the  amount  or  quantity  of  any  article  of 
manufacture,  mechanism,  merchandise,  commodity,  conven- 
ience, repair,  any  product  of  mining  or  any  article  or  thing 
whatsoever,  •  .  •  shall  be  deemed  and  adjudged  guilty  of 
a  conspiracy  to  defraud."  * 


«L.  1905,  c.  1,  §  1  (with  pro- 
visions specially  applicable  to  in- 
surance against  "fire,  lightning, 
storm,  i^clone,  tornado").  For 
similar  provisions,  see  under  Ala. 
(I  204);  111.  (I  209);  Iowa  ({ 
211);  Ky.  (§  213);  Mo.  (|  220); 
N.  D.  (§  226) ;  S.  C.  (§  229) ;  Utah 
(§233).  In  Hartford  Fire  Ins.  Co. 
V.  State,  76  Ark.  303;  89  S.  W.  42 
(1906),  this  was  held  applicable 
to  a  foreign  insurance  corporation 
doing  business  in  the  Stated  while 
a  member  of  a  pool,  etc.,  to  flx 
rates,  though  such  pool,  etc.,  is  not 
created  or  maintained  in  the  State, 
and  does  not  affect  or  flx,  or  atr 
tempt  to  affect  or  fix  rates  of  in- 
surance in  the  State.  And  such 
provision  was  held  free  from  objec- 
tion on  constitutional  grounds.  As 
to  distinction  between  "conspiracy 
to  defraud"  and  criminal  conspiracy 
at  common  law,  see  Hanmiond 
Paddng  Co.  v.  State,  infra.  By 
{  2  the  penalty  for  a  violation  of 
any  of  the  provisions  of  the  act 
is  a  forfeiture  of  not  less  than 
$200,  or  more  than  $5,000  for  each 
offense,  and  each  day  of  continuance 
of  violation  shall  be  a  separate  oi- 
fense;  by  §  3  provision  is  made  for 


a  forfeiture  of  the  rights  and  priv- 
ileges of  a  corporation,  foreign  or 
domestic,  violating  such  provisions. 
See  Hammond  Packing  Co.  v.  State, 
81  Ark.  519;  100  S.  W.  407,  1199 
(1907) ;  affirmed  in  212  U.  S.  322; 
29  Supm.  370  (1909).  By  §  4  'the 
sale,  delivery,  or  disposition  of  any 
of  the  articles,  commodities  or 
things  hereinbefore  mentioned,  by 
any  individual,  company  or  cor- 
poration transacting  business  con- 
trary to  the  provisions  of  this  act 
within  this  State,  is  hereby  de- 
clared to  be  unlawful  and  con- 
trary to  public  policy,  and  the 
purchaser  of  any  article  or  com- 
modity from  any  such  offending  in- 
dividual, company  or  corporation 
shaU  not  be  liable  for  the  price  or 
payment  thereof,  whether  the  pur- 
chase was  made  directly  from  the 
individual,  company  or  corporation 
so  unlawfully  transacting  business, 
or  indirectly  from  one  who  acted 
for  such  individual,  company  or  cor- 
poration as  agent,  representative, 
solicitor  or  canvasser.  And  pro- 
vided, further,  that  where  any 
money  or  other  thing  of  value  is 
paid  to  such  individual,  company  or 
corporation  so  unlawfully  transaet- 
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§  206.  California. — '^A  trust  is  a  combination  of  capital, 
skill  or  acts  by  two  or  more  persons,  firms,  partnerships,  cor- 
porations or  associations  of  persons,  or  of  any  two  or  more  of 
them  for  either,  any  or  all  of  the  following  purposes:  (1)  To 
create  or  carry  out  restrictions  in  trade  or  commerce.  (2)  To 
limit  or  reduce  the  production,  or  increase  or  reduce  the  price 
of  merchandise  or  of  any  commodity.     (8)  To  prevent  oompe- 


Ing  buBines8>  its  agent,  repnsenta- 
tWe,  solicitor  or  canvasser,  the  per- 
son so  paying  the  same  may  recover 
back  the  amount  of  the  mon^  or 
the  value  of  the  thing  so  paid.'' 
For  similar  provisions,  see  under  IlL 
(§  209);  Iowa  (§  211);  Ky.  (§ 
213) ;  Mo.  (§  220) ;  N.  M.  (§  223) ; 
N.  D.  (§  226) ;  see  also  under  Kan. 
(§  212).  As  to  §  4  being  confined 
to  transaction  of  business  within 
State,  see  Frank  A.  Menne  Factory 
V.  Harback,  86  Ark.  278;  107  S.  W. 
991  (1908).  §  5  seems  substan- 
tially identical  with  S.  C.  L.  1902, 
c.  674,  §  2.  See  also  under  Qa. 
(§  207);  Miss.  (§  219).  And  § 
6  is  to  like  effect  with  S.  C.  L. 
1902,  c  674,  I  3.  §  7  seems  sub- 
stantially to  the  same  effect  as  the 
provisions  added  by  L.  1893,  p.  89, 
to  111.  L.  1891,  p.  206  (see  §  209). 
In  State  v.  International  Harvester 
Co.,  79  Ark.  617;  96  S.  W.  119 
( 1906 ) ,  distinguishing  People  ex  reL 
Akin  V.  Butler  Street  Foundry  Co., 
201  m.  236;  66  N.  E.  349  (1903), 
held  not  a  violation  of  the  act  to 
continue  to  do  business  in  the  State 
after  failure  or  refusal  to  file  affi- 
davit. 

By  §§  ^f  0>  provision  is  made  for 
taking  testimony;  by  §§  10,  11,  as 
to  the  duty  and  compensation  of 
prosecuting  officers.  In  Hammond 
Packing  Co.  v.  State,  supra,  §§  8,  9 
were  sustained  against  constitution- 
al objections,  as  applicable  to  books 


of    foreign    oorporatioB    not   kept 
within  Stote. 

In  State  y.  Lancashire  Fire  Ins. 
Co.,  66  Ark.  466;  61  S.  W.  638;  45 
L.  R.  A.  348  (1899),  acts  asd 
agreements  not  affecting  persons  or 
property  or  the  price  of  insurance 
within  the  State  were  held  not  with- 
in  a  former  act  See  also  State  v. 
JEStna,  Fire  Ins.  Ca,  66  Ark.  480; 
61  S.  W.  638  (1899).  But  the  pro- 
hibition of  the  act  of  1906  was,  in 
Hartford  Fire  Ins.  Co.  v.  State,  76 
Ark.  303;  89  S.  W.  42  (1906),  held 
to  apply  to  membership  by  a  for- 
eign corporation  in  a  combination, 
though  not  created  or  maintained  in 
the  State,  and  not  affecting  or  fix- 
ing, 9r  attempting  to  affect  or  fix 
rates  of  insurance  in  the  State. 
Such  prohibition  was  held  within 
the  power  of  the  State.  By  L.  1907, 
0. 184,  an  insurance  corporation  may 
do  business  in  the  State,  if  not  a 
member,  eto.«  of  a  pool,  etc.,  to 
regulate,  eta,  insurance  premiums 
on  property  in  the  State.  As  to 
prohibition  against  pooling,  see  § 
12;  Digest  (1904),  §§  6726,  6806. 

"Perpetuities  and  monopolies  are 
contrary  to  the  genius  of  a  repub- 
lic and  shall  not  be  allowed." 
Const.,  art.  2,  §  19.  For  similar 
provisions,  see  under  Md.  (§  216) ; 
N.  C.  (§  226) ;  Okla.  (§  228) ;  S. 
D.  (§  230);  Tenn.  (§  231);  Tex. 
(§  232);  Wash.  (§  234);  Wyom. 
(i  236). 
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tition  in  manufacturing,  making,  transportation,  sale  or  pur- 
chase of  merchandise,  produce  or  any  commodity.  (4)  To 
fix  at  any  standard  or  figure,  whereby  its  price  to  the  public 
or  consumer  shall  be  in  any  manner  controlled  or  established, 
any  article  or  commodity  of  merchandise,  produce  or  com- 
merce intended  for  sale,  barter,  use  or  consumption  in  this 
Stata  (6)  To  make  or  enter  into  or  execute  or  carry  out 
any  contracts,  obligations  or  agreements  of  any  kind  or  de- 
scription, by  which  they  shall  bind  or  have  bound  them- 
selves not  to  sell,  dispose  of  or  transport  any  article  or  any 
commodity  or  any  article  of  trade,  use,  merchandise,  commerce 
or  consumption  below  a  common  standard  figure,  or  fixed  value, 
or  by  which  they  shall  agree  in  any  manner  to  keep  the  price 
of  such  iMicle,  commodity  or  transportation  at  a  fixed  or  grad- 
uated figure,  or  by  which  they  shall  in  any  manner  establish 
or  settle  the  price  of  any  article,  commodity  or  transportation 
between  them  or  themselves  and  others,  so  as  to  directly  or  indi- 
rectly preclude  a  free  and  unrestricted  competition  among  them- 
selves, or  any  purchasers  or  consumers  in  the  sale  or  transporta- 
tion of  any  such  article  or  commodity,  or  by  which  they  shall 
agree  to  pool,  combine  or  directly  or  indirectly  unite  any  inter- 
ests that  they  may  have  connected  with  the  sale  or  transpor- 
tation of  any  such  article  or  commodity,  that  its  price  might 
in  any  manner  be  affected.  Every  such  trust  as  is  defined 
herein  is  declared  to  be  unlawful,  against  public  policy  and 
void."  » 


SL.  1907,  c  530^  §  1.  For  simi- 
lar provisions,  see  under  Ksji.  (§ 
212);  Mich.  (§  217);  Miss.  (§ 
219) ;  Neb.  (§  222) ;  N.  D.  (§  226) ; 
Ohio  (§  227);  S.  C.  (§  229);  Tex. 
(§  232). 

By  §  2  provision  is  made  for  for- 
feiture of  the  rights,  etc.,  of,  and 
dissolution  of  a  corporation  violat- 
ing the  act,  so  by  §  3  for  forfeiture 
of  the  rights  of  a  foreign  corpora- 
tion. 

By  §  4  the  penalty  prescribed  is 


a  fine  of  not  less  than  $60  or  more 
than  $6,000,  and  imprisonment  for 
not  less  than  six  months  or  more 
than  a  year,  or  both. 

As  to  sufficiency  of  indictment, 
etc.,  and  of  proof,  and  as  to  pro- 
curing of  testimony,  see  §§  6,  6. 
■  By  §  7  provision  is  made  for  a 
penalty  of  $60  for  each  day  of 
commission  or  continuance  of  vio- 
lation of  the  act  after  notice  pro- 
vided for.  See  as  to  duty  of  prose- 
cuting officer. 
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§  206a.     Florida.* 
§  207.    Georgia.^ 

§  208.    Idaho. — ^^*No  incorporated  company  or  any  associa- 
tion of  persons  or  stock  company  in  the  State  of  Idaho,  shall 


By  §  8  "any  contract  or  agree- 
ment in  violation  of  the  provisions 
of  this  aety  snail  be  absolutely  void 
and  shall  not  be  enfordble  either 
in  law  or  equity." 

By  §  9  the  provisioos  of  the  act 
are  cumulative. 

By  §  10  "it  shaU  not  be  lawful 
for  any  person,  partnership^  asso- 
ciation, or  corporation  or  any  agent 
thereof,  to  issue  or  to  own.  trust 
certificates,  or  for  any  person,  part- 
nership, association  or  corporation, 
agent,  officer  or  employee,  or  the  di- 
rectors or  stockholders  of  any  cor- 
poration" (etc.,  as  in  111.  L.  1891, 
p.  206,  §  2).  Provision  is  also 
made  for  a  fine  of  not  less  than 
$60  or  more  than  $5,000. 

By  §  11  "any  person  who  shall 
be  injured  in  his  business  or  prop- 
erty by  any  other  person  or  cor- 
poration or  association  or  partner- 
ship, by  reason  of  anything  forbid- 
den or  declared  to  be  unlawful  by 
this  act"  may  sue  therefor  and  re- 
cover "twofold  the  damages  by  him 
sustained"  with  costs.  For  similar 
provisions,  see  under  Kan.  (§  212) ; 
Mich.  (§  217) ;  Miss.  (§  219) ;  Mo. 
(§  220)  ;  Neb.  (§  222) ;  N.  M.  (§ 
223) ;  Ohio  (§  227) ;  Okla.  (§  228) ; 
S.  D.  (§  230) ;  Tenn.  (§  231) ;  Utah 
(§  233);  Wis.  (§  235).  See  §  12 
as  to  application  of  word  "per- 
son." L.  1893,  e.  19,  was  limited 
to  combinations  relating  to  live 
stock.  See,  as  to  prohibition  of 
pooling  combination  between  car- 
riers, Gonst.,  art.  12,  §  20. 

e  See  L.  1897,  §  4534,  as  to  sale 
of  meat;  Stewart  v.  Steams  ft  Cul- 


ver Lumber  Co.,  48  Soi.  19  (Supnu 
Ct  Fla.,  1908). 

7  Following  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  6.  540;  22 
Supm.  431;  46  L.  Ed.  679  (1902) 
(see  §  209),  tue  anti-trust  act  of  L. 
1896,  p.  68,  was  in  Brown  v.  Jacobs 
Pharmacy  Co.,  115  Qa.  429,  453; 
41  S.  E.  553,  563;  57  L.  R.  A.  547, 
559;  90  Am.  St.  Rep.  126  (1902), 
held  unconstitutional. 

For  prohibition  against  restrio* 
tion  upon  competition  in  business 
of  insurance,  see  Civil  Code  (1895), 
§§  2085-8.  "The  general  assembly 
of  this  State  shall  have  no  power  to 
authorize  any  corporation  to  buy 
shares  or  stock  in  any  other  corpo- 
ration in  this  State  or  elsewhere,  or 
to  make  any  contract  or  agreement 
whatever,  with  any  such  corpora- 
tion, which  may  have  the  effect,  or 
be  intended  to  have  the  effect,  to 
defeat  or  lessen  competition  in  their 
respective  businesses,  or  to  encour- 
age monopoly;  and  all  such  con- 
tracts and  agreements  shall  be  il- 
legal and  void."  Const.,  art  4,  § 
2,  para.  4.  In  Trust  Co.  of  C^rgia 
y.  State,  109  Ga.  736;  35  S.  E.  323; 
48  L.  R.  A.  520  (1900),  such  provi- 
sion was  held  to  declare  no  new 
principle,  but  to  be  "simply  the  em- 
bodiment of  the  common  law."  See 
as  to  application  to  street  railroad 
corporations.  So  in  State  v.  Cen- 
tral of  C^rgia  Ry.  Co.,  109  Ga. 
716,  727,  728 ;  35  S.  E.  37,  40,  41 ; 
48  L.  R.  A.  351,  352  (1900),  to  be 
"simply  declaratory  of  the  common 
law  principle  recognized  in  Central 
R.  R.  Co.  y.  Collins,  40  Qa.   582 
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directly  or  indirectly  combine  or  make  any  contract  with  any 
incorporated  company,  foreign  or  domestic,  through  their 
stockholders  or  the  trustees  or  assignees  of  such  stockholders  or 
in  any  manner  whatsoever,  for  the  purpose  of  fixing  the  price^ 


(1869),  the  purpose  being  to  make 
that  prindple,  so  far  as  oorpora* 
tions  were  ooncemed,  the  organic 
law  of  the  State,  and  thus  put  it 
beyond  the  power  of  the  l^slature 
to  grant  to  corporations  anj  rights 
or  privileges  inconsistent  with  its 
terms."  Central  R.  R.  Co.  ▼.  Col- 
lins (decided  before  the  existence  of 
such  constitutional  provision)  was 
here  said  to  have  been  ''evidently 
based  upon  the  common  law  doo- 
trine  that  contracts  or  agreements 
producing  monopoly  or  lessening  or 
defeating  competition,  were  void." 
It  was  also  here  said  (109  €hu 
736;  36  S.  E.  44;  48  L.  R.  A.  369), 
that  if  such  provision  '^contains 
a  new  principle  unknown  to  the 
common  law,  then  the  clause  in 
question  is  evidently  not  self-acting, 
for  no  light  is  thrown  upon  the  new 
meaning  intended  to  be  given  the 
words  used.  It  would  follow,  there- 
fore, that  appropriate  legislation 
would  be  necessary  to  carry  into 
effect  such  a  new  principle,  what- 
ever it  might  be."  The  test  of  ap- 
plication of  the  prohibition  was  dp- 
dared  to  be  (109  6a.  723;  35  S.  E. 
39;  48  L.  R.  A.  364),  "whether  or 
not  such  a  contract  is  injurious  to 
the  public  interest,"  the  court  say- 
ing (109  Ga.  726;  36  S.  E.  40;  48 
L.  R.  A.  355) :  "At  common  law 
the  test  of  validity  of  agreements  re- 
lating to  a  restraint  of  trade,  or, 
what  ia  the  same  thing,  to  lessening 
competition  and  encouraging  mo- 
nopoly, is  whether  or  not  the  public 
interests  have  been  injuriously  af- 
fected."   Here    a   consolidation    of 


railroad  corporations  was  held  not 
in  violation  of  the  prohibition  inas- 
much as  it  did  not  injuriously  af- 
fect the  public  interests.  The  court 
said  (109  Qa.  733;  35  8.  E.  43; 
48  L.  R.  A.  358) ;  "We  must  look 
at  the  results  in  their  entirety,  and 
the  effect  upon  the  general  public 
interested  in  the  traffic  of  the  road 
along  its  line.  If  that  general  ef- 
fect be  to  increase  competition  to  a 
far  greater  extent  than  it  has  been 
diminished  at  particular  points,  it 
cannot  with  reason  be  said  that 
competition  has  been  defeated  or 
lessened.  In  point  of  fact  it  has 
actually  been  increased."  Moreover 
such  prohibition  was  held  not  ap- 
plicable to  the  purchase  or  owner- 
ship or  control  of  branch  roads,  it 
being  said  (109  Ga.  735;  35  S.  E. 
43;  48  L.  R.  A.  368) :  "Doubtless 
in  the  purchase  of  connecting  lines 
and  branch  roads  competition  was 
lessened  at  given  points,  but  the 
general  effect  of  these  consolidations 
and  connections  has  really  been  to 
increase  competition,  has  added 
greatly  to  the  public  convenience 
furnished  greater  and  more  com- 
modious facilities  for  traveling,  has 
portation,  has  brought  remote  parts 
of  the  country  in  dose  pro3dmity, 
as  it  were,  to  each  other,  has  ae- 
veloped  resources  that  would  other- 
wise have  remained  dormant,  by 
opening  up  the  markets  of  the  world 
to  the  products  of  the  land,  and  has 
generally  contributed  to  work  to  the 
welfare  and  prosperity  of  the  peo- 
ple." See  also,  as  to  the  effect  of 
such   provision,   Kates   y.   Atlanta 
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or  regalating  the  production  of  any  artide  of  commerce  or  of 
produce  of  the  soil,  or  of  consumption  by  the  people;  and  the 
legislature  (is)  required  to  pass  laws  for  the  enforcement 
thereof,  by  adequate  penalties,  to  the  extent,  if  necessary  for 
that  purpose,  of  the  forfeiture  of  their  property  and  fran- 
chise.'' » 

§  209.  niinoii.— ^'If  any  corporation  organized  under  the 
laws  of  this  or  any  other  State  or  countiy,  for  transacting  or 
conducting  any  kind  of  business  in  this  State,  or  any  partner- 
ship or  individual  or  other  association  of  persons  whosoever, 
shall  create,  enter  into,  become  a  member  of  or  a  party  to  any 
pool,  trust,  agreement,  combination,  confederation  or  under- 
standing with  any  other  corporation,  partnership,  individual 
or  any  other  person  or  association  of  persons,  to  regulate  or  fix 
the  price  of  any  article  of  merchandise  or  commodity,  or  shall 
enter  into,  become  a  member  of  or  party  to  any  pool,  agree- 
ment, contract,  combination  or  confederation  to  fix  or  limit  the 
amount  or  quantity  of  any  article,  conmiodity  or  merchandise 
to  be  manufactured,  mined,  produced  or  sold  in  this  State,  such 
corporation,  partnership  or  individual  or  other  association  of 
persons  shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to 
defraud,  and  be  subject  to  indictment  and  punishment,  as  pro- 
vided in  this  act"  ®     ^^It  shall  not  be  lawful  for  any  corporation 


Baggage  &  Gab  Co.,  107  Ga.  636, 
644;  34  8.  E.  372,  375;  46  L.  R. 
A.  431,  436  (1899);  Brown  v. 
Jacobe  Pharmacy  Co.,  116  Ga.  429, 
448;  41  6.  E.  553,  561;  57  L.  R.  A. 
547,  557;  90  Am.  St.  Rep.  126 
(1902);  Langdon  v.  Branch,  37 
Fed.  449,  462;  2  L.  R.  A.  120,  128 
(C.  C.  Ga.,  1888) ;  Hamilton  v.  Sa- 
vannah, F.  ft  W.  Ry.  Co.,  49  Fed. 
412  (G.  0.  Ga.,  1892);  Clarke  v. 
Central  R.  R.  ft  Banking  Co.,  60 
Fed.  838;  15  L.  R.  A.  683  (C.  C. 
Ga.,  1892) ;  Clarke  v.  Richmond  ft 
W.  P.  Terminal,  etc.,  Co.,  62  Fed. 
328;  10  C.  C.  A.  887  (5th  C,  1894) ; 
Dady  ▼.  Geoiigia  ft  A.  Ry.,  112  Fed. 


838  (C.  C.  Ga.,  1900).  Compare 
under  Ark.  (§  205);  Mies.  (§ 
219);  N.  Y.  (§  224);  OkU.  (§ 
228) ;  8.  C.  (§  229) ;  Tex.  (§  232) ; 
Wis.  (§  235);  Wyom.  (§  236). 

B  Const.,  art.  11,  §  18.  For  simi- 
lar provisions,  see  under  Mont.  (§ 
221);  8.  i/.  (§  230);  Wash.  (§ 
234). 

•  L.  1891,  p.  206,  §  1;  R.  6.  (Starr 
ft  Curtis'  Ed.,  1896),  c.  88,  §  99. 
For  similar  provisions,  see  under 
Ala.  (§  204) ;  Ark.  (§  206) ;  Iowa 
(§  211);  Ky.  (§  213);  Minn.  (§ 
218) ;  Miss.  (§  219) ;  Mo.  (§  220) ; 
N.  D.  (§  226) ;  8.  C.  (§  229) ;  Utah 
(§  233).    The  act  of  1891  was  not 
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to  issue  or  to  own  trust  certificates,  or  for  any  corporation,  agent, 
officer  or  employees,  or  the  directors  or  stockholders  of  any  corpo- 
ration to  enter  into  any  combination,  contract  or  agreement  with 
any  person  or  persons,  corporation  or  corporations,  or  with  any 


repealed  by  that  of  1893,  infra. 
People  ez  rel.  Akin  ▼.  Butler  Street 
Foundry  Co.,  infra  (201  HI.  257; 
66  N.  £.  356).  In  Chicago,  Wil- 
mington, etc..  Coal  Co.  v.  People, 
214  111.  421,  445;  73  N.  E.  770,  777 
(1905),  the  act  of  1891  was  held 
not  to  repeal  R.  S.  (Starr  &  Cur- 
tis' Ed.,  1896),  e.  38,  §  96,  mak- 
ing punishable  criminally  a  con- 
spiracy ''to  do  any  illegal  act  in- 
jurious to  the  public  trade."  See 
as  to  sufficiency  of  indictment  there- 
under. To  the  same  effect,  Sanford 
V.  People,  121  111.  App.  619  (1905). 
In  People  v.  Aachen  &  Munich  Fire 
Ins.  Co.,  126  HI.  App.  636  (1906), 
the  anti-trust  legislation  of  the 
State  was  held  not  to  abrogate  "the 
common  law  rule  with  respect  to 
combinations  and  conspiracies  in  re- 
straint of  trade."  But  in  Southern 
Fire  Brick  Co.  ▼.  Sand  Ck).,  223  111. 
616;  79  N.  E.  313;  9  L.  R.  A.  N. 
S.  446  (1906);  affirming  Garden 
City  Sand  Co.  v.  Southern  Fire 
Brick  &  Clay  Co.,  124  111.  App.  599 
(1906),  the  act  of  1891  was  held 
inapplicable  to  a  reasonable  con- 
tract in  restraint  of  trade. 

See  generally,  as  to  application 
of  act,  Heimbuecher  v.  Goff,  119  111. 
App.  373   (1905). 

By  L.  1897,  p.  298,  was  added  an 
amendment  exempting  certain  ar- 
rangements to  maintain  or  increase 
wages,  but  this  was  held  unconsti- 
tutional in  People  ex  rel.  Akin  v. 
Butler  Street  Foundry  Co.,  201  111. 
236,  259;  66  N.  E.  349,  356  (1903), 
without,  however,  affecting  the  va- 
lidity   of    the    act    sought    to    be 


amended.  See  also  Lafayette  Bridge 
Co.  ▼.  City  of  Streator,  105  Fed. 
729  (C.  C.  111.,  1900);  Chicago, 
Wilmington,  etc..  Coal  Co.  v.  Peo- 
ple, 214  lU.  421,  454;  73  N.  E.  770, 
780  (1905).  For  similar  exemp- 
tions, see  under  La.  (§  214) ;  Mich. 
(§  217);  Mont  (§  221);  Neb.  (§ 
222);  N.  C.  (§  225);  Wis.  (§ 
235).  The  act  of  1891  has  no  ex- 
traterritorial effect.  People  ex  rel. 
Akin  V.  Butler  Street  Foundry  Co., 
supra  (159  IlL  249;  66  N.  £.  353) ; 
Chicago  Wall  Paper  Mills  v.  Gen- 
eral Paper  Co.,  147  Fed.  491;  78 
C.  C.  A,  607  (7th  C,  1906).  The 
prohibition  of  §  I  was  held  ap- 
plicable to  a  corporation  having  fif- 
teen hundred  members,  and  thus  de- 
scribed: "Appellee  receives  milk 
from  members,  anu  accounts  to  them 
for  the  same;  guarantees  to  mem- 
bers payment  for  milk  sold  by  it; 
fixes  and  determines  the  price  of 
milk;  retains  five  cents  upon  each 
can  of  milk  sold^  for  each  year;  has 
authority  over  all  milk  consigned 
by  any  of  its  members  to  any  stand 
within  the  corporate  limits  of  the 
city  of  Chicago;  a  member  cannot 
sell  his  stock  except  to  a  shipper 
and  producer  of  milk,  and  must  own 
as  many  shares  as  he  ships  cans  of 
milk  per  day,  but  not  to  own  more 
than  fifty  shares  of  stock."  Ford 
V.  Chicago  Milk  Shippers'  Assoc., 
155  ni.  166;  39  N.  E.  651;  27  L. 
H.  A.  298  (1895).  The  court  said: 
'The  corporation  as  an  entity  may 
not  be  able  to  create  a  trust  or 
combination  with  itself,  but  its  in- 
dividual shareholders  may,  in  oon- 
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stockholder  or  director  thereof^  the  purpose  and  effect  of  which 
combinatioiiy  contract  or  agreement  shall  be  to  place  the  man* 
agement  or  control  of  such  combination  or  combinations,  or 
the  manufactured  product  thereof,  in  the  hands  of  any  trustee 
or  trustees,  with  the  intent  to  limit  or  fix  the  price  or  lessen 
the  production  and  sale  of  any  article  of  commerce,  use  or  con- 
simiption,  or  to  prevent,  restrict  or  diminish  the  manufacture 
or  output  of  any  such  article."  ^^ 


trolling  it,  together  with  it,  create 
such  tru8t  or  combination  that  will 
constitute  it,  with  them,  alike  guil- 
ty." See  also  Harding  v.  American 
Glucose  Co.,  infra.  Such  prohibi- 
tion was  in  American  Strawboard 
Co.  ▼.  Peoria  Strawboard  Co.,  65  111. 
App.  502  (1896),  applied  to  an  ex- 
tensive combination  of  manufactur- 
ers of  strawboard  and  paper. 

To  similar  effect  with  Welch  v. 
Phelps  &  Bigelow  Windmill  Co.  (see 
under  Tex.,  §  232),  as  to  a  mere 
arrangement  between  principal  and 
agent,  see  Weiboldt  ▼.  Standard 
Fashion  Co.,  80  111.  App.  67  (1899). 
As  to  application  of  act  to  corpora- 
tion organized  to  acquire  patents, 
etc.,  see  §  148. 

In  an  indictment  against  corpo- 
rations under  the  act,  held  unneces- 
sary to  allege  the  place  of  their 
organization,  or  whether  they  were 
authorized  to  transact  or  conduct 
business  in  the  State.  Chicago,  Wil- 
mington, etc.  Coal  Co.  v.  People, 
214  111.  421,  446;  73  N.  E.  770,  777 
(1905). 

10 L.  1891,  p.  206,  §  2;  R.  6. 
(Starr  &  Curtis'  Ed.,  1896),  c.  88, 
I  100.  For  similar  provisions,  see 
under  Ala.  (§  204) ;  Iowa  (|  211) ; 
Kan.  (§  212) ;  Ky.  (§  213) ;  Mich. 
(§  217);  Mo.  (§  220);  Ohio  (§ 
227) ;  Utah  (§  233).  See  also  un- 
der Me.  (§  215). 

The  act  of  L.  1893,  p.  182;  R.  8. 


(Starr  &  Curtis  Ed.,  1896),  c  38, 
§§  109  et  seq.,  was  in  Connolly  ▼. 
Union  Sewer  Pipe  Co.,  184  U.  S. 
540;  22  Supm.  431;  46  L.  Ed.  679 
(1902),  as  an  entirety,  held  un- 
constitutional as  repugnant  to  the 
14th  amendment,  by  reason  of  the 
provision  of  §  9,  that*  the  act  should 
"not  apply  to  agricultural  products 
or  live  stock  while  in  the  hands  of 
producer  or  raiser.  See  Dunbar  v. 
American  Telephone,  etc.,  Co.,  87  N. 
E.  521,  528  (Supm.  Ct  IlL,  1909). 
See  also  under  Ga.  (§  207) ;  Ind.  (§ 
210) ;  La.  (§  214) ;  Mich.  (§  217) ; 
Mont.   (§  221);  N.  C.   (§  225);  N. 

D.  (§  226);  Tenn.  (§  231);  Tex. 
(§  232).  Compare  under  Mont.  (§ 
221). 

In  Harding  v.  American  Glucose 
Co.,  182  111.  551,  616,  625;   55  N. 

E.  577,  599,  602;  64  L.  R.  A.  738, 
764,  767;  74  Am.  St.  Rep.  189 
(1899),  the  prohibition  of  §   1  of 

the  act  of  1893,  against  a  combina- 
tion of  capital  or  acts  to  create  or 
carry  out  restrictions  in  trade  and 
to  prevent  competition,  had  been  ap- 
plied to  a  combination  among  "six 
corporations  engaged  in  the  manu- 
facture of  glucose,  which  can  only 
be  manufactured  in  a  certain  dis- 
trict or  extent  of  country,  and 
which,  with  the  exception  of  one 
small  plant,  were  the  only  corpora^ 
tions  engaged  in  such  business." 
It  also  appeared  that  ''the  abiUtj  to 
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§  210.  Indiana^— ^^Everj  scheme^  design,  underatanding, 
contract,  combination  in  the  form  of  a  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce,  or  to  create  or 
carry  out  restrictions  in  trade  or  commerce,  or  to  deny  or  re- 


prosecute snob  bueineBS  was  rare** 
and  that  it  was  '^difficult  for  new 
parties,  not  familiar  with  it,  to  en- 
gage  in  it." 

The  act  of  1891  was,  in  Ford  ▼. 
Chicago  Milk  Shippers'  Assoc,  su- 
pra, held  to  apply  to  a  corporation 
formed  before  its  passage.  As  to 
application  of  acts  of  1801  and  1893 
to  foreign  corporation,  see  Harding 
v.  American  Glucose  Co.,  supra  ( 182 
111.  636 ;  55  N.  E.  605 ;  64  L.  R.  A. 
771 )  •  In  Dunbar  v.  American  Tele- 
phone, etc.,  Co.,  supra,  it  was  held 
unnecessary  to  determine  whether 
there  was  a  violation  of  the  act  in 
case  of  purchase  of  stock  of  a  cor- 
poration. 

By  way  of  penalty  for  a  violation 
of  the  act  of  1891  by  "a  corpora- 
tion or  a  company,  firm  or  associa- 
tion," a  fine  of  not  less  than  $500 
or  more  than  $2,000  is  prescribed 
by  §  3  for  the  first  offense;  so  of 
not  less  than  $2,000  or  more  than 
$5,000  for  the  second;  not  less  than 
$5,000  or  more  than  $10,000  for  the 
third;  of  $15,000  for  every  subse- 
quent offense,  ''provided  that  in  all 
cases  under  this  act  either  party 
shall  have  the  right  of  trial  by 
jury.*'  By  way  of  penalty  for  a 
violation  of  the  act  by  an  "officer  or 
agent  or  receiver  of  any  corporation, 
company,  firm  or  association,  or  any 
member  of  any  company,  firm  or 
association,  or  any  individual,**  a 
fine  of  not  less  than  $200  or  more 
than  $1,000  or  imprisonment  for  not 
more  than  a  year,  or  both,  in  the 
discretion  of  the  court,  is  prescribed 
liy  §  4.    "Any  contract  or  agree- 


ment in  violation  of  any  provision 
of  the  preceding  sections  of  this  act 
shall  be  absolutely  void.'*   §  5.    In 
American  Strawboard  Co.  v.  Peoria 
Strawboard  Co.,  65   111.  App.   502 
(1896),  was  held  not  maintainable 
an  action  on  a  guaranty  of  rent 
due  under  a  lease  of  a  mill  to  a  cor- 
poration, the  whole  object  and  de- 
sign of  the  organization  of  which 
was  to  limit  the  production  and  en- 
hance the  price  of  the  commodity 
in  question.    It  appeared  that  su<di 
lease  was  a  mere  shift  or  device 
to  evade  the  act;  that  it  was  not 
made  in  good  faith,  but  was  part 
of  a  device  whereby,  for  the  pur- 
pose of  transferring  possession  un- 
der the  form  of  a  lease,  the  lessor 
was  to  receive  under  the  name  of 
a  rent  a  bonus  for  permitting  its 
plant  to  remain  idle  and  to  cease 
production.    In  Chicago  Wall  Paper 
Mills  V.  General  Paper  Co.,  147  Fed. 
491;  78  C.  C.  A.  607  (7th  C,  1906), 
in  an  action  for  the  price  of  goods 
sold,  it  was  held  no  defense  under 
§  5  that  the  seller  was  the  exclu- 
sive sales  agent  of  an  illegal  com- 
bination, it  being  said:    'The  con- 
tract thereby  denounced  (by  §  5)  as 
void  is  plainly  one  which  directly 
contravenes  the  earlier  sections;  one 
in  which  the  trust  takes  root,  or 
by  which  the  illicit  scheme  is  or- 
ganized.   The  defendant  purchased 
the  paper  in  the  ordinary  course  of 
business.    It  was  a  stranger  to  the 
alleged  unlawful  combination.    The 
sale  of  the  merchandise  had  no  di- 
rect relation  to  the  prohibitions  oi 
§§  1  and  2.*'    Here  were  cited  as 
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fuse  to  any  person  or  persons  full  participation^  on  equal  terms 
with  others,  in  any  telegraphic  service  transmitting  matter  pre- 
pared or  intended  for  public  use,  or  to  limit  or  reduce  the  pro- 
duction, or  increase  or  reduce  the  price  of  merchandise  or  any 


drawing  the  same  distinction  under 
the  Federal  act,  Hopkins  v.  U.  S., 
171  U.  S.  578,  592;  19  Supm.  40, 
46;  43  L.  Kd.  290  (1898) ;  Ander- 
son ▼.  U.  S.,  171  U.  S.  604,  615; 
19  Supm.  50,  54;  43  L.  Ed.  300 
( 1898 ) .  "Any  purchaser  of  any  ar- 
ticle or  oommodity  from  any  in- 
dividual, company  or  corporation 
transacting  business  contrary  to  any 
provision  of  the  preceding  sections 
of  this  act  shall  not  be  liable  for 
the  price  or  payment  of  such  article 
or  commodity,  and  may  plead  this 
act  as  a  defense  to  any  suit  for  such 
price  or  payment.''  §  6.  For  sim- 
ilar provisions,  see  under  Ark.  (§ 
205);  Iowa  (§  211);  Ky.  (§  213); 
Mb.  (§  220) ;  N.  M.  (§  223) ;  N. 
D.  (§  226).  See  also  under  Kan. 
(§  212).  This  provision  was  ap- 
plied in  Ford  v.  Chicago  Milk  Ship- 
pers' Assoc,  supra,  holding  not 
maintainable  an  action  by  a  cor- 
poration composed  of  milk  pro- 
ducers, to  recover  for  milk  sold. 
See,  however,  Wiley  v.  National 
Wall  Paper  Co.,  70  111.  App.  543 
(1896).  But  in  Lafayette  Bridge 
Co.  V.  City  of  Streator,  105  Fed. 
729  (C.  C.  m.,  1900),  such  pro- 
vision was  held  unavailable  to  a 
purchaser  in  the  absence  of  adjudi- 
cation by  a  competent  tribunal,  in  a 
direct  proceeding  instituted  for  that 
purpose,  determining  that  such  sell- 
er is  a  trust  or  combination  in  the 
sense  contemplated  by  the  act. 
Ford  V.  Chicago  Milk  Shippers' 
Assoc.,  being  distinguished  on  the 
ground  that  the  point  was  not  there 
raised.     In    Chicago    Wall    Paper 


Mills  V.  General  Paper  Co.,  147 
Fed.  491;  78  C.  C.  A.  607  (7th  0^ 
1906),  the  provision  was  held  un- 
available where  the  acts  constitut- 
ing the  illegal  restriction  were  per- 
formed outside  the  State.  See  also 
as  to  applica^'ATi  of  §  6,  Peoria 
Gas  &  Electric  Co.  v.  Peoria,  20O  U. 
a  48;  26  Supm.  414;  50  L.  Ed. 
365  (1906).  In  Connolly  y.  Union 
Sewer  Pipe  Co.,  supra.,  such  a  de- 
fense under  the  act  of  1893  was 
held  unavailable  by  reason  of  V-^ 
unconstitutionality  of  the  statute. 
By  §  7  provision  is  made  for  the 
recovery  of  fines  in  an  action  of 
debt  in  the  name  of  the  people. 
In  Chicago,  Wilmington,  etc..  Coal 
Co.  V.  People,  214  111.  421,  447;  73 
N.  E.  770,  777  (1905),  this  was 
held  not  to  preclude  an  indictment 
as  a  remedy  against  a  corporation. 
By  provisions  added  by  L.  1893, 
p.  89;  R.  S.  (Starr  ft  Curtis' 
Ed.,  1896),  c.  38,  §  107,  any  cor- 
poration doing  business  in  tUe 
State  is  required  to  make  oath  in 
a  prescribed  form  in  answer  to  an 
inquiry  from  tne  secretary  of  State 
as  to  whether  it  "has  all  or  any 
part  of  its  business  or  interest  in 
or  with  any  trust,  combination  or 
association  of  persons  or  stockhold- 
ers, as  named  in  the  preceding  pro- 
visions of  this  act"  For  failure  to 
comply  the  corporation  becomes  lia- 
ble to  a  penalty  of  $50  a  day  after 
refusal  or  failure  to  make  such 
oath,  or  to  forfeiture  of  charter  (in 
case  of  a  foreign  corporation,  revo- 
cation of  the  right  to  do  business). 
But   no   liability  to   any   criminal 
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commodity,  natural  or  artificial,  or  to  prevent  competition  in 
manufacturing,  within  or  without  this  State,  is  hereby  declared 
to  be  illegaL"  ^^     ^^Eveiy  person  who  shall  monopolize  or  at- 


proBecution  ia  to  result  ''by  reason 
of  anything  truthfully  disclosed  by 
the  affidavit  required  by  this  act,  or 
truthfully  disclosed  in  any  testi- 
mony elicited  in  the  execution  there- 
of." For  similar  provisions,  see  un- 
der Mo.  (§  220);  WU.  (§  236). 
In  People  ex  rel.  Akin  ▼.  Butler 
Street  Foundry  Co.,  201  111.  236; 
66  N.  E.  349  (1903),  the  provi- 
sions added  in  1893  were  held  con- 
stitutional as  affording  complete 
immunity  to  those  required  thereby 
to  furnish  evidence.  Notwithstand- 
ing the  general  language  of  the  re- 
quirement, the  affiant  is  only  requir- 
ed to  take  into  consideration  acts 
of  the  corporation  while  engaged 
in  business  wholly  within  the  State, 
and  if  in  connection  with  that  busi- 
ness it  has  not  been  connected  with 
any  trust,  etc.,  within  the  State,  or 
otherwise  violated  the  anti-trust 
legislation  of  lUinois,  he  may  truth- 
fully make  the  affidavit  to  that  ef- 
fect, though  the  corporation  at 
the  same  time  in  its  business  out- 
side the  State  has  been  connected 
with  trusts,  etc.,  in  violation  of 
the  Federal  act.  Id.  Nor  are  the 
provisions  added  in  1893  unconsti- 
tutional as  an  attempt  on  the  part 
of  the  legislature  to  exercise  judi- 
cial power,  "  as  singling  out  cor- 
porations as  the  only  class  upon 
which  the  act  is  to  operate,  and  ex- 
empting individuals  and  partner- 
ships, or  because  of  the  exemption 
of  corporations  organized  under  the 
building  loan  and  homestead  asso- 
ciation laws.  Id.  Such  provisions 
do  not  apply  to  corporations  organ- 
ised    under     such     laws.    See    as 


amended  by  L.  1907,  p.  216.  By 
§  8  provision  is  made  as  to  the 
duty  and  compensation  of  prose- 
cuting officers  and  as  to  the  dispo- 
sition of  fines. 

11  Stat  (Bums'  Ed.,  1908),  § 
3866.  There  is  here  a  saving  of 
^'powers,  rights  or  privileges  now 
existing  or  conferred  by  law."  And 
''it  shall  be  a  good  defense  to  any 
action  growing  out  of  any  viola- 
tion of  the  provisions  of  this  act 
or  any  other  act  or  common  law 
relating  to  the  subject-matter  of 
this  act,  if  the  defendant  shall 
plead,  and  by  a  fair  preponderance 
of  the  evidence,  prove  that  such  vio- 
lation is  not  in  restraint  of  trade 
or  commerce,  or  does  not  restrict 
trade  or  commerce,  or  limit  or  re- 
duce the  production,  or  increase  or 
reduce  the  price  of  merchandise,  or 
any  commodity,  natural  or  artifi- 
cial, or  prevent  competition  in  man- 
ufacturing." 

The  penalty  for  a  violation  of  § 
3866  or  §  3867  is  a  fine  not  ex- 
ceeding $6^000,  to  which  may  be 
added  imprisonment  not  exceeding 
a  year.  §§  3868,  3869  relate  to 
restrictions  upon  ''bidding  for  the 
letting  of  any  contract  for  private, 
or  public  work."  As  to  proceed- 
ings for  violation  of  the  act,  see 
§§  3870,  3873,  3874,  as  to  obtaining 
evidence,  §§  3871,  3876.  By  §  3872 
for  injury  to  business  or  propoiy 
by  reason  of  doing  anything  for- 
bidden or  declared  to  be  unlawful 
by  the  act,  there  may  be  recovered 
a  penalty  of  threefold  the  damages 
with  costs.  For  similar  provisions, 
see  under  Gal.    (§  206);   Kan.    (§ 
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tempt  to  monopolize,  or  combine  or  conspire  with  any  other 
person  or  persons  to  monopolize  any  part  of  the  trade  or  com- 


212);  Mich.  (I  217);  Minn.  (§ 
218) ;  Miss.  (§  219) ;  Mo.  (§  220) ; 
Neb.  (§  222) ;  N.  M.  (§  223) ;  Ohio 
(§  227);  OklA.  (§  228);  8.  D.  (| 
230) ;  Utah  (§  233) ;  Wis.  (§  286). 
As  to  application  of  word  "penon/' 
see  §  3875.  Bj  §  3877  the  pro- 
visions of  the  act  are  cumulative. 

The  former  act  (§§  3878,  et  seq.) 
is  probably  unconstitutional  because 
of  the  provision  of  §  3881  that  the 
act  ''shall  not  apply  to  agricultural 
products  or  live  stock  while  in  the 
possession  of  the  producer  or  rais- 
er." See  §  18 1»  supra;  also  under 
m.  (§  200) ;  La.  (§  214) ;  Mich.  (§ 
217);  Mont.  (§  221);  N.  C.  (§ 
225);  N.  D.  (§  226);  Tenn.  (§ 
231);  Tex.  (§232).  In  Sterling 
Remedy  Go.  v.  Wyckoff,  154  Ind. 
437;  56  N.  E.  911  (1900),  the  act 
was  held  not  to  apply  to  a  con- 
tract entered  into  prior  to  its  en- 
actment. The  act  was  applied  in 
Over  V.  Byram  Foundry  Co.,  37  Ind. 
App.  452;  77  N.  £.  302;  117  Am. 
St.  Rep.  327   (1906). 

By  §  3889  "all  arrangements, 
agreements,  trusts  or  combinations, 
or  any  agreement  or  arrangements 
that  are  made  whereby  a  party  or 
corporation  refuses  to  furnish  any 
article  or  articles  required  to  be 
used  in  the  manufacture  of  any 
article  or  merchandise  when  the 
party  or  corporation  can  furnish 
the  same,  or  by  charging  more  than 
the  regular  and  ordinary  price  for 
the  same  or  doing  or  refusing  to 
do  any  act  or  acts  that  would  cause 
buch  party  to  cease  to  manufacture 
such  article  or  hinder  such  person 
or  corporation  from  so  doing,  and 
all  arrangements,  contracts  or  acts 


done  or  performed  between  any  per- 
son  or   corporation   made   for   the 
purpose  of  compelling  any  person 
or  corporation  engaged  in  the  busi- 
ness of  manufacturing  any  article 
of  merchandise  to  cease  manufactur- 
ing any  such  article,  or  compelling 
the  same  to  close  down  or  go  out  of 
business,  is  hereby  declared  to  be 
against  public  policy,  unlawful  and 
void."    Compare  as  to  prohibitions 
against   boycotts,   under   S.   C.    (§ 
229);  Tex.    (§  232).     See  also  un- 
der Ohio  (§227).    By  §  3890  pro- 
vision is  made  for  forfeiture  of  the 
charter  of  a  domestic  corporation 
for  violation  of  any  of  the  provi- 
sions of  the  act,  and  for  denial  to 
a  foreign  corporation  of  the  right 
to  do  business  for  such  violation. 
As  to  whether  commencement  of  ac- 
tion is  doing  business,  see  Sterling 
Remedy  Co.  v.  Wyckoff,  supra.    By 
§  3891  any  violation  of  the  provi- 
sions of  the  act  "shall  be  deemed 
and  is  hereby  declared  to  be  destruc- 
tive of  full   and   free   competition 
and   a   conspiracy   against   trade." 
The  penalty  is  a  fine  of  not  less 
than  $100  or  more  than  $5,000,  and 
imprisonment  not  less  than  one  or 
more  than  ten  years,  or  both  such 
fine  and  imprisonment.    By  §  3892 
any  person  damaged  by  a  combina- 
tion, etc.,  such  as  described  in   | 
3889,  may  recover  the  full  considera- 
tion or  sum  paid  for  any  goods,  etc, 
the  sale  of  which  is  controlled  by 
such  combination.    See  under  Kan. 
(§  212);  N.  D.   (§  226);  Okla.   (§ 
228);    S.   D.    (§    230);    Tenn.    (§ 
231). 

For  prohibition  of  restriction  in 
express  business,  see  §§  3915-7. 
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merce  within  this  State,  shall  he  deemed  gaUtj  of  a  misde- 
meanor." ** 

§  211.  Iowa. — ^^^Any  corporation  organized  nnder  the  laws 
of  this  or  any  other  State  or  country  for  transacting  or  con- 
ducting any  kind  of  business  in  this  State^  or  any  partnership, 
association  or  individual  creating,  entering  into  or  becoming  a 
member  of  or  a  party  to  any  pool,  trust,  agreement,  contract, 
combination,  confederation  or  understanding  with  any  other 
corporation,  partnership,  association  or  individual,  to  regulate 
or  fix  the  price  of  any  article  of  merchandise  or  commodity,** 
or  to  fix  or  limit  the  amount  or  quantity  of  any  article,  com- 
modity or  merchandise  to  be  manufactured,  mined,  produced  or 
sold  in  this  State,  shall  be  guilty  of  a  conspiracy."  *^ 

§  212.  Kansas.— ^^ A  trust  is  a  combination  of  capital,  skill, 
or  acts,  by  two  or  more  persons,  firms,  corporations,  or  asso- 
ciations of  persons,  or  either  two  or  more  of  them,  for  either, 


»§  3867. 

IS  In  Rohlf  y.  Kaaemeiery  118  N. 
W.  276  (Supm.  Ct.  Iowa,  1008 )« 
lield  not  to  apply  to  a  combination 
to  fix  the  price  of  labor,  in  this 
case,  of  medical  services. 

14  Code  ( 1897) ,  §  6060.  See  Will- 
son  v.  Morse,  117  Iowa,  681;  91  N. 
W.  823  (1902).  For  similar  pro- 
visions, see  under  Ala.  (§  204) ; 
Ark.  (§  205);  lU.  (§  209);  Ky. 
(}  213);  Minn.  (§  218);  Miss.  (§ 
219) ;  Mo.  (§  220) ;  N.  D.  (§  226) ; 
Okla.  (§  228);  S.  O.  (}  229); 
Utah  (§233).  §§  6061,  6063,  6064 
are  to  substantially  the  same  effect 
as  ni.  L.  1891,  p.  206,  §§  2,  6,  6 
respectively  (§  209).  By  §  6062 
(as  amended  by  L.  1907,  c.  187),  by 
way  of  penalty  for  a  violation  of 
I  6060  or  §  6061,  a  corporation,  com- 
pany, firm  or  association  shall  be 
fined  not  less  than  $600  or  more 
than  $6,000;  an  officer  or  member 
thereof  or  an  individual  shall  be  so 
lined,  or  be  imprisoned  not  more 


than  a  year,  or  both;  by  §§  6066, 
6066,  provision  is  made  for  the 
forfeiture  of  the  charter  of  a  do- 
mestic corporation  violating  any  of 
the  preceding  provisions;  see  $  6067 
as  to  duties  and  compensation  of 
prosecuting  officers.  As  to  consti- 
tutionaUty  of  §§  6060,  6061,  6062, 
see  Dom  v.  Cooper,  117  N.  W.  1 
(Supm.  Ct  Iowa,  1908). 

In  Carroll  v.  Greenwich  Ins.  Co., 
199  U.  S.  401;  26  Supm.  66;  60 
L.  Ed.  246  ( 1906) ;  reversing  Green- 
wich Ins.  Co.  V.  Carroll,  126  Fed. 
121  (C.  C.  Iowa,  1903),  was  sus- 
tained §  1764  relating  only  to  com- 
binations affecting  fire  insurance. 
See  Beechley  y.  Mulville,  102 
Iowa,  602;  70  N.  W.  107;  63  Am. 
St.  Rep.  479  (1897),  as  to  appU- 
cation  of  §  6060  to  combination  to 
fix  rates  of  insurance.  By  §  2127 
pooling  contracts  among  carriers  are 
prohibited. 

L.  1907,  c.  187,  relates  to  "grain 
combinations." 
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any  or  all  of  the  following  purposes:  (1)  To  create  or  carry 
out  restrictions  in  trade  ^^  or  commerce^  or  aids  to  commerce,  or 
to  carry  out  restrictions  in  the  full  and  free  pursuit  of  any 
business  authorized  or  permitted  by  the  laws  of  this  State.  (2) 
To  increase  or  reduce  the  price  of  merchandise,  produce  or  com- 
modities or  to  control  the  cost  or  rates  of  insurance.  (8)  To 
prevent  competition  in  the  manufacture,  making,  transporta* 
tion,  sale  or  purchase  of  merchandise,  produce  or  commodities, 
or  to  prevent  competition  in  aids  to  commerce.  (4)  To  fix 
any  standard  or  figure  whereby  its  price  to  the  public  shall  be, 
in  any  manner,  controlled  or  established,  any  article  or  com- 
modity of  merchandise,  produce  or  commerce  intended  for  sale, 
use  or  consumption  in  this  State.  (5)  To  make  or  enter  into, 
or  execute  or  carry  out,  any  contract^  obligation  or  agreement 
of  any  kind  or  description  by  which  they  shall  bind  or  have 
to  bind  themselves  not  to  sell,  manufacture,  dispose  of  or 
transport  any  article  or  commodity,  or  article  of  trade,  use, 
merchandise,  conmierce  or  consumption  below  a  common  stand- 
ard figure;  or  by  which  they  shall  agree  in  any  manner  to 
keep  the  price  of  such  article,  commodity  or  transportation  at 
a  fixed  or  graded  figure ;  or  by  which  they  shall  in  any  manner 
establish  or  settle  the  price  of  any  article  or  commodity  or 
transportation  between  them  or  themselves  and  others,  to  pre- 
clude a  free  and  unrestricted  competition  among  themselves  or 
others  in  transportation,  sale  or  manufacture  of  any  such  arti- 
cle or  commodity;  or  by  which  they  shall  agree  to  pool,  com- 
bine or  unite  any  interest  they  may  have  in  connection  with 
the  manufacture,  sale  or  transportation  of  any  such  article  or 
commodity,  that  its  price  may  in  any  manner  be  affected."  ^* 


xsThe  word  'trade,"  as  used  in 
the  title  of  the  act  of  1889,  was 
held  to  include  the  business  of  in- 
surance. Matter  of  Pinkney,  47 
Kan.  89;  27  Pac.  179  (1891); 
8Ute  ▼.  Phipps,  50  Kan.  609;  31 
Pao.  1097;  18  L.  R.  A.  657;  34 
Am.  St.  Rep.  152  (1893);  so  to 
mean    domeBtio,    as    distinguished 


from    interstate,    trade.    State    ▼. 
Phipps,  supra. 

i«G.  S.  (Dassler's  Ed.,  1905),  § 
4464  (L.  1897,  c.  265).  Such  com- 
binations are  declared  **io  be  against 
public  policy,  unlawful  and  void." 
Id.  For  similar  provisions,  see  un- 
der Cal.  (§  206);  La.  (§  214); 
Mich.  (§  217) ;  Miss.  (§  219) ;  Neb. 
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§  213.  Kentneky.— '^If  any  oorporation  under  the  lawB  of 
Kentucky,  or  under  the  laws  of  any  other  State  or  country^ 
for  transacting  or  conducting  any  kind  of  business  in  this  State, 
or  any  partnership,  company,  firm  or  individual,  or  other  asso- 


(§  222) ;  Ohio  (§  227) ;  S.  D.  (§ 
230);  Tex.  (§  232);  Wis.  (§  236). 
In  Smiley  v.  KanBaa,  196  U.  S.  447; 
25  Supm.  276;  49  L.  Ed.  546 
(1905);  affirming  State  ▼.  Smiley, 
65  Kan.  240;  69  Pac.  199;  67  L.  R. 
A.  903  (1902),  the  act  of  1897  was 
sustained  as  not  in  conflict  with 
the  14th  amendment,  so  far  as  ap- 
plicable to  a  secret  arrangement  by 
which  under  penalties  an  apparently 
existing  competition  among  all  the 
dealers  in  a  necessary  of  life 
(wheat)  in  a  small  village,  was  sub- 
stantially destroyed  without  any 
merging  of  interests  through  part- 
nerships or  incorporation.  The 
court  said:  "That  is  as  far  as  we 
need  to  go  in  sustaining  the  judg- 
ment in  this  case.  That  is  as  far 
as  the  Supreme  Court  of  the  State 
went.  If  other  transactions  are  pre- 
sented in  which  there  is  an  absolute 
freedom  of  contract  beyond  the  pow- 
er of  tne  legislature  to  restrain, 
which  come  within  the  letter  of  any 
of  the  clauses  of  this  statute,  the 
courts  will  undoubtedly  exclude 
them  from  its  operation."  To  the 
same  effect,  State  v.  Wilson,  73 
Kan.  343;  84  Pac.  737;  117  Am.  St. 
Rep.  479  (1906) ;  see  also  State  v. 
Jack,  69  Kan.  387;  76  Pac.  911;  1 
L.  R.  A.  N.  S.  167  (1904) ;  Re  Bell, 
69  Kan.  855;  76  Pac.  1129  (1904). 
See  under  Tex.  (§  232),  National 
Cotton  Oil  Co.  V.  Texas,  197  U.  S. 
115;  25  Supm.  379;  49  L.  Ed.  689 
(1905). 

In  State  v.  Wilson,  73  Kan.  334 ; 
80  Pac.  639  (1905),  the  act  of 
1897  was,  as  a  penal  statute,  held 


to  require  *'a  strict,  rather  than  a 
free,  construction."  See,  however, 
subsequent  decision  in  73  Kan.  343; 
84  Pac.  737;  117  Am.  St.  Rep. 
479  (1906),  where  it  was  held  ap- 
plicable to  an  agreement  among 
those  engaged  in  buying  and  selling 
live  stock  for  others,  as  to  amount 
of  compensation. 

In  State  v.  International  Har- 
vester Co.  of  America,  99  Pac.  603 
(Supm.  Ct.  Kan.,  1909),  the  act  waa 
applied  in  holding  illegal  a  combi- 
nation of  corporations  for  the  man- 
ufacture of  harvesting  machineiy, 
effected  through  the  medium  of  a 
holding  oorporation,  it  being  said 
(99  Pac.  607):  ''None  of  these 
transfers  (to  the  holding  company) 
were  actual  sales  made  in  good 
faith,  but  were  mere  shifts  by 
which  to  create  a  consolidation,  un- 
der one  management,  of  these  im- 
mense aggregations  of  capital. 
.  •  .  The  purchase  of  these  cor- 
porations was  accomplished  by  is- 
suing to  them  in  payment  therefor, 
the  stock  of  the  (holding  company), 
which  was  selected  by  the  associa- 
tion, to  hold  and  manage  the  busi- 
ness of  all.  This  corporation,  un- 
der the  contract  of  the  association, 
buys  the  entire  output  of  machinery 
produced  by  the  subordinate  com- 
panies, and  places  the  same  upon 
the  market  through  its  agents  at 
prices  fixed  by  it;  each  agent  being 
confined  exclusively  to  the  sale  of 
machinery  obtained  from  this  com- 
pany. ...  By  the  contract  un- 
der which  this  combination  is  made, 
the  defendant  receives  all  commod- 
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dation  of  persons  shall  create,  establish,  oi^anize  or  enter  into, 
or  become  a  member  of,  or  a  party  to,  or  in  any  way  interested 
in  any  pool,  trusty  combine,  agreement,  confederation  or  under- 


ities  sold  by  it  irom  the  holding 
company,  and  ib  prohibited  from 
dealing  in  any  other,  while  the  sub- 
ordinate corporations  dispose  of  all 
their  productions  to  the  holding 
company  and  are  prohibited  from 
selling  their  products  to  any  other 
buyer." 

''All  persons,  companies  or  cor- 
porations within  this  State  are 
hereby  denied  the  right  to  form  or 
to  be  in  any  manner  interested 
either  directly  or  indirectly,  as 
principal,  agent,  representative,  con- 
signee  or  otherwise,  in  any  trust 
as  defined  in  §  1."  §  4465  (2).  By  §§ 
4466,  4467  (3,  4)  provision  is  made 
for  the  forfeiture  of  the  charter  of 
a  corporation  and  its  dissolution,  for 
a  violation  of  the  provisions  of  the 
act;  also  for  subjecting  its  stock- 
holders, officers,  etc,  to  the  penal- 
ties of  the  act  By  §  4468  (6),  a 
person  or  corporation  violating  any 
of  the  provisions  of  the  act  within 
the  State  is  prohibited  from  doing 
business  in  the  State,  and  it  is  pro- 
hibited to  handle  the  goods  of  or 
deal  with  such  person  or  corpora- 
tion. Of  this  provision  it  was  said 
in  State  v.  Jack,  69  Kan.  387;  76 
Pao.  911;  1  L.  R.  A.  N.  S.  167 
(1904),  that  this  contemplates 
"prohibiting  of  the  continuance  of 
or  engagement  in  business  in  the 
State  only  when  such  business  is 
in  violation  of  the  act";  that  "it 
was  not  intended  thereby  to  pro- 
hibit persons  from  continuing  or 
engaging  ii^  any  lawful  business 
in  the  State,  not  conducted  or 
carried  on  in  violation  of  the  act." 
Provision    is    also    made    for    en- 


forcing the  provisions  of  this  see- 
tion  by  injunction  or  other  proceed- 
ing; ^e  penalty  for  violation  is  a 
fine  of  not  less  than  $100  or  more 
than  $1,000  and  imprisonment  for 
not  less  than  30  days  or  more  than 
six  months,  also  a  forfeiture  of  not 
less  than  $100  for  each  day  of 
violation.  By  §  4469  (6),  by  way 
of  penalty  for  a  violation  of  the 
act  is  prescribed  a  fine  of  not  less 
than  $100  or  more  than  $1,000,  and 
imprisonment  for  not  less  than  30 
days  or  more  than  6  months,  also 
a  forfeiture  of  $100  for  each  day  of 
violation.  Provision  is  also  made 
for  enforcing  the  act.  "Any  con- 
tract or  agreement  in  violation  of 
any  of  the  provisions  of  this  aet 
shall  be  absolutely  void  and  not 
enfordble  in  any  of  the  courts  of 
this  State;  and  when  any  civil  ac- 
tion shall  be  commenced  in  any 
court  of  this  State  it  shall  be  law- 
ful to  plead  in  the  defense  thereof 
that  the  plaintiff  or  any  other  per- 
son interested  in  the  prosecution  of 
the  case  is  at  the  time  or  has  with- 
in one  year  next  preceding  the  date 
of  the  commencement  of  any  such 
action,  been  guilty,  either  as  prin- 
cipal, agent,  representative,  or  con- 
signee, directly  or  indirectly,  of  a 
violation  of  any  of  the  provisions  of 
this  act,  or  that  the  cause  of  action 
grows  out  of  any  business  transac- 
tion in  violation  of  this  act."  § 
4470  (7).  See  also  under  Aik.  (§ 
205) ;  HI.  (§  209) ;  Iowa  (§  211) ; 
Ey.  (§  213) ;  Mo.  (§  220) ;  N.  M. 
(§  223) ;  N.  D.  (§  226).  See  Bai^ 
ton  V.  Mulvane,  infra.  That  §  4470 
"contemplates  only  civil  actions  re- 
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Standing  with  any  other  corporation,  partnership,  individual  or 
person,  or  association  of  persons,  for  the  purpose  of  rq;ulating 
or  controlling  or  fixing  the  price  of  any  merchandise,  manuf  ac- 


lating  to  and  growing  out  of  trans- 
actions  prohibited  hj  the  act,"  see 
State  y.  Jack,  69  Kan.  887,  309 ;  76 
Pac  911,  915;  I  L.  R.  A.  N.  8.  167, 
174  (1904),  where  it  was  said;  ''It 
was  not  intended  by  the  legislature 
to  deprive  the  litigant  of  the  right 
to  resort  to  the  courts  f6r  the  pro- 
tection of  property  rights  and  inter- 
ests not  connected  with  sudi  com- 
binations or  trusts.  Thus  inter- 
preted  the  provision  is  a  valid  ez« 
crcise  of  legislative  power  and  is  not 
open  to  the  charge  that  it  consti- 
tutes outlawiy."  To  the  same  ef- 
fect, State  V.  Wilson,  73  Kan.  334; 
80  Pac  639  (1906).  In  a  subse- 
quent decision  in  73  Kan.  343;  84 
Pac.  737;  117  Am.  St.  Rep.  470 
(1906),  such  provision  was  ap- 
plied to  a  mortgage,  the  considera- 
tion for  which  was  a  charge  for 
commissions  held  illegal  under  the 
act  By  §  4471  (8)  a  right  of  ac- 
tion is  given  to  one  damaged  by  any 
agreement,  eta,  described  in  §§ 
4464  or  4465.  For  similar  provi- 
sions,  see  under  Cal.  (§  206) ;  Mich. 
(§  217);  Miss.  (I  219);  Mo.  (§ 
220);  Neb.  (§  222);  N.  M.  (§ 
223) ;  Ohio  (§  227) ;  Okla.  (§  228) ; 
S.  D.  (§  230) ;  Utah  (§  233) ;  Wis. 
(§  235).  See  under  §  169,  Crystal 
Ice  Co.  V.  Wylie,  65  Kan.  104;  68 
Pac.  1086  (1902).  By  §  4472  (9) 
provision  is  made  for  enforcement 
of  the  act;  by  §  4473  (10)  for  com- 
pelling the  attendance  and  testi- 
mony of  witnesses  and  for  the  prose- 
cution of  such  violators  of  the  act 
as  the  testimony  of  such  witnesses 
shall  disclose.  In  State  v.  Jack,  69 
Kan.  387;  76  Plus.  911;  1  L.  R.  A. 


N.  S.  167  (1904),  this  provision 
was  sustained  againstthe  objection  of 
unconstitutionality,  thus  that  the 
procedure  there^mder  is  not  judicial 
in  its  character  and  is  not  due 
process  of  law,  and  because  of  tend- 
ency to  incriminate  the  witness. 
The  immunity  provided  was  held 
sufficient.  It  was  held  no  objection 
that  the  answers  of  the  witness 
might  disclose  violations  of  the  Fed- 
eral anti-trust  act  and  the  evidence 
thus  given  be  used  against  him  i  i 
a  prosecution  for  violation  of  such 
act  To  the  same  effect.  Re  Bell,  69 
Kan.  856;  76  Pac  1129  (1904). 

The  act  of  1897  seems  to  super- 
sede §§  4443-51  (L.  1889,  c  257). 
See  State  v.  Wilson,  73  Kan.  334; 
80  Pac  639  (1905).  §  4443  (1) 
is  similar  to  Tenn.  L.  1903,  c  140, 
§  1  (see  §  231) ;  §  4444  to  Dl.  L. 
1891,  p.  206,  §  2  (see  §  209).  For 
penalties,  see  §  4445  (3).  By  § 
4446  (4)  one  damaged  by  any  ar 
rangement  described  in  §  4443  (1) 
or  §  4444  (2)  may  recover  "the  full 
consideration  or  sum  paid  by  him 
for  any  goous,  wares,  merchandise 
and  articles  included  in  or  advanced 
or  controlled  in  price  by  said  com- 
bination, or  the  full  amount  of 
money  so  borrowed."  See  also  un- 
der Ind.  (§  210) ;  S.  D.  (§  230) ; 
Tenn.  (§  231).  §  4447  (5)  is  sim- 
ilar to  §  4470  (7),  supra;  §  4447 
was  held  in  Bar*^  n  v.  Mulvane,  59 
Kan.  313;  52  Pac.  883  (1898),  not- 
withstanding the  generality  of  the 
language,  not  to  apply,  where  it 
did  not  appear  that  the  contract 
and  transactions  upon  which  the  ae- 
tion  was  based,  formed  any  part  of 
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tured  articles  or  property  ^^  of  any  kind,  or  shall  enter  into, 
become  a  member  of^  or  party  to^  or  in  any  way  interested  in 
any  pool,  agreement,  contract,  understanding,  combination  or 
confederation,  having  for  its  object  the  fixing,  or  in  any  way 
limiting  the  amount  or  quantity  of  any  article  of  property, 
commodity  or  merchandise  to  be  produced  or  manufactured. 


the  iUegal  combination,  or  pro- 
moted it  in  effect  or  design;  and, 
furthermore,  tLe  plaintiff  was  mere- 
ly a  smaU  stockholder  in  a  corpora- 
tion that  was  a  party  to  the  com- 
bination. By  §  4448  (6)  ''the  pur- 
chase, sale  or  manufacture  of  any 
goods,  wares,  merchandise  or  other 
commodities  in  this  State  by  any 
person  or  corporation  who  has  en* 
tered  into  any  such  arrangements, 
contracts,  agreements,  trusts  or  com- 
binations in  any  other  State  or  Ter- 
ritory, as  described  in  §§  1  or  2 
(4443  or  4444),  or  the  purchase, 
sale  or  manufacture  of  any  such 
articles  by  any  agent  or  attorney 
for  such  person,  or  as  an  agent, 
officer  or  stock  broker  (holder?)  of 
any  such  corporation  as  a  trustee, 
committee  or  in  any  capacity  what- 
ever, shall  constitute  a  violation  of 
this  act."  In  State  ▼.  International 
Harvester  Co.,  supra,  this  was  ap- 
plied to  a  sale  by  a  corporation 
belonging  to  the  corporation  there 
held  illegaL 

By  §§  4449-61  (7-0)  provision 
is  made  for  enforcement  of  the  above 
provision. 

§§  4462-4  (L.  1891,  o.  158),  re- 
lating to  live  stock  were  in  State 
V.  Wilson,  78  Kan.  343;  84  Pac. 
737;  117  AnL  St.  Rep.  479  (1906), 
held  repealed  by  the  act  of  1897, 
supra.  See  previous  decision  in  73 
Kan.  884;  80  Pac.  639  (1906). 
The  act  of  1891  had  been  applied  in 


Greer  v.  Payne,  4  Kan.  App.  163; 
46  Pac.  190   (1896). 

§§  4466-9  (L.  1899,  c.  293),  re- 
late to  the  business  of  dealing  in 
grain,  seeds,  live  stock  or  hay;  see 
also  as  to  pooling  among  grain  deal- 
ers, §§  4440-2;  State  v.  Smiley, 
supra;  Stata  v.  Dreany,  66  Kan. 
292;  69  Pac.  182  (1902).  For  pro- 
hibition against  agreement  between 
railroad  corporations  for  division 
of  earnings,  see  §  6492. 

IT  The  word  "property"  as  here 
used  was  declared  not  to  "include 
the  right  to  enter  into  a  contract 
of  insurance,  nor  to  fix  the  terms 
upon  which  such  a  contract  will  be 
made.''  .^!tna  Ins.  Ck>.  v.  Common- 
wealth, 106  Ky.  864,  876;  61  S. 
W.  624,  626;  46  L.  R.  A.  366,  368 
(1899).  The  prohibition  against 
any  agreement,  etc.,  to  "regulate  or 
control  or  fix  the  price  of  any  mer- 
chandise, manufactured  articles  or 
property  of  any  kind"  was  held  to 
apply  to  an  agreement  to  raise  the 
price  of  beer  $1  a  barrel,  though 
occasioned  by  the  imposition  of  a 
tax  of  $1  a  barrel  upon  beer,  the 
objection  being  overruled  that  the 
agreement  relating  to  beer  "was  not 
iUegal,  for  the  reason  that  the 
cheaper  the  drink  the  more  of  it 
will  be  used,  and  the  law  does  not 
favor  the  increased  use  of  intoxi- 
cants. But  the  statute  makes  no 
such  exception."  Commonwealth  y. 
Bavarian  Brewing  Co.,  112  Ky.  926 1 
66  a  W.  1016  (1902). 
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minedy  bou^t  or  sold,  shall  be  deemed  guilty  of  the  crime  of 
conspiracy."  *•  **  It  shall  not  be  lawful  for  any  corporation  to 
issue,  or  to  own,  have  or  sell  any  trust  certificates  or  stocks,  or 
for  any  corporation's  agent,  officer  or  employee,  agent  or  direc- 
tor, or  any  corporation  to  enter  into,  either  verbally  or  in  writ- 
ing, any  combinations,  contract,  agreement  or  understanding 
with  any  person  or  persons,  corporation  or  corporations,  or  with 
any  director,  agent  or  officer  thereof,  the  purpose  or  effect  of 
which  combination,  contract,  agreement  or  understanding  would 


IS  Stat.  ( 1903 ) ,  §  3916.  For  sim- 
ilar provisions,  see  under  Ala.  (§ 
204);  Ark.  (§  205);  UL  (§  209); 
Iowa  (§  211);  Minn.  (§  218); 
Miss.  (§  219) ;  Mo.  (§  220) ;  N.  D. 
(§  226);  S.  C.  (§  229);  Utah  {§ 
233).  'at  shall  be  the  duty  of  the 
General  Assembly,  from  time  to 
time,  as  necessity  may  require,  to 
enact  such  laws  as  may  be  neces- 
sary to  prevent  all  trusts,  pools, 
combinations  or  other  organizations 
from  combining  to  depreciate  below 
its  real  value,  any  article,  or  to  en- 
hance the  cost  of  any  article  above 
its  real  value."  Const.,  art.  198. 
As  to  effect  thereof,  see  Common- 
wealth V.  International  Harvester 
Co.,  infra.  In  C6mmonwealth  y. 
Bavarian  Brewing  Co.,  supra,  §  3916 
was  held  not  in  conflict  with  art. 
198.  In  Commonwealth  v.  Grin- 
stead,  108  Ky.  59;  55  S.  W.  720 
(1900),  the  provisions  of  §  3915 
et  seq.  (enacted  in  1890),  were 
held  not  repealed  by  art.  198 
(adopted  in  1891),  or  by  §  1  of  the 
schedule  of  the  Constitution;  also 
held  not  repealed  because  of  omis- 
sion from  act  of  1893  revising 
criminal  laws;  also  held  not  objec- 
tionable on  the  ground  of  uncer- 
tainty. To  like  effect,  see  Com- 
monwealth V.  International  Harves- 
ter Co.,  115  S.  W.  703  (Ct.  App. 
Ky.,  1909).     In  a  subsequent  ded- 


sion  in  Commonwealth  v.  Grinstead, 
in  111  Ky.  203;  63  S.  W.  427;  56 
L.  R.  A.  709  (1901),  §  3915  was 
held  not  violated  by  agreements  by 
those  purchasing  from  manufactur- 
ers not  to  sell  for  less  than  a  fixed 
price.  In  International  Harvester 
Co.  ▼.  Commonwealth,  99  S.  W. 
637  (Ct.  App.  Ky.,  1907),  it  was 
applied  in  sustaining  the  conviction 
of  a  corporation  for  entering  into  a 
combination  to  fix  the  price  of  man- 
ufactured articles;  i.  e.,  harvesting 
machines.  The  agreement  in  ques- 
tion, though  entered  into  outside, 
was  executed  within  the  State.  In 
Brewster  v.  Miller,  101  Ky.  368; 
41  S.  W.  301;  38  L.  R.  A.  506 
(1897),  where  no  action  was  held 
to  lie  against  the  members  of  a  com- 
bination for  refusal  to  sell  (see  §{ 
21,  164),  it  was  r^;arded  as  un- 
necessary to  determine  whether  such 
combination  was  within  the  prohi- 
bition of  §  3916.  See  also  as  to  ap- 
plication of  §  3916,  Owen  County 
Burley  Tobacco  Soc.  v.  Brumbadc, 
infra.  In  (}ommonwealth  v.  Inter- 
national Harvester  Co.,  supra,  it 
was  sustained  against  the  objection 
that  the  act  of  1906,  infra,  pro- 
duced a  discrimination  in  favor  of 
farmers.  See  also  American  TVh 
bacco  Co.  V.  Commonwealth,  116  S. 
W.  764  (Ct.  App.  Ky.,  1909). 
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be  to  place  the  managementy  control  or  any  part  of  the  business 
of  such  combination  or  association,  or  the  manufactured  product 
thereof,  in  the  hands  or  under  the  control,  in  whole  or  in  part, 
of  any  trustee  or  trustees,  or  agents,  or  any  person  whatever, 
with  the  intent,  or  to  have  the  effect  to  limit,  fix,  establish  or 
change  the  price  of  the  production  or  sale  of  any  article  of 
property  or  of  commerce,  or  to  prevent,  restrict  or  in  any  way 
diminish  the  manufacture  or  output  of  any  such  article  or  prop- 
erty." " 

§  214.    I<oiiiiiana.so 


1*  §  3916.  For  similar  proyisions, 
see  under  Ala.  (§  204);  111.  (§ 
209);  Iowa  (§  211);  Mich.  (§ 
217);  Mo.  (§  220);  Ohio  (§  227); 
Utah  (§  233).  See  alBO  under  Me. 
(§  216). 

By  way  of  penalty  for  a  viola- 
tion  of  the  act,  a  fine  of  not  less 
than  $500  or  more  than  $5,000  is 
prescribed  and  in  certain  cases  im- 
prisonment for  not  less  than  6  or 
more  than  12  months,  or  both  such 
fine  and  imprisonment.  §  3917. 
An  indictment  following  the  lan- 
guage^ of  the  statute  was  held  suffi- 
cient in  Commonwealth  y.  Qrin- 
stead,  supra.  §  3918  is  to  substan- 
tiaUy  the  same  effect  as  §§  5,  6  of 
the  111.  act  of  1891  (see  §  200).  By 
§  3919  provision  is  made  for  the 
forfeiture  of  the  charter  of  a  do- 
mestic corporation  violating  the  act. 
For  prohibition  of  pooling  contracts 
between  carriers,  see  Const.,  art. 
201;  against  restriction  upon  com- 
petition in  fire  insurance  business, 
L.  1902,  c.  183;  L.  1900,  c.  110. 

L.  1906,  c.  117,  amended  by  L. 
1908,  c  8,  relates  to  combining  or 
pooling  crops  of  wheat,  tobacco  and 
other  products.  See  as  to  such  act, 
Owen  County  Burl^  Tobacco  Soc 
V.  BrumbacK,  107  S.  W.  710  (Ct. 
App.  Ky.,  1908),  where  it  was  held 


in  violation  of  neither  the  constitu- 
tional prohibition  of  ''grant  of  ex- 
clusive separate  public  emoluments 
or  privileges"  nor  of  14th  amend- 
ment, nor  of  Ky.  Const.,  art.  198. 
To  like  effect.  Commonwealth  v.  In- 
ternational Harvester  Co.,  115  6.  W. 
703  (Ct.  App.  Ky.,  1909).  See  also, 
as  to  such  act.  International  Har- 
vester Co.  V.  Commonwealth,  99  S. 
W.  637  (a.  App.  Ky.,  1907). 

SOL.  1892,  c  90;  R.  S.  (Wolff's 
Ed.,  1904),  p.  1804,  is  probably  un- 
constitutional because  of  the  provi- 
sion of  §  8  excepting  from  the  oper- 
ation of  the  act  agricultural  prod- 
ucts or  live  stock  while  in  the  uands 
of  the  producer  or  raiser;  also  com- 
binations or  confederations  of  la- 
borers for  the  purpose  of  increase 
of  their  wages  or  redress  of  griev- 
ances. See  §  181;  also  under  Ga. 
(§  207);  IlL  (§  209);  Ind.  (§ 
210);  Mich.  (§  217);  Mont.  (§ 
221) ;  Neb.  (§  222) ;  N.  C.  (§  225)  ; 
N.  D.  (§  226);  Tenn.  (§  231); 
Tex.  (§  232);  Wis.  (§  235).  For 
prior  anti-trust  act,  see  L.  1890,  c 
86;  R.  S.  (Wolff's  Ed.,  1904),  p. 
1806.  "It  shall  be  unlawful  for 
persons  or  corporations  or  their  le- 
gal representatives  to  combine  or 
conspire  together,  or  to  unite  or 
pool  their  interests  for  the  purpose 
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§  215.  Maine,— "It  shall  be  unlawful  for  any  firm  or  in- 
corporated oompany,  or  any  number  of  firms  or  incorporated 
companies,  or  any  unincorporated  company,  or  association  of 
persons  or  stockholders,  organized  for  the  purpose  of  manufac- 
turing, producing,  refining  or  mining  any  article  or  product, 
which  enters  into  general  use  and  consumption  by  the  people, 
to  form  or  organize  any  trust,  or  to  enter  into  any  combination 
of  firms,  incorporated  or  unincorporated  companies,  or  associa- 
tion of  stockholders,  or  to  delegate  to  any  one  or  more  board  or 
boards  of  trustees  or  directors  the  power  to  conduct  and  direct 
the  business  of  the  whole  number  of  firms,  corporations,  com- 
panies or  associations  which  may  have  formed,  or  which  may 
propose  to  form  a  trust,  combination  or  association  inconsistent 
with  the  provisions  of  this  section  and  contrary  to  public  pol- 
icy-" " 

§  216.    Haryland.*' 

§  216a.  Maiiadmietti. — "Every  contract,  agreement,  ar- 
rangement or  combination  in  violation  of  the  common  law  in 
that  thereby  a  monopoly  in  the  manufacture,  production  or  sale 
in  this  Conmionwealth  of  any  article  or  commodity  in  common 
use  is  or  may  be  created,  established  or  maintained,  or  in  that 
thereby  competition  in  this  State  in  the  supply  or  price  of  any 

of  forcing  up  or  down  the  price  of  latter  to  the  seller,  aa  weU  aa  all 

any  agricultural  product  or  article  oertiflcatea    gprowing    out    of    such 

of    necessity    for    speculative   pur-  transaction,  ahall  be  void."    §  64. 

poses;    and    the    legislature    shall  By  §  55  the  penalty  is  a  fine  of  not 

pass  laws  to  suppress  it."    Const.,  less  than  $5,000  or  more  than  $10,- 

art.  190.    As  to  rebate  certificates,  000.    Compare  under  Ala.  (§  204) ; 

see  R.   S.    (Wolff's  Ed.,   1904),  p.  111.   (§  209);  Iowa   (§  211);  Kan. 

1807.  (§  212);   Ky.    (§  213);   Mich.    (| 

»R.  S.  (1903),  c.  47,  §  53.  "No  217) ;  Mo.  (§  220). 
certificate  of  stock,  or  other  evi-  S2 ''Monopolies  are  odious,  oon- 
dence  of  interest,  in  any  trust,  com-  trary  to  the  spirit  of  a  free  eovem- 
bination  or  association,  as  named  ment  and  the  principles  of  com- 
in  §  53,  shall  have  legal  recognition  merce,  and  ought  not  to  be  suffer- 
in  any  court  in  this  State,  and  any  ed."  Declaration  of  Rights,  art.  41. 
deed  of  real  estate  given  by  any  For  similar  provisions,  see  under 
person,  firm  or  corporation,  for  the  Ark.  (§  2(HS) ;  N.  C.  (§  225) ; 
purpose  of  becoming  interested  in  Okla.  (§228) ;  S.  D.  (§  230) ;  Tenn. 
such  trust,  combination  or  associa-  (§  231);  Tes.  (§  232);  Wash.  (| 
tion,  or  any  mortgage  given  by  the  234) ;  Wyom.  (§  236). 
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fliich  article  or  commodity  is  or  may  be  restrained,  or  prevented, 
or  in  that  thereby,  for  the  purpose  of  creating,  establishing  or 
maintaining  a  monopoly  within  this  State  of  the  manufacture, 
production  or  sale  of  any  such  article  or  commodity,  the  free 
pursuit  in  this  State  of  any  lawful  business,  trade  or  occupa- 
tion is  or  may  be  restrained  or  prevented,  is  hereby  declared  to 
be  against  public  policy,  illegal  and  void."  *• 
§  217.     llichigan.«* 


ML.  1908,  e.  454.  By  §  2  pro- 
yision  is  made  for  an  action  by  the 
attorney-general  to  restrain  viola- 
tion of  the  act  }  3  relates  to  evi- 
dence. 

24  L.  1899,  0.  266  (§§  1-12)  is 
substantially  identical  with  Ohio  R. 
a,  §§  4427  (— 1)— 4427  (—12)  re- 
spectively (see  §  227) ;  and  see  un- 
der Kan.  §  212.  In  Attomey-Gto- 
eral  ex  rel.  Wolverine  Fish  Co.  v. 
Booth,  143  Mich.  89;  106  N.  W.  868 
(1906),  it  was  sustained  as  not  in 
contravention  of  the  14th  amend- 
ment. 

In  Booth  V.  Davis,  127  Fed.  876 
(C.  C.  Micn.9  1904),  where,  how- 
ever, it  was  not  allowed  retrospec- 
tive application,  that  is,  for  the 
purpose  of  defeating  a  contract  law- 
ful when  made,  it  was  said  of  the 
act:  "It  is  directed  only  against 
combinations  of  persons,  firms,  part- 
nerships, corporations  or  assoda* 
tions  of  persons  conspiring  to  oo- 
opelnte  in  violation  of  its  provi- 
sions, and  it  contains  nothing  pro- 
hibitive of  the  acquisition  by  a  per- 
son, persons,  corporation  or  associa- 
tion, of  the  business  or  property  of 
any  person  or  association,  natural 
or  artificial.  All  snch  persons  or 
associations  may  acquire  property 
and  carry  on  business  at  as  many 
different  places  as  their  capital  will 
warrant,  and  fix  their  prices  for 
their  commodities,  providing  they  do 


not  for  that  purpose  and  in  its 
accomplishment,  combine  with  other 
persons,  firms  or  organizations,  to 
effect  any  of  the  ends  denounced  by 
the  statute."  So  said  with  refer- 
ence to  a  purchase  of  the  property 
and  good  will  of  a  corporation,  the 
stockholders  agreeing  as  an  inci- 
dent of  such  purchase  not  to  com- 
pete with  the  purchaser.  Affirm- 
ed as  Davis  v.  Booth,  131  Fed.  31; 
66  C.  C.  A.  269  (6th  C,  1904). 

In  Hunt  V.  Riverside  Go-opera- 
tive Club,  140  Mich.  638;  104  N. 
W.  40;  112  Am.  St.  Rep.  420 
(1906),  the  prohibition  of  the  act 
was  applied  to  a  combination  among 
more  than  three-fourths  of  the  mas- 
ter plumbers  in  Detroit,  and  all  the 
manufacturers  and  dealers  in  plumb- 
ers' supplies  in  that  city — ^by  means 
of  an  agreement  to  keep  the  selling 
price  for  both  wholesale  and  retail 
dealers  at  a  fixed  or  graduated  fig- 
ure, to  create  a  monopoly  in  the 
business  of  selling  plumbers'  sup- 
plies in  Detroit,  and  to  secure  to 
themselves  the  benefit  of  that  mo- 
nopoly. But  such  prohibition  was 
held  inapplicable  to  an  agreement 
to  fix  the  price  of  labor,  unless  part 
of  some  undertaking  within  the  pro- 
hibition of  the  act.  In  Bigelow  v. 
Calumet  ft  Hecla  Mining  Co.,  166 
Fed.  869  (C.  C.  Mich.,  1907),  sudi 
prohibition  was  applied  in  holding 
unlawful  the  attempt  of  a  corpora^ 
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§  218.  KuuiMOta. — ''No  person  or  association  of  persona 
shall  enter  into  any  pool,  trust  agreement,  combination,  or  un- 
derstanding whatsoever  with  any  other  person  or  association, 
corporate  or  otherwise,  in  restraint  of  trade,  within  this  State, 


tion  to  secure  control  of  another 
by  purchase  of  its  stock  as  part  of 
a  general  plan  ''to  secure  control 
of  practically  the  entire  output  of 
lake  copper."  So  held,  notwith- 
standing statutory  authority  in 
general  terms  to  purchase  stodc  of 
another  corporation.  See  under  N. 
Y.  (§  224).  As  to  application  of 
act  to  corporation  organized  to  car- 
ry out  illegal  combination,  see  At- 
torney-General ex  rel.  Wolverine 
Fish  Co.  V.  Booth,  supra.  In  At- 
torney-General ex  rel.  Wolverine 
Fish  Co.  V.  Booth,  143  Mich.  S9; 
106  N.  W.  868  (1906),  §§  2  and  3 
were  applied  in  sustaining  a  quo 
warranto  proceeding  to  determine 
the  legality  of  the  incorporation  of 
a  foreign  corporation.  See  also,  as 
to  proceedings  under  §  2,  Hunt  v. 
Riverside  Co-operative  Club,  supra; 
Bigelow  V.  Cahimet  &  Hecla  Mining 
Co.,  supra.  As  to  application  of  § 
11  to  action  oy  stockholder,  see 
Bigelow  V.  Calumet  &  Hecla  Min- 
ing Co.,  supra. 

By  L.  1905,  c.  329,  §  1,  are  de- 
clared illegal  contracts  "not  to  en- 
gage in  any  avocation,  employ- 
ment, pursuit,  trade,  profession  or 
business,  whether  reasonable  or  un- 
reasonable, partial  or  general,  lim- 
ited or  unlimited."  In  Grand  Un- 
ion Tea  Co.  v.  Lewitsky,  153  Mich. 
244;  116  N.  W.  1090  (1908),  this 
was  sustained  and  held  not  limited 
"to  such  contracts  as  are  within  the 
purview  of"  the  act  of  1899,  supra. 
By  §  2  are  declared  illegal  all  com- 
binations to  establish  and  main- 
tain "a  monopoly  of  any  trade,  pur- 


suit, avocation,  profession  or  busi- 
ness." So  by.  §  3  any  domestic  cor- 
poration organized  to  establish  and 
maintain  such  a  combination.  By 
I  3  a  foreign  corporation  organized 
for  such  purpose  is  prohibited  from 
doing  business.  By  §  6  contracts 
designed  to  protect  the  vendee  or 
transferee  of  a  business,  etc.,  are  ex- 
cepted from  the  operation  of  toe 
act.  As  to  such  exception,  see 
Grand  Rapids  Wood  Finishing  Co. 
V.  Hatt,  152  Mich.  132;  115  N.  W. 
714  (1908). 

A  previous  act,  dJompiled  Laws 
(1897),  §§  11377-83,  was  probably 
unconstitutional  as  class  legislation. 
See  Davis  v.  Booth,  supra;  Merz 
Capsule  Co.  v.  U.  S.  Capsule  Co., 
67  Fed.  414  (C.  C.  Mich.,  1895). 
In  Bingham  v.  Brands,  119  Mich. 
255;  77  N.  W.  940  (1899),  how- 
ever, it  was  held  constitutional, 
without  considering  the  point  of  it 
being  class  legislation.  See  §  181; 
also  under  Ga.  (§  207);  111.  (§ 
209);  Ind.  (§  210);  La.  (§  214); 
Mont  (§  221);  N.  C.  (§  225); 
N.  D.  (§  226) ;  Tenn.  (§  231) ;  Tex. 
(§  232) ;  Wis.  (§  235).  It  was  ap- 
plied in  Merz  Capsule  Co.  v.  U.  S. 
Capsule  O).,  in  holding  illegal  an 
agreement  among  different  corpo- 
rations and  individuals  engaged  in 
the  business  of  manufacturing  and 
selling  gelatine  shells  and  capsules, 
to  pool  their  interests  and  form  a 
new  corporation.  It  seems  also  to 
have  been  applied  in  Detroit  Salt 
Co.  V.  National  Salt  Co.,  134  Mich. 
103;  96  N.  W.  1  (1903).  So  of  a 
contract  of  a  buyer  of  lambs  not 
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or  between  the  people  of  this  or  of  anj  other  State  or  coun- 
trj,  or  which  tends  in  any  way  or  degree  to  limit,  fix,  con- 
trol,  maintain,  or  regulate  the  price  of  any  article  of  trade, 
manufacture,  or  use  bought  and  sold  within  the  State,  or  which 
limits  or  tends  to  limit  the  production  of  any  such  article, 
or  which  prevents  or  limits  competition  in  the  purchase  and 
sale  thereof,  or  which  tends  or  is  designed  so  to  do."  ^' 

§  219.     Ifwiirippi. — ^^'A  trust  and  combine  is  a  combination. 


to  buy  lambe  in  oertain  oounties 
within  a  oertain  time.  Bingham  v. 
BrandSi  Bupra.  So  of  a  contract  not 
to  engage  in  business.  Clark  ▼. 
Needham,  12o  Mich.  84;  83  N.  W. 
1027;  51  L.  R.  A.  785;  84  Am.  St. 
Rep.  659  (1900).  But  held  other- 
wise of  an  agreement  by  the  pur- 
chaser of  property  not  to  compete 
in  business  with  the  vendor. 
Hitchcock  y.  Anthony,  83  Fed.  779; 
28  G.  C.  A.  80  (6th  C,  1897).  As 
to  restriction  upon  competition  in 
insurance  business,  see  Ck)mpiled 
Laws  (1897),  p.  1615.  For  prohi- 
bition of  restriction  relating  to  "the 
sale  of  any  article  of  machinery, 
tools,  implements,  vehicles,  or  ap- 
pliances designed  to  be  used  in 
any  branch  of  productive  industry," 
see  L.  1905,  c.  229. 

SBR.  L.  (1905),  I  5168.  The 
penalty  is  a  fine  of  not  less  than 
$500  or  more  than  $5,000,  or  im- 
prisonment for  not  less  than  three 
or  more  than  five  years.  For  sim- 
ilar provisions,  see  under  Ala.  (§ 
204);  Ark.  (|  205);  111.  (§  209); 
Iowa  (§  211);  Ky.  (§  213);  Miss. 
(§  219);  Mo.  (§  220);  N.  D.  (§ 
226);  S.  C.  (§  229);  Utah  (| 
233).  By  §  5169  provision  is  made 
for  the  forfeiture  of  the  rights  of 
corporations  violating  the  act,  and 
for  an  injunction  against  transac- 
tion of  business  by  a  corporation 
pending  trial. 


As  to  former  act  of  L.  1890,  o. 
359,  see  Ertz  v.  Produce  Exchange 
Ck).,  82  Minn.  173;  84  N.  W.  743; 
51  L.  R.  A.  825;  83  Am.  St.  Rep. 
419  (1901),  where  it  was  held  to 
apply  to  a  corporation  composed  of 
dealers  in  produce.  In  Espenson  v. 
Koepke,  93  Minn.  278;  101  N.  W. 
168  (1904),  thU  act  was  held  in- 
applicable to  an  ordinary  vendor's 
contract  in  restraint  of  trade.  In 
State  V.  Northern  Securities  Co., 
123  Fed.  692  (C.  C.  Minn.,  1903), 
where  was  under  consideration  the 
same  combination  as  in  Northern 
Securities  Co.  v.  U.  S.,  193  U.  S. 
197;  24  Supm.  436;  48  L.  Ed.  679 
(1904) ;  see  §  197),  a  different  con- 
clusion seems  to  have  been  reached 
under  the  act  of  1899,  which  is  like 
the  Federal  act.  But  see  reversal 
in  Minnesota  v.  Northern  Securities 
Co.,  194  U.  S.  48;  24  Supm.  598; 
48  L.  Ed.  870  (1904). 

By  Const.,  art  4,  }  35  ''any  com- 
bination of  persons  either  as  in- 
dividuals or  as  members  or  officers 
of  any  corporation,  to  monopolize 
the  markets  for  food  products  in 
this  State,  or  to  interfere  with  or 
restrict  the  freedom  of  such  mar- 
kets, is  hereby  declared  to  be  a 
criminal  conspiracy,  and  shall  be 
punished  in  sueh  manner  as  the 
l^slature  may  provide." 

For   prohibition   against   pooling 
among  carriers,  see  R.  L.  (1905)|  § 
2011. 
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contract,  understandings  or  agreement,  express  or  implied,  be- 
tween two  or  more  persons,  corporations,  or  firms,  or  associations 
of  persons,  or  between  one  or  more  of  either  with  one  or  more 
of  the  others  (a)  in  restraint  of  trade;  (b)  to  limit,  increase  or 
reduce  the  price  of  a  commodity;  (c)  to  limit,  increase  or  re- 
duce the  production  or  output  of  a  commodity;  (d)  intended  to 
hinder  competition  in  the  production,  importation,  manufacture, 
transportation,  sale  or  purchase  of  a  commodity ;  (e)  to  engross 
or  forestall  a  commodity;  (f)  to  issue,  own  or  hold  the  cer- 
tificate of  stock  of  any  trust  or  combine ;  (g)  to  place  the  con- 
trol, to  any  extent,  of  business  or  the  products  and  earnings 
thereof,  in  the  power  of  trustee,  by  whatever  name  called ;  (h) 
by  which  any  other  persons  than  themselves,  their  proper  officers, 
agents  and  employees  shall,  or  shall  have  the  power  to,  dictate 
or  control  the  management  of  business,  or  (i)  to  unite  or  pool  in- 
terests in  the  importation,  manufacture,  production,  transporta- 
tion, or  price  of  a  commodity ;  and  is  inimical  to  the  public  wel- 
fare, unlawful  and  a  criminal  conspiracy."  ^ 


L.  1907,  c  252,  prohibits  pooling 
in  business  of  buying,  selling,  etc., 
grain. 

As  to  prohibition  of  L.  1907,  c 
269,  against  discrimination  between 
sections,  communities,  etc.,  for  the 
purpose  of  creating  a  monopoly  in 
the  business  of  production,  etc,  of 
petroleum,  see  §  31. 

2«Code  (1906),  §  5002,  as  amend- 
ed by  L.  1908,  c.  119,  §  1.  For 
similar  provisions,  see  under  Cal.  ( § 
206) ;  Kan.  (§212) ;  Mich.  (§217) ; 
Neb.  (§  222) ;  N.  D.  (§  226)  ;  Ohio 
(§  227);  S.  D.  (§  230);  Tex.  (§ 
232) ;  Wis.  (§235).  There  follows  a 
provision  closely  similar  to  Mo.  K. 
S.,  §  8966  (L.  1907,  p.  378;  see  § 
220),  though  here  the  provision  is 
applicable  to  any  "pool,  trust/'  etc., 
"whether  the  same  is  made  in  this 
State  or  elsewhere  ...  to  reg- 
ulate or  fix  in  this  State,  the  price," 


etc.  Insurance  against  damage  by 
cyclone  and  tornado  is  also  specified. 
For  similar  provisions,  see  under 
Ala.  (§  204);  Ark.  (§  205);  DL 
(§  209);  Iowa  (§  211);  Ky.  (§ 
213);  Minn.  (§  218);  N.  D.  (§ 
226);  S.  C.  (§  229);  Utah  (§ 
233).  It  is  also  here  provided  that 
"any  corporation,  domestic  or  for- 
eign, or  individual,  partnership,  or 
association  of  persons  whatsoever 
(j),  who  shall  restrain,  or  attempt 
to  restrain,  the  freedom  of  trade  or 
production;  (k)  or  who  shall  mo- 
nopolize or  attempt  to  monopolize, 
the  production,  control  or  sale  of 
any  commodity,  or  the  prosecution, 
management  or  control  of  any  kind, 
class  or  description  of  business;  (1) 
or  who  shall  engross  or  forestall, 
or  attempt  to  engross  or  forestall, 
any  commodity;  (m)  or  who  shall 
destroy,  or  attempt  to  destroy,  com- 
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I  220.  mswnri. — ^^^Any  person  who  shall  create,  enter  into, 
become  a  member  of,  or  participate  in  any  pool,  trust,  agreement, 
combination,  confederation  or  understanding  with  any  person  or 


petition  in  the  manufacture  or  sale 
of  a  commodity,  l^  selling  or  offer- 
ing same  for  sale,  at  a  price  below 
the  normal  cost  of  production;  (n) 
or  who  shall  destroy,  or  attempt  to 
destroy  competition  in  the  manufac- 
ture or  sale  of  a  commodity,  by  sell- 
ing or  offering  the  same  for  sale  at 
a  lower  price  at  one  place  in  this 
State  than  another,  differences  of 
freights  and  other  necessary  ex- 
penses of  sale  and  delivery  consid- 
ered; (o)  or  who  shall  destroy  or 
attempt  to  destroy  competition  by 
rendering  any  senrioe  or  mcoiipulat- 
ing»  handling  or  storing  any  com- 
modity for  a  less  price  in  one  lo- 
cality than  in  another,  the  differ- 
ences in  the  necessary  expenses  of 
carrying  on  the  business  considered 
shall  be  deemed  and  held  a  trust 
and  combine  within  the  meaning 
and  purpose  of  this  act  (and  c. 
145  of  the  Code  of  1906),"  and 
liable  to  pains,  penalties,  etc.,  ac- 
cordingly. And  it  is  declared  "suffi- 
cient to  make  out  a  prima  facie  case 
of  a  yiolation  of  subd.  'n'  hereof 
to  show  a  sale  or  offer  of  sale  of  a 
commodity  at  a  lower  price  at  one 
place  in  this  State  than  another"; 
or  a  yiolation  of  subd.  V  to  show 
a  lower  charge  for  the  service  there- 
in mentioned,  in  one  locality  than 
another."  Compare,  under  Ark.  (§ 
206) ;  Ga.  (§  207) ;  N.  Y.  (§  224) ; 
Okla.  (§  228) ;  S.  C.  (§  229) ;  Wis. 
(§  235).  As  to  constitutionality 
of  former  provision,  see  State  v. 
Jackson  Cotton  Oil  Co.,  48  So.  300 
(Supm.  Ct.  Miss.,  1909). 

Witii  reference  to  this  act,  it  was 
said  in  Tazoo  k  M.  V.  R.  Co.  v. 
Searles,  85  Miss.  520,  540;  37  So. 


939,  946;  68  L.  R.  A,  715,  725 
( 1905) :  <'To  vitiate  a  combination 
such  as  the  statute  condemns,  it  is 
essential  to  snow  that  by  its  neces- 
sary operation  it  tends  to  restrain 
trade  or  commerce,  or  tends  to  cre- 
ate a  monopoly  in  such  trade  or 
commerce,  and  to  deprive  the  pub- 
lic of  the  advantages  that  flow  from 
free  competition.  ...  To  vitiate 
the  combination  the  effect  must  be 
detrimental  to  tae  interests  of  the 
public.  .  .  .  We  cannot  convict 
the  legislature  of  having  intended  to 
prohibit  the  very  many  and  con- 
stantly increasing  number  of  per- 
fectly legitimate  contracts  or  com- 
binations to  which  the  growth  of 
business  or  the  exigencies  of  com- 
merce give  rise,  and  which  are  con- 
stantly multiplied  by  new  avenues, 
continually  being  opened  by  the 
thrift,  progress  and  invention  of 
this  era  of  complex  business  enter- 
prises." Accordingly  it  was  held 
that  the  prohibition  of  the  act  did 
not  apply  to  a  so-called  "car  serv- 
ice association";  that  (85  Miss. 
560;  37  So.  954;  68  L.  R.  A.  733), 
it  was  not  "inimical  to  the  public 
welfare";  did  not  "infringe  upon 
the  rights  of  the  individual  or  the 
general  well-being  of  the  State"; 
that  it  was  not  "an  abandonment  of 
corporate  autonomy  or  a  delegation 
of  corporate  functions";  that,  on 
the  contrary,  "its  form  is  lawful,  its 
aim  and  purpose  legitimate,  and  its 
effect  beneficial  to  the  public,  in 
that  its  operation  tends  to  stimu- 
late competition  in  business  and 
increase  the  benefits  arising  there- 
from." 

In   Kosciusko   Oil   Mill   &   Fer- 
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persoDB  in  restraint  of  trade  or  competition  in  the  importation, 
transportation,  manufacture,  purchase  or  sale  of  any  product  or 
commodity  in  this  State,  or  any  article  or  thing  bought  or  sold 


tilizer  Go.  v.  Wilaon  Cotton  Oil  Co., 
00  Mi88.  651;  43  So.  435;  8  L.  R. 
A.  N.  S.  1053  (1907),  the  act  was 
applied  to  a  oontract  to  suppress 
competition  in  the  purdiase  of  cot- 
ton seed.  This  decision  was  ap- 
plied in  State  y.  Jackson  Cotton 
Oil  Co.,  supra. 

In  Southern  Electric  Securities 
Co.  ▼.  State,  91  Miss.  195;  44  So. 
785,  124  Am.  St.  Rep.  638  (1907),  a 
corporation  owning  and  operating 
street  railroad,  gas  and  electric 
light  properties  was  held  illegal  as 
a  trust  or  combination. 

By  §  5003  ''every  contract  or 
agreement  to  enter  into  or  pursue 
any  trust  or  combine,  and  every 
contract  or  agreement  made  by  an- 
other with  any  trust  and  combine, 
or  with  any  member  of  a  trust  and 
combine,  for  any  purpose  relative  to 
the  business  of  such  trust  and  com- 
bine, is  void,  and  cannot  be  en- 
forced in  any  court.''  This  was  ap- 
plied in  Kosciusko  Oil  Mill  &  Fer- 
tilizer Co.  V.  Wilson,  supra.  By  § 
5004,  for  violation  of  the  act,  the 
penalty  is  a  fine  of  not  less  than 
$200  or  more  than  $5,000,  each  day 
of  violation  to  be  a  separate  offense. 
By  §  5005  "no  corporation  shall  di- 
rectly or  indirectly  purchase  or  own 
the  capital  stocky  or  any  part  there- 
of, of  any  other  corporation,  nor 
directly  or  indirectly  purchase,  or 
in  any  manner  acquire  the  franchise, 
plant  or  equipments  of  any  other 
corporation,  if  such  other  corpora- 
tion be  engaged  in  the  same  kind 
of  business  and  be  a  competitor 
therein."  In  case  of  violation,  pro- 
vision is  made  for  the  forfeiture  by 
a  domestic  corporation  of  its  char- 


ter, and  hy  a  foreign  of  its  right 
to  do  business.    In   Woodberry  v. 
McClurg,  78  Miss.  831;  29  So.  514 
(1901),  this  was  held  to  prohibit 
ownership    by   one    corporation    of 
stock  in  another  "and  that  without 
any  question  of  competition  between 
them."   See  Southern  Electric  Securi- 
ties Co.  V.  State,  supra.    See  also, 
under  S.  C.  (§  229) ;  Tex.  (§  232). 
By  §   5007   provision  is  made   for 
recovery  of  $500  and  actual  dam- 
ages by  any  person  injured  or  dam- 
aged by  a  trust  or  combine.    "He 
may  maintain  his  action   therefor 
against  one  or  more  of  the  parties 
to    the   trust    and    combine,   their 
attorneys,  officers  and  agents,  and 
that   whether    or    not    all    parties 
to  the  trust  and  combine  be  known 
or  whether  or  not  the  trust  and  com- 
bine were  made  or  shall  exist  in  this 
State.    And  in  any  suit  under  this 
section,  proof  by  any  party  plaintiff 
that  he  has  been  compelled  to  pay 
more  for  any  commodity,  or  to  ac- 
cept less  for  any  commodity,  or  to 
pay  more  for  any  service  rendered 
by  any  corporation  exercising  a  pub- 
lic franchise,  by  reason  of  the  un- 
lawful act  or  agreement  of  the  de- 
fendant trust,  its  officers,  agents  or 
attorneys,  then  he  would  have  been 
compelled  to  give  or  accept,  but  for 
such    unlawful    act   or    agreement, 
shall  be  conclusive  evidence  of  dam- 
age, and  in  every  such  case  proof 
of  an  unlawful  purpose  or  agree- 
ment to  raise  or  lower  price  or  cost 
shall    be    conclusive   evidence   that 
such  price  or  cost  was   raised  or 
lowered  by  reason  of  such  purpose 
or   agreement."    For    other    provi- 
sions for  recovery  of  damages,  see 
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whatsoever^  shall  be  deemed  and  adjudged  guilt j  of  a  con- 
spiracy in  restraint  of  trade."  ^  So  as  to  a  pool,  etc.,  "to  regu- 
late, control,  or  fix  the  price  of  any  article  of  manufacture, 
mechanism,  merchandise,  commodity,  convenience  or  repair,  or 
any  product  of  mining,  or  any  article  or  thing  whatsoever,  of 
any  class  or  kind  bought  and  sold,  ...  or  to  maintain 
said  price  when  so  regulated  or  fixed";  so  as  to  a  pool,  etc, 
"to  fix  or  limit  the  amount  or  quantity  of  any  article  of  manu- 
facture, mechanism  (merchandise),  commodity,  convenience, 
repair,  any  product  of  mining,  or  any  article  or  thing  whatso- 
ever of  any  class  or  kind  bought  and  sold."  ^^     And  so  are  guilty 


under  Cal.  (§  206) ;  Kan.  (§212)  ; 
Mich.  (§  217);  Mo.  (§  220);  Neb. 
(§  222) ;  N.  M.  (§  223) ;  N.  D.  (§ 
226) ;  Ohio  (§  227) ;  Okla.  (§  228) ; 
S.  D.  (§  230);  Tenn.  (§  231); 
Utah  (§  233);  Wis.  (§  235).  By 
§§  6008,  5009  are  prohibited  com- 
binations with  reference  to  bidding 
for  public  works.  As  to  proceedings 
for  Tiolation  of  anti-trust  laws,  see 
§§  5010-25  (§  5016  is  amended  by 
L.  1908,  c  204).  As  to  liability  of 
corporation  for  acts  done  on  its 
behalf,  see  §  5015. 

By  Const.,  art.  198,  "the  legisla- 
ture shall  enact  laws  to  prevent  all 
trusts,  combinations,  contracts  and 
agreements  inimical  to  the  public 
welfare."  See  Tasoo  ft  M.  V.  R.  B. 
Co.  ▼.  Searles,  85  Miss.  520,  528; 
37  So.  939,  942;  68  L.  R.  A.  715, 
721  (1905);  SUte  v.  Jackson  Cot- 
ton Oil  Co.,  48  So.  300  (Supm.  Ct. 
Miss.,  1909). 

The  prohibition  of  the  anti-trust 
laws  was  held  not  to  apply  to  a 
public  contract  for  supply  of  school 
books.  Johnson  Publishing  Co.  y. 
Mills,  79  Miss.  543;  31  So.  101 
(1902). 

For  previous  anti-trust  provisions, 
see  Code  (1892),  |  1007;  c.  140 
(see  as   amended   by  L.    1896,   e. 


89;  L.  1898,  c  72).  For  applica- 
tion thereof,  to  a  combination  among 
fire  insurance  corporations,  see 
American  Fire  Ins.  Co.  v.  State,  75 
Miss.  24;  12  So.  99  (1897).  See 
also,  as  to  such  provisions,  Bara- 
taria  Canning  Co.  v.  Joulian,  80 
Miss.  555;  31  So.  961  (1902).  In 
Houck  V.  Wright,  77  Miss.  476; 
27  So.  616  (1899),  held  not  to 
prohibit  exclusive  agency  within 
specified  territory  for  sale  of  goods. 

rt  R.  S.,  §  8965  (L.  1907,  p.  377). 

S8R.  S.,  §  8966  (L.  1907,  p.  378; 
with  provisions  specially  applicable 
to  insurance  against  fire,  lightning 
or  storm).  For  similar  provision, 
see  under  Ala.  (§  204);  Ark.  (§ 
205);  HI.  (§  209);  Iowa  (§  211); 
Ky.  (§  213) ;  N.  D.  (§  226) ;  S.  C. 
(§  229);  Utah  (|  233).  As  to 
former  acts  of  1889  and  1891,  see 
Finck  V.  Schneider  Granite  Co.,  187 
Mo.  244;  86  S.  W.  213;  106  Am. 
St.  Rep.  452  (1905).  As  to  ob- 
jection to  title  of  act  of  1891,  see 
State  ex  inf.  Crow  v.  Firemen's 
Fund  Ins.  Co.,  152  Mo.  1,  45;  52 
S.  W.  595,  608;  45  L.  R.  A.  363, 
376  (1899).  As  to  whether  the 
corresponding  former  provision  was 
unconstitutional  because,  of  exemp- 
tion therein  as  to  inrarance  bnai* 
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of  such  a  conspiracy  ''any  two  or  more  persons,  engaged 
in  buying  or  selling  any  article  of  commerce,  manufacture, 
mechanism,  commodity,  convenience,  repair,  any  product  of  min- 
ing, or  any  article  or  thing  of  any  kind  or  class  whatsoever,  who 


ii€88,  see  State  ez  inf.  Crow  ▼.  Con- 
tinental Tobacco  Ck>.,  177  Mo.  1,  25, 
31;  75  S.  W.  737,  743,  746  (1903). 

The  provisione  of  a  former  act 
were  applied  in  National  Lead  Co. 
y.  Grote  Paint  Store  Co.,  80  Mo. 
App.  247  (1899),  to  a  combination 
among  30  corporations  constituting 
a  large  majority  of  the  dealers  of 
lead  in  the  United  States;  in  State 
ez  inf.  Crow  y.  Armour  Packing 
Co.,  173  Mo.  356;  73  S.  W.  645; 
61  L.  B.  A.  464;  96  Am.  St.  Rep. 
515  (1903),  to  a  combination  to  fix 
and  maintain  the  price  of  dressed 
beef  and  pork  among  those  selling 
to  the  trade  at  St.  Joseph,  ISt. 
Louis  and  Kansas  City,  from  65  to 
80  per  cent,  of  all  the  dressed  beef, 
and  from  50  to  60  per  cent,  of  all 
the  dressed  pork  handled  in  those 
cities;  in  Euston  y.  Edgar,  207  Mo. 
287;  105  S.  W.  773  (1907),  to  a 
combination  among  producers  of 
zinc;  in  State  y.  Kansas  City  Liye 
Stock  Exchange,  211  Mo.  181;  109 
S.  W.  676  (1908),  to  a  pool  or  com- 
bination to  control  and  limit  the 
trade  in  liye  stock  on  the  market  of 
Kansas  City.  Here  waa  distin- 
guished Anderson  y.  U.  S.,  171  U. 
S.  604;  19  Supm.  50;  43  L.  Ed. 
300  (1898;  see  §  190).  See  Gladish 
y.  Kansas  City  Liye  Stock  Exchange, 
113  Mo.  App.  726;  89  S.  W.  77 
(1905). 

In  Heim  Brewing  Co.  y.  Belinder, 
97  Mo.  App.  64;  71  S.  W.  691 
(1902),  the  prohibition  of  the  for- 
mer §  8966  (R.  8.,  1906),  was  re- 
garded as  applicable  to  a  mere  com- 
bination among  creditors  for  pro- 


tection against  delinquent  debtor 
(see  §  121),  that  is,  an  agreement 
among  the  brewery  corporations  of 
Kansas  City  not  to  sell  to  anyone 
in  debt  f6r  beer  to  any  of  their 
number.  The  statute  seems  here 
recognized  (97  Mo.  App.  69;  71  S. 
W.  692)  as  applicable  eyen  to  an' 
agreement  "necessary  to  curb  unjust 
or  ill-adyised  competition." 

The  proyisions  of  the  former  act 
were  held  inapplicable  to  the  busi- 
ness of  collecting  news  and  fur- 
nishing reports  thereof  to  the  news- 
papers, in  State  ex  rel.  Star  Pub- 
lishing Co.  y.  Associated  Press,  159 
Mo.  410,  466;  60  S.  W.  91,  108; 
51  L.  R.  A.  151,  170;  81  Am.  St. 
Rep.  368  (1900);  in  determining 
yalidity  of  contract  inyolying  trans- 
portation within  scope  of  commerce 
clause,  in  Hadley  Dean  Plate  Glass 
Co.  y.  Highland  Glass  Co.,  143  Fed. 
242;  74  C.  C.  A.  462  (8th  C, 
1906).  As  to  association  of  under- 
takers, see  Wagoner  Undertaking 
Co.  y.  Jones,  114  S.  W.  1049  (Ct. 
App.  Mo.,  1908),  For  application 
of  such  proyisions  to  combination 
among  the  chief  crushed  granite 
dealers  in  St.  Louis,  see  Finck  y. 
Schneider  Granite  Co.,  187  Mo.  244, 
270;  86  S.  W.  213,  220;  106  Am.  St. 
Rep.  452  (1905);  to  creation  of 
corner  in  wheat,  Albers  Commission 
Co.  y.  Spencer,  205  Mo.  105;  103 
S.  W.  523;  11  L.  R.  A.  N.  S.  1003 
(1907). 

As  to  applicatioii  to  rules  of 
mutual  benefit  association,  see  Froe- 
Hch  y.  Musicians'  Mutual  Benefit 
Assoc,  93  Mo.  App.  383   (1902). 
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shall  create,  enter  into,  become  members  of  or  participate  in  any 
pool,  trust,  agreement,  combination,  confederation,  association 
or  understanding  to  control  or  limit  the  trade  in  any  such  arti- 
cle or  thing,  or  to  limit  competition  in  such  trade  by  refusing 
to  buy  from  or  sell  to  any  other  person  any  such  article  or  thing 
aforesaid,  for  the  reason  that  such  other  person  is  not  a  member 
of  or  a  party  to  such  pool,  trust,  combination,  confederation,  asso- 
ciation or  understanding,  or  shall  boycott  or  threaten  any  person 
from  buying  or  selling  to  any  other  person  who  is  not  a  member 
of  or  a  party  to  such  pool,  trust,  agreement,  combination,  confed- 
eration, association  or  understanding  in  such  article  or  thing 
aforesaid."  ^^     ''All  arrangements,  contracts,  agreements,  combi- 


In  State  ex  inf.  Crow  v.  Con- 
tinental Tobacco  Co.,  supra,  such 
proTisiontf  were  held  inapplicable 
to  the  case  of  a  mere  purchase  by 
a  corporation  of  the  assets  of  an- 
other. It  was  said  (177  Mo.  32 1 
75  S.  W.  746) :  ''This  statute  con- 
templates the  existence  of  at  least 
two  or  more  corporations,  in- 
dividuals or  partnerships,  so  as  to 
agree  or  combine  with  each  other 
to  do  the  prohibited  acts  mentioned 
in  the  statute.  In  other  words,  it 
is  intended  to  operate  upon  two  or 
more  corporations  or  individuals, 
who,  so  far  as  the  public  are  con- 
cerned, indicate  that  they  are  pur- 
suing an  independent  business,  le- 
gitimate competitors,  when  in  fact 
there  is  a  secret  agreement  by  whidi 
the  very  things  condemned  by  the 
statute  are  accomplished.  .  •  . 
If  this  statute  is  to  be  construed 
as  prohibiting  corporations  from 
purchasing  in  good  faith  the  assets 
of  another  corporation,  it  must  be 
applied  with  equal  force  to  the 
rights  and  powers  of  individuals." 
The  provisions  of  the  former  act 
against  combinations  among  insur- 
ance companies  were  in  State  ex  inf. 
Crow  V.  Firemen's  Fund  Ins.  Co., 


supra,  held  applicable  to  an  ar- 
rangement under  the  guise  of  a  "so- 
cial dub";  so  against  the  objection 
that  such  provisions  were  in  viola- 
tion of  the  provision  of  the  State 
constitution  against  depriving  of 
life,  liberty  or  property,  and  of 
the  14th  amendment;  see  also,  as 
to  objection  that  act  interferes  with 
vested  righU  (152  Mo.  46;  52  8. 
W.  609;  46  L.  R.  A.  377). 

The  provisions  of  such  act  were 
in  National  Lead  Co.  v.  Qrote  Paint 
Store  Co.  (p.  271),  supra,  applied 
to  a  foreign  corporation,  notwith- 
standing the  plea  of  comity,  the 
court  saying  that  the  doctrine  of 
comity  "concedes  no  rights  to  a  cor- 
poration of  a  sister  State  which  are 
denied  by  law  to  a  domestic  cor- 
poration, or  which  are  contrary  to 
the  laws  or  puUic  policy  of  the 
State  into  which  the  foreign  cor- 
poration enters  for  business."  So 
in  State  ex  inf.  Crow  v.  Firemen's 
Fund  Ins.  Co.,  supra  (162  Mo.  21, 
60;  52  S.  W.  699,  609;  45  L.  R. 
A.  367,  378),  the  rights  of  foreign 
corporations  to  transact  business  in 
the  State  were  declared  forfeited. 

"§  8967  (L.  1907,  p.  378).  In 
Gladish  v.  Kansas  City  Live  Stock 
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nations  or  understandings  made,  or  entered  into  between  any 
two  or  more  persons,  designed  or  made  with  a  view  to  lessen,  or 
which  tend  to  lessen,  lawful  trade  or  full  and  free  competition  in 
the  importation,  transportation,  manufacture  or  sale  in  this  State 
of  any  product,  commodity  or  article,  or  thing  bought  and  sold, 
of  any  class  or  kind  whatsoever,  are  hereby  declared  to  be  against 
public  policy,  unlawful  and  void;  and  any  person  or  per- 
sons creating,  entering  into,  becoming  a  member  of  or  par- 
ticipating in  such  arrangements,  contracts,  agreements,  combi- 
nations or  understandings  shall  be  deemed  and  adjudged 
guilty  of  a  conspiracy  in  restraint  of  trade" ;  so  of  arrangements, 
etc.,  ^Ho  increase,  or  which  tend  to  increase  the  market  price  of 
any  product,"  etc*® 


Exchange,  113  Mo.  App.  726;  89  S. 
W.  77  (1905),  the  former  provision 
was  held  inappUcable  to  enforce- 
ment of  a  rule  of  a  "live  stock  ex- 
change" against  dealing  with  ex- 
pelled member.  As  to  application 
to  mere  boycott  of  trade  competitor, 
see  Walsh  y.  Association  of  Mas- 
ter Plumbers,  97  Mo.  App.  280,  290, 
294;  71  S.  W.  455,  458,  459 
(1902). 

<o§  8968  (L.  1907,  p.  378).  For 
similar  provisions,  see  under  Kan. 
(§  212);  N.  D.  (§  226);  S.  D.  (§ 
230) ;  Tenn.  (§  231 ) .  The  ''article" 
here  referred  to  includes  §§  8965- 
77.  There  are  included  in  §  8968 
provisions  specially  applicable  to  in- 
surance against  fire,  lightning  or 
storm.  For  application  of  former 
provision,  see  Hastings  Industrial 
Go.  V.  Baxter,  125  Mo.  App.  494; 
102  S.  W.  1075  (1907).  By  § 
8969  provision  is  made  by  way  of 
penalty,  for  imprisonment  not  ex- 
ceeding five  years,  or  a  fine  of  not 
less  than  $500  or  more  than  $1,000, 
or  both. 

As  to  former  provision  of  §  8969 
(R.  S.,  1906)   providing  that  "any 


contract  or  agreement  in  violation 
of  any  provision  of  the  preceding 
sections  of  this  act  shall  be  abso- 
lutely void,"  see  Albers  Commission 
Go.  V.  Spencer,  205  Mo.  105;  103 
a  W.  523;  11  L.  R.  A.  N.  S.  1003 
(1907) ;  Euston  v.  Edgar,  207  Mo. 
287;  105  S.  W.  773   (1907). 

By  §  8970  provision  is  made  for 
proceedings  to  restrain  violations  of 
the  act  "and  of  any  other  law  con- 
cerning pools,  trusts  and  conspira- 
cies and  unlawful  combinations." 
That  such  an  injunction  wiU  not 
be  allowed  to  a  mere  individual,  see 
Walsh  y.  Association  of  Master 
Plumbers,  supra  (97  Mo.  App.  291; 
71  S.  W.'458).  By  §§  8971,  8975 
provision  is  made  for  the  forfeiture 
of  the  rights  and  franchises  of  a 
Corporation,  foreign  or  domestic,  vio- 
lating the  provisions  of  the  act. 
By  §  8972  "any  person  injured  in 
his  business  or  property  by  any  other 
person  or  persons  by  reason  of  any- 
thing forbidden  or  declared  to  be 
unlawful  by  this  act,  may  sue  there- 
for ..  .  and  shall  recover 
threefold  the  damages  by  him  sus- 
tained, and  the  costs  of  suit,  in- 
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§  221.  XoAtana. — '^No  inoorporation,  stock  company,  person 
or  association  of  persons  in  the  State  of  Montana,  shall  directly 
or  indirectly  combine  or  form  what  is  known  as  a  trust,  or  make 
any  contract  with  any  person  or  persons,  corporations  or  stock 
companies,  foreign  or  domestic,  through  their  stockholders,  trus- 
tees or  in  any  manner  whatever,  for  the  purpose  of  fixing  the 
price,  or  regulating  the  production  of  any  article  of  commerce, 
or  of  the  product  of  the  soil  for  consumption  by  the  people.     The 


eluding  a  reasonable  attorney's  fee." 
For  similar  provisions,  see  under 
Cal.  (I  206) ;  Kan.  (§  212) ;  Mich. 
(§  217);  Miss.  (|  219);  Neb.  (§ 
222);  N.  M.  (§  223);  Ohio  ({ 
227);  Okla.  (|  228);  S.  D.  (| 
230);  Tenn.  (§  231);  Utah  (| 
233);  Wis.  (§  235).  The  remedy 
under  the  former  provision  was  held 
exclusive  in  Albers  Commission  Ck>. 
V.  Spencer,  205  Mo.  105;  103  8. 
W.  523;  11  L.  R.  A.  N.  S.  1003 
(1907),  denying  equitable  relief 
against  contract  §§  8973,  8974  are 
the  same  in  effect  as  111.  L.  1891,  p. 
206,  §§  2,  6  respectively.  In  Na- 
tional Lead  Co.  v.  Grote  Paint  Store 
Co.,  supra,  what  is  now  §  8974  was 
applied,  it  being  held  proper  to  re- 
ceive evidence  tending  to  show  the 
real  objects  of  the  incorporation  of 
the  plaintiff  and  the  nature  of  its 
business.  Here  was  followed  Ford 
V.  Chicago  Milk  Shippers'  Assoc, 
155  111.  166;  39  N.  £.  651;  27  L. 
R.  A.  298  (1895;  see  §  209).  It 
was  also  applied  in  Heim  Brewing 
Co.  V.  Belinder,  97  Mo.  App.  64;  71 
S.  W.  691  (1902).  See  also  Al- 
bers Commission  Co.  v.  Spencer,  su- 
pra. As  to  application  of  word 
^'person,"  as  used  in  the  act,  see  § 
8976.  As  to  when  it  is  unneces- 
sary to  allege  or  plead  how,  or 
where  or  when  a  pool,  etc.,  was  made 
or  effected,  see  §|  8977,  8977b.  As 
to  when  a  witness  may  not  refuse  to 


answer,  or  refuse  to  produce  books 
or  papers,  see  §}  8977a,  8983.  As 
to  effect  of  violation  of  law  prior 
to  taking  effect  of  act,  see  }  8977e. 
§§  8978^1  (L.  1907,  p.  374) 
seem  to  be  to  substantially  the  same 
effect  as  the  provisions  added  by  L. 
1893,  p.  89,  to  the  Illinois  act  of 
1891  (see  §  209).  In  State  ex  rel. 
V.  Simmons  Hardware  Co.,  109  Mo. 
118;  18  S.  W.  1125;  15  L.  R.  A. 
676  (1891),  the  corresponding  pro- 
visions of  the  former  act  of  1889 
were  held  in  violation  of  the  con- 
stitutional provision  that  'iio  per- 
son shall  be  compelled  to  testify 
against  himself  in  a  criminal 
cause."  By  §§  8982-82b  (L.  1907, 
p.  376)  provision  is  made  as  to 
the  duty  and  compensation  of  prose- 
cuting officers.  By  §§  8983-5  provi- 
sion is  made  for  taking  testimony 
in  proceedings  against  pools,  trusts, 
monopolies,  etc.  In  State  ex  inf. 
Crow  V.  Continental  Tobacco  Co., 
177  Mo.  1,  24,  42;  75  S.  W.  737, 
743,  749  (1903),  the  question  of 
the  constitutionality  of  these  pro- 
visions was  raised,  but  not  decided, 
though  they  were  held  unconstitu- 
tional below.  By  §§  8986-91  pro- 
vision is  made  for  taking  testimony 
for  the  purpose  of  determining 
whether  a  proceeding  should  be 
commenced  against  any  pool,  trust, 
etc 
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legislative  assembly  shall  pass  laws  for  the  enforoement  thereof 
bj  adequate  penalties  to  the  extent,  if  necessary  for  that  pur- 
pose,  of  the  forfeiture  of  their  property  and  franchises,  and  in 
case  of  foreign  corporations  prohibiting  them  from  carrying  on 
business  in  the  State."  '^ 

§  222.  Hebraika. — ^'^A  trust  is  a  combination  of  capital,  skill 
or  acts  by  any  person  or  persons  to  fix  the  price  of  any  article  or 
commodity  of  trade,  use  or  merchandise,  with  the  intent  to  pre- 
vent others  from  conducting  or  carrying  on  the  same  business, 
or  selling  or  trafficking  in  the  same  article,  use  or  merchandise, 
or  a  combination  of  capital,  skill  or  acts  by  two  or  .more  per- 
sons, or  by  two  or  more  of  them  for  either  or  all  of  the  fol- 
lowing purposes:  (1)  To  create  or  carry  out  restrictions  in 
trade.  (2)  To  limit  or  reduce  the  production,  or  increase  or 
reduce  the  price  of  merchandise  or  commodities.  (3)  To  pre- 
vent competition  in  insurance,  either  life,  fire,  accident  or  any 
other  kind,  or  in  manufacture,  making,  constructing,  transporta- 
tion, sale  or  purchase  of  merchandise,  produce  or  commodities. 
(4)  To  fix  at  any  standard  or  figure,  whereby  its  price  to  the 
public  shall  be  in  any  manner  controlled  or  established  upon 
any  article  of  merchandise,  produce  or  manufacture  of  any 
kind  intended  for  sale,  use  or  consumption  in  this  State;  to 
establish  any  pretended  agency  whereby  the  sale  of  any  such 
article,  commodity,  merchandise  or  product  shall  be  covered  up, 


SI  Const.,  art.  15,  §  20.  For  sim- 
ilar provisiona,  see  under  Idaho  (§ 
208). 

See  Rev.  Codes  (1907),  §  6654 
as  to  injunction  pending  action  to 
enforce  such  provision. 

The  effect  of  §  20  was  considered 
in  MacGinniss  y,  Boston,  etc..  Con- 
solidated Copper  y.  Mining  Co.,  29 
Mont  428,  464;  75  Pac.  89,  95 
(1904).  Its  prohibition  and  that 
of  Rev.  Codes  (1907),  §  8285,  infra, 
were  here  held  not  to  apply  to  a 
transaction  by  which  a  foreign 
(New  Jersey)    holding  corporation 


acquired  by  means  of  exchange,  the 
majority  of  the  stock  of  a  number 
of  domestic  corporations  as  well  as 
of  others  engaged  in  mining. 

§  8285  was  in  State  v.  Cudahy 
P&cking  Co.^  33  Mont.  179;  82 
Pac  833;  114  Am.  St.  Rep.  804 
(1905),  held  unconstitutional  be- 
cause of  the  exception  in  §  8289  of 
combinations  among  laborers.  See 
§  181;  also  under  111.  (§  209) ;  Ind. 
(§  210);  La.  (§  214);  Mich.  (§ 
217) ;  Neb.  (§  222) ;  N.  C.  (§  225) ; 
N.  D.  (§  226);  Tenn.  (§  231); 
Tex.   (I  232);  Wis.   (§  235). 
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concealed  or  made  to  appear  to  be  for  the  original  vendor^  for 
a  like  purpose  or  purposes,  and  to  enable  such  original  vendor, 
producer  or  manufacturer  to  control  the  wholesale  or  retail  price 
of  any  such  article  of  merchandise,  product  or  commodity  after 
the  title  to  the  same  shall  have  passed  from  such  vendor  or 
manufacturer.  (5)  To  make  or  enter  into,  carry  on  or  carry 
out  any  contract,  obligation  or  agreement  of  any  kind  or  de- 
scription by  which  they  shall  bind,  or  have  heretofore  bound 
themselves,  not  to  sell,  dispose  of,  traffic  in  or  transport  any  arti- 
cle of  merchandise  or  commodity,  or  article  of  trade,  product, 
use,  merchandise,  consumption  or  commerce,  below  a  common 
standard  figure,  card  or  list  price,  or  by  which  they  shall  agree 
in  any  manner  to  keep  the  price  of  such  article,  product,  com- 
modity or  transportation  at  a  fixed  or  graduated  figure  or  price, 
or  by  which  they  shall  in  any  manner  establish  or  settle  the  price 
of  any  article  of  merchandise,  commodity,  or  of  insurance,  fire, 
life  or  accident,  or  transportation  between  them  or  between 
themselves  or  others,  or  with  the  intent  to  preclude,  or  the 
tendwicy  of  which  is  to  prevent  or  preclude  a  free  and  unre- 
stricted competition  among  themselves  or  others  or  the  people 
generally,  in  the  production,  sale,  traffic  or  transportation  of 
any  such  article  of  merchandise,  product  or  commodity,  or 
conducting  a  like  business  or  by  which  they  shall  agree  to  pool, 
combine  or  unite  any  interest  they  may  have  in  connection  with 
the  sale,  production  or  transportation  of  any  such  article  or 
merchandise,  product  or  commodity,  or  the  carrying  on  of  any 
such  business  that  its  price  might  in  any  manner  be  affected 
thereby."  " 


"L.  1897,  c  79,  §  1;  Stot.  (Cob- 
bey's  Ed.,  1903),  §  11500.  For  sim- 
ilar provisions,  see  under  Cal.  (§ 
206);  Kan.  (§  212);  Mich.  (| 
217);  Miss.  (§  219);  N.  J>.  (§ 
226);  Ohio  (§  227);  S.  J>.  (| 
230) ;  Ter.  (§  232) ;  Wis.  (§  236). 

In  State  v.  Omaha  Elevator  Ck>., 
76  Neb.  637;  106  N.  W.  979  (1906) ; 
subsequent  prooeeding  in   75   Neb. 


654;  110  N.  W.  874  (1906),  §  1 
of  the  act  of  1897  was  held  to  be 
still  in  force,  though  the  rest  of 
the  act  was  repealed  by  the  act  of 
1905,  infra.  The  act  of  1897  was 
held  constitutional  in  Cleland  ▼. 
Anderson,  66  Neb.  252;  92  N.  W. 
306;  6  L.  R.  A.  N.  S.  136  (1902), 
disapproving  Niagara  Fire  Ins.  Co. 
V.    Cornell,    110   Fed.    816    (C.    C. 
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§  222a.     Hew  Hampshire.*^ 

§  228.     Hew  Mexico. — "Every  contract  or  combination  be- 
tween individuals^  associations  or  corporations,  having  for  its 


Neb.,  1897),  where  it  wIm  held  un- 
oonatituiional  as  interfering  with 
liberty  of  eontrmct,  U.  S.  y.  Trana- 
Miseouri  Freight  Assoc.,  166  U.  S. 
290;  17  Supm.  540;  41  L.  Ed.  1007 
(1897),  being  diBtinguished  as  a 
ease  of  a  statute  upheld  under  the 
commerce  clause  of  the  Federal  con- 
■tituticm.  As  to  constitutionality 
of  proYision  of  act  of  1897  as  to 
attorneys'  fee,  see  Niagara  Fire  Ins. 
Co.  V.  Cornell,  supra.  As  to  ef- 
fect of  exemption  as  to  "assemblies 
or  associations  of  laboring  men," 
see  CleUnd  v.  Anderson,  supra, 
where  the  act  was  sustained  against 
the  objection  that  it  was  unconsti- 
tutional because  of  such  exemption, 
but  see  to  the  contrary,  Niagara 
Fire  Ins.  Co.  v.  Cornell,  supra.  See 
§  181;  also  under  111.  (§  209) ;  La. 
(§  214);  Mich.  (§  217);  Mont.  (§ 
221);  N.  C.  (§  226);  Wis.  (§ 
235). 

By  L.  1905,  c.  162,  §  1,  "every 
contract,  combination  in  the  form 
of  trust,  or  otherwise,  or  conspiracy 
in  restraint  of  trade  or  commerce 
within  this  State  is  hereby  declared 
to  be  illegal"  (under  a  penalty  of 
a  fine  not  exceeding  $5,000,  or  im- 
prisonment not  exceeding  one  year, 
or  both).  By  §  2  "every  person 
who  shall  monopolize  or  attempt  to 
monopolize,  or  combine  or  conspire 
with  any  other  person  or  persons, 
to  monopolize  any  part  of  the  trade 
or  commerce,  within  this  State, 
shall  be  deemed  guilty  of  a  misde- 
meanor"   (under  the  same  penalty 


as  under  §  1).  In  State  v.  Adams 
Lumber  Co.,  116  N.  W.  302  (Supm. 
Ct.  Neb.,  1908),  following  U.  S.  v. 
Trans-Missouri  Freight  Assoc.,  166 
U.  S.  290;  17  Supm.  540;  41  L. 
Ed.  1007  (1897),  this  act  was  held 
applicable  to  reasonable  as  weU  as 
unreasonable  contracts  in  restraint 
of  trade,  in  this  case,  to  a  combina- 
tion among  retail  dealers  in  lumber 
to  prevent  competition  of  wholesale 
dealers  in  selling  directly  to  con- 
sumers. To  similar  effect  under 
former  act,  Cleland  v.  Anderson,  66 
Neb.  252;  92  N.  W.  306;  5  L.  R.  A. 
N.  S.  136  (1902).  See  Jadcson  v. 
Stanfield,  137  Ind.  592;  36  N.  E. 
345;  23  L.  R.  A.  588  (1894;  see 
§  34),  where  similar  conditions  were 
under  consideration. 

In  MoUyneaux  v.  Wittenberg,  39 
Neb.  547;  58  N.  W.  205  (1894),  the 
prohibition  of  the  former  act  of 
1889  against  "pools'*  and  "trusU" 
was  held  not  to  apply  to  an  agree- 
ment in  a  deed  that  the  vendee 
should  not  use  the  property  describ- 
ed for  '^otel  purposes  for  two 
years." 

In  Downing  v.  Lewis,  56  Neb. 
386;  76  N.  W.  900  (1898);  see 
subsequent  decision  in  59  Neb.  38; 
80  N.  W.  261  (1899),  the  act  of 
1889  was  held  inapplicable  to  the 
ordinary  contract  of  a  vendor  not 
to  engage  in  business  of  the  char- 
acter of  that  sold.  See  under  Tex. 
(§  232). 

By  §  3  of  the  act  of  1905  "any 
property  owned  under  any  contract 


ss  See  Const.,  art.  82,  for  grant      laws   to   prevent   restrictions   upon 
of    power   to    legislature    to    enact      competition. 
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object  or  which  shall  operate  to  restrict  trade  or  commerce  or 
control  the  quantity,  price  or  exchange  of  any  article  of  manu- 
facture or  product  of  the  soil  or  mine,  is  hereby  declared  to  be 


or  by  any  oombination,  or  purBuant 
to  a^y  oonspiracy  (and  being  the 
subject  thereof)  mentioned  in  the 
foregoing  sections  of  this  act,  shall 
be  forfeited  to  the  SUte.**  By  §  4 
an  annual  statement  is  required 
from  certain  corporations,  includ- 
ing a  statement  of  stock  owned  by 
such  a  corporation  in  other  cor- 
porations, etc,  and  of  its  own  stock 
held  by  other  corporations,  etc  By 
{  5  may  be  required  from  a  corpo- 
ration by  the  attorney-general  "any 
statement  he  may  thiidc  fit,  in  re- 
gard to  the  conduct  of  its  business"; 
also  "a  list  of  all  contracts  or 
transactions  ...  in  which  it 
has  sold  any  article  of  (or?)  prod- 
uct or  carried  any  article  or  prod- 
uct within  this  State  at  a  rate  less 
than  the  ordinary  market  price,  of 
(if?)  such  article  or  product  had 
been  sold  or  carried  by  any  other 
person  than  the  party  to  such  trans- 
action." By  §  6  it  is  a  misde- 
meanor to  enter  into  any  contract, 
combination  or  conspiracy  "for  the 
purpose  of  drawing  (driving?)  out 
of  business  any  other  person  en- 
gaged therein";  so  to  "for  such  pur- 
pose in  the  course  of  such  business, 
sell  any  article  or  product  at  less 
than  its  fair  market  value,  or  at  a 
less  price  than  it  is  accustomed  to 
demand  or  receive  therefor  in  any 
other  place  under  like  conditions; 
or  sell  any  article  upon  a  condi- 
tion, contract  or  understanding  that 
it  shall  not  be  sold  again  by  the 
purchaser,  or  restrain  such  sale  by 
the  purchaser"  (under  the  same 
penalty  as  under  §  1).  By  §  7 
"no  corporation,   joint  stock   com- 


pany or  other  association,  shall  en- 
gage in  business  within  this  State, 
a  majority  of  whose  stock  is  owned 
by  or  controlled  or  held  in  trust 
for  any  manufacturing  or  other  cor- 
poration which  in  the  course  of  its 
manufacture  or  production  conducts 
its  business  or  any  part  thereof,  in 
a  manner  which  would  be  prohib- 
ited by  this  act,  if  it  were  so  con- 
ducted in  the  course  of  such  busi- 
ness within  this  State"  By  §  8 
provision  is  made  for  inspection  of 
corporate  books,  etc.  See  §  9  as  to 
application  of  act  to  officers  of  cor- 
poration; §  11  for  prohibition  of 
corporation,  etc.,  twice  adjudged  to 
have  violated  the  act,  and  there- 
after violating  it,  to  engage  in  busi- 
ness. By  §  12  the  penalty  for  vio- 
lation of  the  act  is,  in  addition  to 
penalty  for  contempt,  the  same  as 
under  §  1.  See  §  13  as  to  personal 
liability  of  officers  for  corporate 
debts;  §§  14,  15  for  prohibition  of 
rebates  in  transportation  by  car- 
riers. And  by  §  16  if  any  corpora- 
tion, etc,  "shall  offer,  grant  or  give 
any  special  prices,  inducements  or 
advantages  for  the  sale  of  articles 
produced,  manufactured,  owned  or 
controlled  by  it,  to  purchasers  in 
any  particular  locality,  in  order  to 
restrict  or  destroy  competition  in 
that  locality  in  the  sale  of  such 
articles,  it  shall  be  unlawful  there- 
after to  transport  within  this  State 
any  article  owned  or  controUed  by 
it,  or  produced  or  manufactured  by 
it,  by  whomsoever  the  same  may  be 
owned  or  controlled."  See  §§  16, 
17  as  to  procedure  in  courts  of 
equity.    By  §  18  threefold  damages 
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illegal.^  ^  ''Every  person  who  shall  monopolize  or  attempt  to  mo- 
nopolize,  or  combing  or  conspire  with  any  other  person  or  per- 
sons to  monopolize  any  part  of  the  trade  or  commerce  of  this 
territory,  shall  be  deemed  guilty  of  a  misdemeanor."  '" 

§  224.  Hew  ToriL— "Every  contract^  agreement,  arrange- 
ment or  combination  whereby  a  monopoly  in  the  manufacture, 
production  or  sale  in  this  State  of  any  article  or  commodity  of 
common  use  ^^  is  or  may  be  created,  established  or  maintained, 
or  whereby  competition  in  this  State  in  the  supply  or  price  of 
any  such  article  or  commodity  is  or  may  be  restrained  or  pre- 


may  be  recoyered  by  ''any  person 
who  shaU  be  injured  in  his  busi- 
ness or  property  by  reason  of  any- 
thing forbidden  or  declared  to  be 
unlawful  by  this  act."  For  similar 
provisions,  see  under  Kan.  (§  212) ; 
Mich.  (§  217);  Miss.  ({  219);  Mo. 
(§  220)  ;  N.  M.  (§  223);  Ohio  ({ 
227);  Okla.  (§  228);  S.  D.  (§ 
230) ;  Utah  (§  233) ;  Wis.  (§  235). 
L.  1897,  c.  80  (§§  11513-6;  see 
also  §§  2358-60)  y  relates  solely  to 
restrictions  upon  competition  in  the 


business  of  dealing  in  grain;  see 
State  y.  Omaha  Blevator  Co.,  76 
Neb.  637;   106  N.  W.  979    (1906). 

L.  1897,  c.  81  (§§  11517-20),  re- 
lating to  fire  insurance  was  held 
unconstitutional  in  Niagara  Fire 
Ins.  Co.  y.  ComeU,  110  Fed.  816 
(C.  C.  Neb.,  1901). 

L.  1893,  c.  49  (§§  11521-3),  re- 
lates to  dealing  in  lumber  and 
coal;  L.  1907,  c  156,  to  pooUng  of 
bridge  contractors,  etc 


s«Comp.  Laws  (1897),  §  1292. 
The  penalty  is  a  fine  not  exceeding 
$1,000  or  less  than  $100,  and  im- 
prisonment not  exceeding  one  year 
or  until  the  fine  is  paid. 

«Bld.,  §  1293.  The  penalty  is  a 
fine  not  exceeding  $1,000  or  impris- 
onment not  exceeding  one  year  or 
both.  By  §  1294  (as  amended  by 
L.  1907,  c.  18)  contracts  and  agree- 
ments in  yiolation  of  §§  1292  and 
1293  are  yoid  and  there  is  giyen  a 
right  of  action  for  damages  occa- 
sioned by  yiolation  of  such  proyi- 
sions.  For  similar  proyisions,  see 
under  Cal.  (§  206)  ;  Kan.  (§  212) ; 
Mich.  (§  217);  Miss.  (§  219); 
Mo.  (§  220);  Neb.  (§  222);  Ohio 
(§  227);  Okla.  (§  228);  S.  D.  (§ 
230) ;  Utah  (§  233) ;  Wis.  (§  235). 


Moreoyer  "any  purchaser  of  any 
commodity  from  any  individual,  cor- 
poration or  association  transacting 
business  in  yiolation  of  this  act 
shall  not  be  liable  for  the  payment 
for  such  commodity."  For  similar 
proyisions,  see  imder  Ark.  (§  205) ; 
111.  (§  209);  Iowa  (§  211);  Ky. 
(§  213) ;  Mo.  (§  220) ;  N.  D.  (§ 
226).  See  also  under  Kan.  ({ 
212). 

As  to  restrictions  upon  competi- 
tion in  railroad  business,  see  § 
3910.  L.  1899,  c.  50,  relates  to  sale 
of  coal  oil. 

s«  In  Matter  of  Jackson,  57  Misc. 
1;  107  N.  T.  Suppl.  799  (Supm. 
Ct.,  Sp.  T.,  1907),  held  not  to  in- 
clude seryice  of  transmission  by  tele- 
graph. 
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Tontedy  or  whereby  for  the  purpose  of  creating^  eBtablishing  or 
maintaixiiiig  a  monopoly  within  this  State  of  the  mannf  acture, 
production  or  sale  of  any  such  article  or  oommodityy  the  free 
pursuit  in  this  State,  of  any  lawful  business,  trade  or  occupa- 
tion is  or  may  be  restricted  or  prevented,  is  hereby  declared  to 
be  against  public  policy,  illegal  and  void."  ^^ 


tTL.  1899,  c.  690,  §  1  (Birds- 
eye's  R.  S.,  3d  ed.,  p.  2405).  See 
article  in  4  Columbia  Law  Rev.  83 
(1904)   by  T.  D.  Kenneson. 

In  Matter  of  Davies,  168  N.  T. 
89,  100;  61  N.  E.  118,  120;  66 
L.  R.  A.  865,  859  (1901),  the  act 
was  held  to  be  a  substantial  con- 
tinuation of  the  act  of  1807  here- 
in repealed,  as  to  elTect  of  which 
see  Brooklyn  Distilling  Co.  ▼. 
Standard  Distilling,  etc,  Co.,  120 
App.  D.  237;  105  N.  T.  Suppl.  264 
(1907).  It  was  also  held  in  Mat- 
ter of  Davies  to  apply  to  combina- 
tions already  formed,  but  still  main- 
tained and  in  process  of  consum- 
mation. It  was  said  of  the  act 
with  reference  to  its  object,  that  it 
is  "little  more  than  a  codification 
of  the  common  law  upon  the  subject 
and  its  validity  to  this  extent  is 
not  and  cannot  be  successfully  ques- 
tioned." As  to  civil  liability  there- 
under, see  Rourke  v.  Elk  Drug  Co., 
75  App.  D.  145;  77  N.  Y.  Suppl.  373 
(1002). 

By  L.  1892,  c.  688,  {  7  (Birds- 
eye's  R.  S.,  3d  ed.,  p.  3410)  "no 
domestic  stock  corporation  and  no 
foreign  corporation  doing  business 
in  this  State  shall  combine  with 
any  other  corporation  or  person  for 
the  creation  of  a  monopoly  or  the 
unlawful  restraint  of  trade  or  for 
the  prevention  of  competition  in 
any  necessary  of  life."  Compare 
under  Oa.  (§207) ;  Miss.  (§  219) ; 
Okla.  (§  228) ;  Tex.  (§  232) ;  Wis. 
(S  235);  Wyom.   (§  236). 


In  Continental  Securities  Co.  v. 
Interborough    Rapid    Transit    Co., 
165   Fed.   945,  958    (C.  C.  N.  Y., 
1908),  §  7  was  appUed  in  holding 
illegal  a  combination  "in  the  ex- 
clusive control  of  the  business  of 
constructing,    repairing,    managing, 
and  operating  railroads  and  trans- 
porting passengers  by  railroad  be- 
tween the  Bronx  and  the  Battery 
and  intermediate  points  in  the  city 
of  New  York   so  as  to  absolutely 
exclude  competition   in   that  busi- 
ness   in   that   place   or   territory." 
Such  combination,  effected  by  trans- 
fer of  stock  of  competing  corpora- 
tions   to    a    ''holding    corporation" 
was    held    not    legalized    by    §    40 
of  the  Stock  Corporation  Law  con- 
ferring upon  a  corporation  general 
power  to  hold  stock  in  another.    To 
like  effect,  Burrows  v.  Interborough 
Metropolitan  Co.,  156  Fed.  389   (C. 
C.  N.  Y.,  1897).    To  the  contrary, 
Attomey-Qeneral     v.     Consolidated 
Oas  Co.,  124  App.  D.  401 ;  108  N.  Y. 
Suppl.    823     (1908);    affirming    Re 
Consolidated  Qas  Co.,  56  Misc.  49; 
106  N.  Y.  Suppl.  407  (1907) ;  Mat- 
ter of  Attorney-General,  125  App.  D. 
804;  110  N.  Y.  Suppl.  186   (1908), 
where,  in  view  of  §  40,  the  oombina^ 
tion  was  held  not  within  the  prohi- 
bition   of    §    7.    See    under    Mich. 
({  217) ;  article  in  40  Am.  Law  Rev. 
558  (1906)  by  E.  L.  Andrews.   See 
also,   as   to   §    7,   Alexandria   Bay 
Steamboat  Co.  v.  N.  Y.  Central,  ete., 
R.  R.  Co.,  18  App.  D.  527;  46  N.  Y. 
Suppl.  1091  (1897);  National  Har- 
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§  226.     Horth  Carolina. — ^^'Perpetuities  and  monopolies  are 


row  Co.  Y.  Bement,  21  App.  D.  290; 
47  N.  Y.  Suppl.  462  ( 1897 ) ;  Bafferty 
y.  Buffalo  City  Gas  Co.,  37  App. 
D.  618;  56  N.  Y.  Suppl.  288 
(1899);  People  ex  rel.  Morae  y. 
NuBsbaum,  66  App.  D.  246,  263;  67 
N.  Y.  Suppl.  492,  497  (1900);  re- 
yenmg  32  Miso.  1;  66  N.  Y.  SuppL 
129    (1900). 

In  Watson  y.  Harlem  &  N.  Y. 
Nayigation  Co.,  62  How.  Pr.  348 
(Supm.  Ct.  Sp.  T.,  1877),  a  statu- 
tory prohibition  against  "combin- 
ing'' of  nayigation  companies,  was 
held  not  limited  to  combination  "as 
respects  the  commission  of  unlaw- 
ful acts,"  but  to  preyent  the  crea- 
tion or  formation  of  monopolies, 
by  the  union  or  combination  of  such 
companies. 

In  Straus  y.  American  Publishers' 
Assoc.,  177  N.  Y.  473;  69  N.  E. 
1107;  .64  L.  R.  A.  701;  101  Am. 
St.  Rep.  819  (1904),  where  the 
court  may  have  oyerlooked  the  gen- 
eral rule  that  no  civil  liability  re- 
sults from  the  existence  of  a  mere 
restriction  upon  competition  (see 
§  164),  the  act  of  1899  (which 
makes  no  provision  for  civil  liabil- 
ity to  a  mere  individual)  was  held 
applicable  to  holding  an  action 
maintainable  for  what  was  in  es- 
sence a  boycott  of  a  trade  com- 
petitor (see  §  34).  See  subsequent 
decisions  i  92  App.  D.  360;  86 
N.  Y.  Suppl.  1091  (1904);  193  N. 
Y.  496;  86  N.  E.  626  (1908);  dis- 
senting opinion  in  Park  v.  National 
Wholesale  Druggists'  Assoc,  176  N. 
Y.  I,  36;  67  N.  E.  136,  148;  62 
L.  R.  A.  632,  647;  96  Am.  St.  Rep. 
678  (1903);  Bobbs-Merrill  Co.  v. 
Straus,  139  Fed.  166,  168  (C  C. 
N.  Y.,  1906;  involving  same  state 
of  facts  as  in  Straus  y.  American 


Publishers'  Assoc.).  As  to  appli- 
cation of  act  to  boycott  by  em- 
ployee, see  People  y.  McFarUn,  43 
Misc.  691;  89  N.  Y.  Suppl.  627 
(Monroe  County  Ct.,  1904). 

In  Walsh  y.  Dwight,  40  App.  D. 
613;  68  N.  Y.  Suppl.  91  (1899),  a 
provision  of  the  former  act  of  1893 
(substantially  onbodied  in  that  of 
1899)  was  held  not  to  make  in- 
valid agreements  between  manufac- 
turers and  their  customers  by  which 
the  price  to  be  paid  by  the  latter 
was  reduced  in  consideration  of 
their  agreeing  not  to  sell  for  less 
than  a  certain  price^  and  not  to  sell 
the  goods  of  other  manufocturers 
for  less  than  that  at  which  they 
agreed  to  sell  the  defendants'  goods. 
The  decision  is,  however,  sustain- 
able on  the  additional  ground  that 
no  civil  liability  results  merely 
from  the  existence  of  an  ill^fal 
restriction  upon  competition.  See 
§  164. 

By  §  2  of  the  act  of  1899  the 
penalty  is  a  fine  not  exceeding  $6,- 
000,  or  imprisonment  not  longer 
than  one  year,  or  both;  in  case  of 
a  corporation,  only  a  fine.  By  § 
3  provision  is  made  for  an  action 
by  the  attorney-general  to  restrain 
the  acts  declared  illegal;  by  §§  4- 
7  for  an  examination  for  the  pur- 
pose of  obtaining  testimony.  See 
People  y.  American  Ice  Co.,  64 
Misc.  67;  106  N.  Y.  Suppl.  660 
(Supm.  Ct.,  Sp.  T.,  1907).  In 
Matter  of  Davies,  supra,  the  pro- 
visions of  §  4  were  sustained 
against  the  objection  that  they  im- 
posed other  than  judicial  duties  up- 
on a  judicial  officer;  also  against 
the  objection  that  they  constituted 
an  invasion  of  personal  liberty  as 
guaranteed     by     the     constitution. 
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oontraiy  to  the  genius  of  a  free  State,  and  ought  not  to  be  al- 
lowed." «« 

§  226.     Horfh  Dakota. — ^^'Any  corporation  organized  under 


The  provision  conferring  on  a  ref- 
eree power  to  take  testimony  was 
also  here  sustained.  Here  was  re- 
versed 55  App.  D.  245;  67  N.  T. 
Suppl.  492  (1900),  which  reversed 
32  Misc.  1;  66  N.  Y.  Suppl.  492 
(1900).  As  to  effect  of  provision 
of  act  of  1897  for  examination  of 
witnesses,  see  Matter  of  Attorney- 
General,  22  App.  D.  285;  47  N.  Y. 
Suppl.  883  (1897).  As  to  the  pro- 
hibition in  Penal  (>>de,  §  168,  subd. 
6,  against  a  conspiracy  ''to  commit 
any  act  injurious  to  trade  or  com* 
meroe,"  see  Leonard  v.  Poole,  114 
N.  Y.  371;  21  N.  E.  707;  4  L.  R. 
A.  728;  11  Am.  St.  Rep.  667 
(1889);  People  v.  Sheldon,  139  N. 
Y.  251;  34  N.  E.  785;  23  L.  R.  A. 
221;  36  Am.  St.  Rep.  690  (1893); 
Cummings  v.  Union  Blue  Stone  Co., 
164  N.  Y.  401;  58  N.  E.  525; 
52  L.  R.  A.  262;  79  Am.  St.  Rep. 
655  (1900);  dissenting  opinion  in 
Park  V.  National  Wholesale  Drug- 
gists' Assoc,  175  N.  Y.  1,  35;  67 
N.  E.  136,  148;  62  L.  R.  A.  632, 
647;  96  Am.  St  Rep.  578  (1903); 
Kellogg  V.  Sowerby,  190  N.  Y.  370; 
83  N.  E.  47  (1907) ;  People  v.  Mc- 
Farlin,  43  Misc.  591;  89  N.  Y. 
Suppl.  527  (Monroe  Ck)unty  Ct., 
1904).  In  People  v.  Klaw,  55 
Misc.  72;  106  N.  Y.  Suppl.  341 
(N.  Y.  Co.  Gen.  Sess.,  1907),  subds. 
5  and  6  were  held  inapplicable  to 
agreements  among  those  engaged  in 
business  of  owning,  controlling  and 
leasing  theaters,  and  producing 
plays  and  entertainments  of  the 
stage,  and  booking  of  contracts  for 
production  of  plays. 
The  incapacily  of  a  corporation 


to  conspire  was,  in  People  v.  Duke, 
19  Misc.  292;  44  N.  Y.  Suppl.  336 
(N.  Y.  Co.  Gen.  Sess.,  1897),  held 
to  fumbh  no  obstacle  to  an  indict- 
ment thereunder  against  its  officers 
and  agents. 

For  prohibition  of  restriction 
upon  competition  in  transportation 
between  this  country  and  Europe, 
see  L.  1899,  c.  727  (Birdseye's  R. 
S.,  2d  ed.,  p.  3786). 

SB  Const,  art  1,  {  31.  For  sim- 
ilar provisions,  see  under  Ark.  (§ 
205) ;  Md.  (§  216) ;  Okla.  (§  228) ; 
S.  D.  (§  230) ;  Tenn.  (§  231) ;  Tex. 
(§  232);  Wash.  (§  234);  Wyom. 
(§  236).  In  Thrift  ▼.  Elizabeth 
City,  122  N.  C.  31;  30  S.  E.  349; 
44  L.  R.  A.  427  (1898),  this  provi- 
sion was  held  applicable  to  a  grant 
by  a  municipal  corporation  of  ex- 
clusive privilege  to  construct  and 
maintain  water  works.  As  to  ap- 
plication to  statute  limiting  prae- 
tice  of  medicine  and  surgery,  see 
State  V.  Biggs,  133  N.  C.  729;  46 
S.  E.  401 ;  64  L.  R.  A.  139 ;  98  Am. 
St  Rep.  731  (1903);  to  provision 
for  regulation  of  pilots,  St  George 
V.  Hardie,  147  N.  C.  88;  60  S.  E. 
920  (1908). 

By  Revisal  (1905),  {  3739,  «'if 
any  person  in  any  way  violate  any 
of  the  provisions  of  the  law  against 
trusts  and  monopolies,  he  shall  be 
guilty  of  a  misdemeanor."  This 
seems  taken  from  {  12  of  L.  1901, 
c.  586,  which  act  was  probably  un- 
constitutional for  reasons  stated  in 
§  181,  supra;  see  also  under  Ga. 
(§  207);  m.  (i  209);  Ind.  (J 
210);  Mich.  (§  217);  Mont  (J 
221) ;  Neb.  (S  222) ;  N.  D.  (§  226)| 
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the  laws  of  this  State  or  any  other  State  or  country  for 
transacting  or  conducting  any  kind  of  business  in  this  State,  or 
any  partnership,  association  or  individual,  creating,  entering 
into  or  becoming  a  member  of,  or  a  party  to  any  pool,  trust, 
agreement,  contract,  combination,  confederation,  or  individual, 
to  r^ulate  or  fix  the  price  of  any  article  of  merdiandise,  com- 
modity or  property,  or  to  fix  or  limit  the  amount  or  quantity  of 
any  article,  property,  merchandise  or  commodity  to  be  manu- 
factured, mined,  produced,  exchanged  or  sold  in  this  State,  shall 
be  guilty  of  a  misdemeanor."*^  "A  pool  or  a  trust  is 
a  combination  of  capital,  skill  or  acts  by  two  or  more 
persons,  corporations  or  associations  of  persons,  or  two  or 
more  of  them  for  either,  any  or  aU  of. the  following  pur- 
poses: (1)  To  create  or  carry  out  restrictions  in  trade.  (2) 
To  limit  or  reduce  the  production,  or  increase  or  reduce  the 
price  of  property,  merchandise  or  commodities.  (3)  To  fix 
at  any  standard  or  figure,  whereby  its  price  to  the  public 
shall  be  in  any  manner  controlled  or  established,  upon  any 
property,  article  or  commodity  of  merchandise,  produce  or 
manufacture  intended  for  sale,  use  or  consumption  in  this  State; 
or  to  establish  any  pretended  agency  whereby  the  sale  of  any 
such  property,  article  or  commodity  shall  be  covered  up  or  made 
to  appear  to  be  for  the  original  vendor,  for  a  like  purpose  or 
purposes.  (4)  To  make  or  enter  into  or  carry  out  any  con- 
tract, obligation  or  agreement  of  any  kind  or  description  by 
which  they  shall  bind  or  have  bound  themselves  not  to  sell,  dis- 
pose of,  or  transport  any  property,  commodity  or  article  of 
trade,  use,  merchandise,  commerce  or  consumption,  below  a 
common  standard  figure,  or  card  price  list,  or  by  which  they 
shall  agree,  in  any  manner  to  keep  the  price  of  such  article, 

Texm.  (§  231);  Tex.  (§  232);  Wis.  ilar  provisions,  see  under  Ala.    (§ 

(§  236).  204);  Ark.    (§  205);  lU.   <§  209); 

For  prohibition  against  pooling  of  Iowa  (§  211) ;  Ky.  (§  213) ;  Minn, 

railroad  freight,  see  Revisal  (1905),  (§  218);   Miss.    (§  219);   Mo.    (§ 

§  3762.  220) ;    S.    0.     (§    229) ;    Tex.    (§ 

ML.  1907,  c.  259,  §  1.    For  sim-  232);  Utah   (§  283). 
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commodity  or  transportation  at  a  fixed  or  graduated  figure,  or 
by  which  they  shall  in  any  manner  establish  or  settle  the  price 
of  any  property,  article  or  commodity  or  transportation  between 
them  or  themselves  and  others  to  preclude  a  free  and  unre- 
stricted competition  among  themselves  or  others  in  the  sale  or 
transportation  of  any  such  article  or  commodity,  or  by  which 
they  shall  agree  to  pool,  combine  or  unite  any  interest  they  may 
have  in  connection  with  the  sale  or  transportation  of  any  article 
or  commodity,  or  by  which  they  shall  agree  to  pool,  combine  or 
unite  any  interest  they  may  have  in  connection  with  the  sale  or 
transportation  of  any  article  or  commodity  that  its  price  might 
be  in  any  manner  affected"  ^ 
§  227.    Ohio.*i 


40  L.  1907,  c  259,  §  2.  For  sim- 
ilar provisions,  see  under  Cal.  (§ 
206)  ^  Kan.  (§  212);  Mich.  (§ 
217) ;  Miss.  ({  219) ;  Neb.  (§  222) ; 
Ohio  (§  227) ;  S.  D.  (§  230) ;  Tes. 
(§232);  Wis.  (§235). 

By  §  8  provision  is  made  for  a 
fine  of  not  less  than  $100  or  more 
than  $5,000;  by  §  4  for  a  fine  of 
not  exceeding  $2,000  or  imprison- 
ment for  a  year  or  both;  by  §  5 
for  forfeiture  of  the  right  of  a  cor- 
poration to  do  business. 

As  to  suffloLency  of  information 
or  indictment,  see  §  6;  of  proof  in 
prosecution,  §   7. 

"Any  contract  or  agreement  is 
violation  of  the  provisions  of  this 
chapter  shall  be  absolutely  void  and 
not  enforcible  either  in  law  or  in 
equi^.**    §  8. 

"No  purchaser  of  any  properly, 
article  or  other  commodity  from 
any  individual,  company,  associa- 
tion of  individuals  or  corporation 
transacting  business  contraiy  to  ar  > 
provision  of  the  preceding  sections 
of  this  chapter,  shall  be  liable  for 
the  price  or  payment  of  such  prop- 
erty, article  or  commodity,  and  may 


plead  this  chapter  as  a  defense  in 
any  suit  for  such  price  or  payment." 
§  9.  For  similar  provisions,  see  un- 
der Ark.  (§  205);  111.  (§  209); 
Iowa  (§  211);  Ky.  (§  213);  Mo. 
(§  220);  N.  M.  (§  223).  See 
also  under  Kan.  (§  212).  As  to 
taking  testimony^  see  §§  10,  11;  in- 
junction against  disposing  of  assets, 
§  12. 

By  Oonst.,  §  146,  ''any  combina- 
tion between  individuals,  corpora- 
tions, associations  or  either,  having 
for  its  object  or  effect,  the  con- 
trolling of  the  price  of  any  product 
of  the  soil  or  any  article  of  manu- 
facture or  commerce,  or  the  cost 
of  exchange  or  transportation,  is 
prohibited  and  hereby  declared  un- 
lawful and  against  public  policy; 
and  any  and  all  franchises  hereto- 
fore granted  or  extended,  or  that 
may  hereafter  be  granted  or  extend- 
ed in  this  State,  whenever  the  owner 
or  owners  thereof  violate  this  arti- 
cle shall  be  deemed  annulled,  and 
become  void.''  For  a  similar  pro- 
vision, see  under  Utah  (§  238). 

«iR.  S.,  §  4427  (—1),  seems  sub- 
stantially  identical   with   Kan.  G. 
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§  228.  Oklihonuu — ''Every  act,  agreement^  contract,  or  com- 
bination in  the  form  of  trust,  or  otherwise,  or  conspiracy  in  re- 
straint of  trade  or  commerce  within  this  State,  which  is  against 


8.  (Dassler'a  Ed.,  1905),  §  4464; 
Me  also  under  Mich.  (§  217)  • 
Subdfl.  1-3,  howerer,  of  §  4427 
( — 1)  are  as  follows:  "  ( 1 )  To  cre- 
ate or  carry  out  restrictions  in 
trade  or  commerce.  (2)  To  limit 
or  reduce  the  production,  or  increase 
or  reduce  the  price  of  merchandise 
or  any  commodity.  (3)  To  pre- 
▼ent  competition  in  manufacturing, 
making,  transportation,  sale  or  pur- 
chase of  merchandise,  produce  or 
any  commodity."  And  subd.  6  con- 
tains no  reference  to  contracts  not 
to  manufacture.  §§  4427  ( — 1)  and 
the  provisions  following  constitute 
the  act  of  1898,  which  was  held  con- 
stitutional in  State  ▼.  Gage,  72 
Ohio  St.  210;  73  N.  E.  1078  (1905), 
which  reversed  Gkige  ▼.  State,  24 
Ohio  ar.  Ot  R.  724  (Del.  C.  C, 
1903).  It  had  also  been  held  con- 
stitutional in  State  ex  rel.  Monnett 
▼.  Buckeye  Pipe  Line  Co.,  61  Ohio 
St.  620;  56  N.  E.  464  (1900),  so 
far,  at  least,  as  applicable  to  the 
agreement  there  under  considera- 
tion, characterized  as  "having  no 
purpose  whatever  except  to  prevent 
competition  in  the  production,  trans- 
portation and  refining  of  petroleum, 
to  the  end  that  there  may  be  re- 
ceived from  the  consumers  of  its 
products  higher  prices  than  would 
prevail  under  the  condition  of  open 
competition.''  Such  an  agreement 
was  regarded  as  ''hurtful  to  the 
public"  so  as  to  be  within  the  power 
of  the  legislature  to  prohibit  in  the 
exercise  of  the  police  power,  not- 
withstanding constitutional  guaran- 
ties of  the  rights  of  liberty  and 
property.     In   Fisher  v.   Flickinger 


Wheel  Co.,  28  Ohio  Oir.  Ct  R.  601 
(1906),  the  act  was  applied  to  a 
combination  among  manufacturera 
of  wood  wheels  for  vehicles. 

In  State  v.  Jacobs,  7  Ohio  N.  P. 
261  (Cleveland  Police  Court, 
1900f),  a  boycott  apparently  unac- 
companied with  acts  of  violence,  waa 
held  unlawful  as  a  violation  of  the 
prohibition  against  a  combination 
"to  create  or  carry  out  restrictions 
in  trade  or  commerce."  See  under 
Ind.  (§  210);  Mo.  (§  220);  S.  C. 
(§  229);  Tex.  (§  232).  In  Kevil 
V.  Standard  Oil  Co.,  8  Ohio  N.  P. 
311  (Cin.  Super  Ct,  1901),  the  pro- 
hibition of  the  act  was  held  inap- 
plicable to  an  agreement  for  exclu- 
sive employment,  that  is,  one  by 
which  one  engaged  in  business 
should  abandon  it  and  be  employed 
by  another,  though  it  appeared  that 
the  proposed  employer  (the  Stand- 
ard Oil  Company)  was  a  member 
of  the  Standard  Oil  Trust  by  which 
was  controlled  "the  entire  oil  busi- 
ness in  the  United  States."  As  to 
covenant  by  lessee  not  to  sell  any 
beer  except  of  the  manufacture  of 
the  lessor,  see  Huebner-Toledo  Brew- 
eries Co.  V.  Singlar,  28  Ohio  Cir.  Ct. 
R.  329  (1906). 

By  §4427  (—2)  provision  is  made 
for  forfeiture  of  the  rights  and  for 
the  dissolution  of  an  offending  cor- 
poration; so  by  §  4427  ( — ^3)  for 
depriving  an  offending  foreign  cor- 
poration of  the  right  to  do  business. 
See  as  to  proceedings  against  cor- 
porations. State  ex  rel.  v.  King 
Bridge  Co.,  28  Ohio  Cir.  Ct  R. 
147  (1906).  The  penalty  is  a  fine 
of  not  less  than  $60  or  more  than 
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public  policy,  is  hereby  declared  to  be  illegal."  ^'  It  is  declared 
unlawful  "to  issue  or  to  own  trust  certificates,"  or  "to  enter  into 
any  combination,  contract  or  agreement  .  .  •  the  purpose 
or  effect  of  which    •     •     •     shall  be  to  place  the  management 


$5,000  or  imprisonment  for  not  less 
than  6  months  or  more  than  one 
year  or  both.  Each  day's  viola- 
tion constitutes  a  separate  offense. 
See  also  §  4427  (—7).  As  to  aUe- 
gations  in  indictment,  see  §  4427 
( — 5).  As  to  sufficiency  of  indict- 
ment, see  Gage  y.  State,  24  Ohio 
Cir.  a.  R.  724  (Del.  C.  C,  1903); 
Hughes  V.  State,  29  Id.  237  (1907; 
see  also,  as  to  county  in  which 
one  may  be  indicted).  In  Ham- 
mond y.  State,  78  Ohio  St.  16;  84 
N.  E.  416;  16  L.  R.  A.  N.  S.  906 
(1908),  §  4427  (—6),  providing 
that  "the  character  of  the  trust  or 
combination  alleged  may  be  estab- 
lished by  proof  of  its  general  repu- 
tation as  such"  was  held  invaUd 
as  in  violation  of  the  14th  amend- 
ment. See  also,  imder  Mich.  (§ 
217);  State  v.  Jacobs,  supra.  By 
a  provision  added  by  L.  1906,  p. 
313,  provision  is  made  as  to  testi- 
mony and  production  of  books,  etc. 
By  §  4427  ( — 8)  any  contract  or 
agreement  in  violation  of  the  pro- 
visions of  the  act  "shall  be  abso- 
lutely void  and  not  enforcible  either 
in  law  or  equity."  This  was  ap- 
plied in  Fisher  v.  Flickinger  Wheel 
Co.,  28  Ohio  Cir.  a.  R.  601  (1906). 
§  4427  ( — 10)  seems  substantially 
identical  with  111.  L.  1891,  p.  206, 
§  2  (see  §  209),  except  that  the 
prohibition  1  ere  applies  to  ''persons, 
partnerships  and  associations"  as 
well  as  to  corporations.  The  pen- 
alty is  a  fine  of  not  less  than  $60 
or  more  than  $1,000.  By  §  4427 
( — 11)  a  person  injured  in  his 
or  property  by  reason  of 


anything  forbidden  or  declared  to  be 
unlawful  by  the  act  may  recover 
twofold  the  damages.  For  similar 
provisions,  see  under  Cal.  (§  206) ; 
Kan.  (§  212) ;  Mich.  (§  217) ;  Miss. 
(§  219);  Mo.  (§  220);  Neb.  (§ 
222);  N.  M.  (§  223);  Okla.  (§ 
228);  8.  D.  (§  230);  Utah  (§ 
233) ;  Wis.  (§236).  See  Barron  v. 
PitUburg  Plate  Glass  Co.,  7  Ohio 
N.  P.  628  (Cin.  Super.  Ot,  1900). 
As  to  definition  of  ''person,"  see  § 
4427  (—12). 

As  to  effect  of  §  3266  as  to  hold- 
ing stock  in  other  corporations,  see 
§  166,  supra.  By  §  3266b  (added 
by  L.  1906,  p.  229)  is  prohibited 
the  sale  of  the  property  of  a  cor- 
poration ''for  the  formation  of  or 
to  any  trust  or  combination  for  the 
purpose  of  restricting  trade  or  com- 
petition." 

^6.  S.  (1908),  §  6679.  By 
Const.,  art.  6,  §  44,  *'the  legislature 
shall  define  what  is  an  unlawful 
combination,  monopoly,  trust,  act 
or  agreement,  in  restraint  of  trade, 
and  enact  laws  to  punish  persons 
engaged  in  any  unlawful  combinap 
tion,  monopoly,  trust,  act,  or  agree- 
ment, in  restraint  of  trade,  or  com- 
posing any  such  monopoly,  trust,  or 
combination."  By  G.  S.,  §  6680 
provision  is  made  as  to  the 
duties  of  the  attorney-general ;  also 
for  an  injunction  and  appointment 
of  a  receiver.  By  §  6681  threefold 
damages  may  be  recovered  for  in- 
jury in  business  or  properly  by  rea- 
son of  anything  forbidden  or  de- 
clared to  be  imlawful  by  the  act 
For  similar   provisions,   see  imder 
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or  oontrol  of  such  oombination  or  combinations,  or  the  conduct 
or  operation  of  the  same,  or  the  output  or  manufactured  product 
thereof,  or  the  marketing  of  the  same  in  the  hands  of  any  trust 
or  trustees,  holding  corporation  or  association,  firm  or  commit- 
tee, with  the  intent  or  effect  to  limit  or  fix  the  price,  or  lessen 
the  production  or  sale  of  any  product  or  article  of  conmieice, 
or  the  use  or  consumption  of  the  same,  or  to  prevent,  restrict, 
limit  or  diminish  the  manufacture  or  output  of  any  such  article 
of  commerce,  use  or  consumption."  *• 


Cal.  (§  206) ;  Ind.  (§  210) ;  Kan. 
(§  212);  Mich.  (§  217);  MIm.  (§ 
219);  Mo.  (§  220);  Neb.  (222); 
N.  M.  (§  223);  Ohio  (§  227);  8. 
D.  (§  230);  Utah  (§  233);  Wis. 
(§235).  By  §  6682  a  foreign  cor- 
poration yiolating  the  act  is  denied 
the  right  to  do  business  in  the 
Bute.  By  §  6683  it  is  prohibited  to 
discriminate  by  sale,  etc,  at  a  lower 
rate  in  one  section,  etc.,  than  another, 
''or  at  the  same  rate  or  price  at  a 
point  away  from  that  of  production 
or  manufacture  as  at  the  place  of 
production  or  manufacture,"  "if  the 
effect  or  intent  thereof  is  to  estab- 
lish or  maintain  a  virtual  monopoly 
hindering  competition,  or  restric- 
tion of  trade."  See  also  Const.,  art. 
9,  §  45,  in  part  here  embodied. 

For  instances  of  similar  legisla- 
tion, see  §  31,  supra.  By  §  6684 
the  penalty  is  a  fine  of  not  less  than 
$50  or  more  than  $10,000  and  im- 
prisonment for  not  less  than  10 
days  or  more  than  10  years,  each 
day's  violation  to  constitute  a  sep- 
arate offense.  Provision  is  also 
made  for  recovery  of  a  penalty  in  a 
civil  action.  By  §  6685  "in  any  in- 
dictment or  information  for  any  of- 
fense named  in  this  act,  it  is  suffi- 
cient to  state  the  purpose  or  facts  of 
the  trust,  monopoly,  unlawful  com- 
bination in  restraint  of  trade  or 


commerce,  and  that  the  accused  is  a 
member  of,  acted  with,  or  in  pur- 
suance of  it,  or  aided  or  assisted  in 
carrying  out  its  purpose  without 
giving  its  name,  or  description  or 
stating  how,  when  or  where  it  was 
created."  By  §  6686  provision  is 
made  as  to  witnesses;  by  §  6687  aa 
to  duty  of  prosecuting  officers. 

^  Id.,  §  6688,  the  provisions  of  § 
6684  being  made  applicable.  By 
Const.,  art  9,  §  41,  "no  corporation 
diartered  or  licensed  to  do  business 
in  this  State  shall  own,  hold,  or 
control,  in  any  manner  whatever, 
the  stock  of  any  competitive  corpora- 
tion or  corporations  engaged  in  the 
same  kind  of  business,  in  or  out  of 
the  State,  except  such  stock  as  may 
be  pledged,"  etc  By  O.  S.,  §  6689 
of  the  act  of  1907  a  corporation  vio- 
lating such  provision  forfeits  its 
right  to  do  business  in  the  State, 
besides  being  subject  to  a  penalty  of 
not  less  than  $1,000  or  more  than 
$10,000.  <7ompare  under  Ga.  (§ 
207);  Miss.  (§  219);  N.  Y.  (§ 
224);  Tex.  (§  232). 

By  §  6690  provision  is  made  as  to 
the  liability  of  the  property  of  a 
corporation  for  fines  or  penalties. 
By  §  6691  "whenever  any  business, 
by  reason  of  its  nature,  extent,  or 
the  existence  of  a  virtual  monopoly 
therein,   is   such  that   the   public 
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§  229.  South  Carolina. — ^*'Any  corporation  oiganized  under 
the  laws  of  this  or  any  other  State  or  country  and  transacting 
or  conducting  any  kind  of  business  in  this  State,  or  any  partner^ 
ship  or  individual,  or  other  association  of  persons  whatsoever, 
who  shall  create,  enter  into,  become  a  member  of  or  a  party  to 
any  pool,  trust,  agreement,  combination,  confederation  or  un- 
derstanding with  any  other  corporation,  partnership,  indi- 
vidual or  any  other  person  or  association  of  persons  to  regu- 
late or  fix  the  price  of  any  article  of  manufacture,  mechan- 
ism, merchandise,  conmiodity,  convenience,  repair,  any  product 


xnuat  use  the  same,  or  its  serrioes, 
or  the  consideration  by  it  given  or 
taken  or  offered,  or  the  commodi- 
ties hought  or  sold  therein  are  of- 
fered or  taken  bj  purchase  or  sale 
in  such  a  manner  as  to  make  it  of 
public  consequence,  or  to  affect  the 
community  at  large  as  to  supply, 
demand  or  price  or  rate  thereof,  or 
said  business  is  conducted  in  vio- 
lation of  §  1  (6670),  said  business 
is  a  public  business,  and  subject  to 
be  controlled  by  the  State,  by  the 
corporation  commission  or  by  an 
action  in  any  district  court  of  the 
State,  as  to  all  of  its  practices, 
prices,  rates  and  charges."  See  also 
as  to  duty  to  render  services  or  of- 
fer commodities  "without  discrimi- 
nation and  adequately  to  the  needs 
of  the  public."  By  §  6692  ''in  aU 
prosecutions  or  proceedings  under 
this  act,  it  shall  be  sufficient  to 
prove  that  a  trust,  monopoly,  com- 
bination in  restraint  of  trade  or 
commerce  existed  without  the  period 
not  barred  by  the  statute  of  limi- 
tations, and  was  not  continued  in 
any  form  into  and  during  any  por- 
tion of  the  period  not  so  barred, 
and  that  the  defendant  belonged  to 
it,  or  acted  for  or  in  connection  with 
it  without  proving  all  the  members 
belonging  to  it,  or  proving  or  pro- 


ducing any  article  or  agreement  or 
any  written  instrument  on  which  it 
may  have  been  based,  or  that  it 
was  evidenced  by  any  written  in- 
strument at  aU."  See  {  6693  as  to 
application  of  act  to  violation 
''committed  before  its  passage." 
I  6694  applies  to  bridge  building. 
In  Anderson  v.  Shawnee  Compress 
Co.,  17  Okla.  231;  87  Pac.  316;  15 
L.  R.  A.  N.  S.  846  (1906),  an  agree- 
ment was  held  invalid  as  tending 
to  restriction  upon  competition  in 
the  compression  of  cotton  through- 
out the  cotton-producing  States. 

As  to  former  act,  see  Territory  v. 
Long  BeU  Lumber  Co.,  99  Pac.  911 
(Supm.  Ct.  Okla.,  1908).  Here  a 
statute  allowing  an  injunction  "in 
the  name  of  the  Territory  to  enjoin 
and  suppress  the  keeping  and  main- 
tainini^  of  a  common  nuisance"  was 
applied  in  allowing  relief  against  a 
monopoly  of  the  supply  of  lumber, 
fuel  and  grain. 

By  Const.,  art.  2,  {  32,  "perpetui- 
ties and  monopolies  are  contrary  to 
the  genius  of  a  free  government,  and 
shall  never  be  allowed."  For  sim- 
ilar provisions,  see  under  Ark.  (§ 
206) ;  Md.  (§  216) ;  N.  C.  (§  226) ; 
Tenn.  (§  231);  Tex.  (§  232); 
Wyom.   ({  236). 
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of  mining,  or  any  article  or  thing  whatsoever,  or  to  main- 
tain said  price  when  so  regulated  or  fixed,  or  shall  enter 
into,  become  a  member  of  or  a  party  to  any  pool,  agreement, 
combination,  contract,  association  or  confederation  to  fix  or 
limit  the  amount  or  quantity  of  any  article  of  manufacture, 
mechanism,  merchandise,  commodity,  convenience,  repair,  any 
product  of  mining,  or  any  article  or  thing  whatsoever,  or  the 
price  or  premium  to  be  paid  for  insuring  property  against  loss 
or  damage  by  fire,  lightning,  storm,  cyclone,  tornado  or  any 
other  kind  of  policy  issued  by  any  corporation,  partnership,  in- 
dividual or  association  of  persons  aforesaid),  shall  be  deemed 
and  adjudged  guilty  of  a  conspiracy  to  defraud,  and  to  be  sub- 
ject to  the  penalties  as  provided  by  this  act."  **  "A  'mo- 
nopoly' is  any  union  or  combination  or  consolidation  or 
affiliation  of  capital,  credit,  property,  assets,  trade,  custom, 
skill  or  acts,  or  of  any  other  valuable  thing  or  possession  by 
or  between  persons,  firms  or  corporations,  or  associations  of 
persons,  firms  or  corporations,  whereby  any  one  of  the  pur- 
poses or  objects  mentioned  in  this  act  is  accomplished  or 
sought  to  be  accomplished  or  whereby  any  one  or  more  of  said 
purposes  are  promoted  or  attempted  to  be  executed  or  carried 
out,  or  whereby  the  several  results  described  herein  are  reason- 
ably calculated  to  be  produced ;  and  a  'monopoly'  as  thus  defined 
and  contemplated  includes  not  merely  such  combinations  by 
and  between  two  or  more  persons,  firms  or  corporations  acting 
for  themselves,  but  is  especially  defined  and  intended  to  include 
all  aggregations,  amalgamations,  affiliations,  consolidations  or 
incorporations  of  capital,  skill,  credit,  assets,  property,  custom, 
trade  or  other  valuable  thing  or  possession,  whether  effected 
by  the  ordinary  methods  of  partnership  or  by  actual  union  un- 
der the  legal  form  of  a  corporation  or  an  incorporated  body 

««L.  1902,  c  674,  §  1.    For  aim-  Utah    (§   233).    This   act  is   sub- 

ilar  provisions,  see  under  Ala.    (§  stantially  identical  with  the  Texas. 

204) ;  Ark.  (§  205) ;  Cal.  (§  206) ;  act  of  1S99,  now  repealed.     For  de- 

111.    (§  209);   Iowa    (§  211);   Kj,  cisions  thereunder^  see  under  Tex. 

(§  213);  Minn.   (§  218);  Miss.    (§  (§  232). 
219) ;  Mo.  (§  220) ;  N.  D.  (§  226) ; 


STATE   LSOI8LATION. 


483 


lesulting  from  the  union  of  one  or  more  distinct  firms  or  cor- 
porationsy  or  by  the  purchase^  acquisition  or  control  of  shares 
or  certificates  of  stock  or  bonds  or  other  corporate  property  or 
franchises  and  all  corporations  or  partnerships  that  have  been 
or  may  be  created  by  the  consolidation  or  amalgamation  of  the 
separate  capital^  stocky  bonds,  assets,  credit,  properties,  custom, 
trade  or  corporate  or  firm  belongings  of  two  or  more  firms  or 
corporations  or  companies,  are  especially  declared  to  constitute 
monopolies  within  the  meaning  of  this  act^  if  so  created  or  en- 
tered into  for  any  one  or  more  of  the  purposes  named  in  this 
act;  and  a  ^monopoly,'  as  defined  in  iMs  section,  is  hereby  de- 
clared to  be  unlawful  and  against  public  policy,  and  any  and 
all  persons,  firms,  corporations  or  associations  of  persons  engaged 
therein  shall  be  deemed  and  adjudged  guilty  of  a  conspiracy  to 
defraud  and  shall  be  subject  to  the  penalties  prescribed  in  this 
act."  « 


*s  Id.,  §  2.  This  seems  substan- 
tially identical  with  Ark.  L.  1905, 
c.  1,  §  6.  See  also  under  Ga.  (§ 
207);  Miss.  (§  219).  In  State  y. 
Virginia-Carolina  Chemical  Co.,  71 
S.  C.  544,  650;  51  S.  E.  455,  460 
(1005),  relief  was  granted  under 
the  former  act  of  1S07  (Civil  Code, 
1902,  §§  2847-5;  Crim.  Code,  1902, 
§§  212-6;  here  held  constitutional  as 
a  police  measure),  against  certain 
transactions  by  which  a  foreign 
corporation  with  a  very  large  capital 
had  transferred  to  it  certain  do- 
mestic corporations  independently 
engaged  in  the  manufacture  and  sale 
of  fertilizers  in  the  State,  and  had 
acquired  all  other  corporations  en- 
gaged in  the  manufacture  of  fer- 
tilizers except  four  of  small  out- 
put; had  acquired  a  yery  large  pro- 
portion of  the  land  phosphate  ter- 
ritory in  the  State;  controlled  the 
majority  of  the  stock  of  a  corpora- 
tion extensively  engaged  in  the  man- 
ufacture of  a  fertilizer  ingredient; 


owned  and  controlled  a  majority  of 
the  corporations  engaged  in  the 
manufacture  of  fertilizers  in  several 
neighboring  States;  had  secured  it- 
self against  competition  from  out- 
side the  State  in  its  control  of  fer- 
tilizers therein;  had  entered  into 
agreements  with  some  of  such  other 
corporations,  by  which  the  latter 
were  not  to  engage  in  the  manufac- 
ture and  sale  of  fertilizers  within 
the  State.  The  prohibition  of  the 
act  against  contracts,  etc.,  to  lessen 
competition  in  importation  was 
held  in  contravention  of  the 
commerce  clause  of  the  Federal  con- 
stitution, but  not  to  affect  the  va- 
lidity of  other  portions  of  the  act. 
As  to  limitation  of  prohibition  of 
act  to  unreasonable  restrictions,  see 
{179.  In  Walter  A.  Wood  Mow- 
ing, etc.»  Co.  V.  Greenwood  Hard- 
ware Co.,  76  S.  C.  378;  55  S.  E. 
073;  9  L.  R.  A.  N.  S.  501  (1905), 
State  y.  Virginia-Carolina  Chemi- 
cal Co.  was  reaffirmed  as  holding 
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§  230.  South  Dakota.— <<A  trust  or  a  monopoly  is  a  oombi- 
nation  of  capital  or  skill,  by  two  or  more  persons,  firms,  cor- 
porations, or  associations  of  persons ;  first,  to  create  or  carry  out 
restrictions  in  trade;  second,  to  limit  the  production  or  to  in- 


that  the  act  of  1897  must  he  oon- 
strued  as  intending  that  the  eon- 
tracts,  ete.«  therein  mentioned  were 
unlawful  and  againet  public  policy 
only  when  made  with  a  view  to  less- 
en or  which  tend  to  lessen  full  and 
free  competition  to  an  unreasonable 
extent.  It  was  here  held  inap- 
plicable to  a  contract  of  sale  con- 
taining a  prorision  that  the  seller 
sell  exclusively  to  the  buyer,  and 
the  buyer  buy  exdusively  of  the 
seller.  See  also,  as  to  act  of  1897, 
Padcard  y.  Byrd,  73  8.  0.  1;  51 
S.  E.  678;  6  L.  R.  A.  N.  8.  547 
(1905). 

The  provisions  of  §§  3,  5,  bdow, 
which  may  be  based  on  a  misappre- 
hension of  the  fundamental  distinc- 
tion between  a  combination  to  pro- 
duce a  private  injury  and  a  com- 
bination to  produce  a  public  in- 
jury seem  directed  against  acts  de- 
signed to  injure  a  trade  competitor, 
rather  than  against  ''trusts"  or 
"monopolies"  as  ordinarily  under- 
stood. As  to  boycott,  see  also  un- 
der Ind.  (§  210);  Mo.  (§  220); 
Ohio   (§  227). 

''If  any  person,  persons,  company, 
partnership,  association  or  corpora- 
tion engaged  in  the  manufacture  or 
sale  of  any  article  of  commerce  or 
consumption  from  the  raw  material 
produced  or  mined  in  this  State, 
shall  with  the  intent  or  purpose  of 
striving  out  competition  or  for  the 
purpose  of  finaneially  injuring  oonv- 
petitore,  sell  at  less  than  the  cost 
of  manufacture,  or  give  away  their 
manufactured  products  for  the  pur- 
pose of  driving  out  competition  or 


financially  injuring  competitors  en- 
gaged in  the  manufacture  and  re- 
fining of  raw  material  in  this  State, 
said  person,  persons,  company,  part- 
nership, association  or  corporation 
resorting  to  this  method  of  secur- 
ing a  monopoly  in  the  manufacture, 
refining  and  sale  of  the  finished 
product  produced  or  mined  in  this 
State,  shall  be  deemed  guilty  of  a 
conspiracy  to  form  or  secure  a  trust 
or  monopoly  in  restraint  of  trade 
and  on  conviction  shall  be  subject 
to  the  penalties  of  this  act."  {  3. 
To  like  effect  Ark.  L.  1905,  &  1,  §  6. 

By  §  4  the  penalty  for  a  violation 
of  the  act  is  a  forfeiture  of  not  less 
than  $200  or  more  than  $5,000,  each 
day  of  continuance  of  violation  to 
be  a  separate  offense. 

By  §  5  it  is  a  conspiracy  within 
the  penalties  of  the  act  "if  any  two 
or  more  persons  or  corporations 
who  are  engaged  in  buying  or  sell- 
ing any  article  of  commerce,  man- 
ufacture, mechanism,  merchandise, 
commodity,  convenience,  repair,  any 
product  of  mining  or  any  article  or 
thing  whatsoever,  shall  enter  into 
any  pool,  trust,  agreement,  combi- 
nation, confederation,  association  or 
understanding  to  control  or  limit 
the  trade  in  any  such  article  or 
thing;  or  to  limit  competition  in 
such  trade  by  refusing  to  buy  from 
or  sell  to  any  other  person  or  cor- 
poration any  such  article  or  thing 
aforesaid,  for  the  reaeon  that  auch 
other  person  or  corporation  ie  not 
a  member  of  or  a  party  to  eudh  pool, 
trust,  agreement,  combination,  con^ 
federation,    fiesociation    or    under- 
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crease  or  reduce  the  price  of  commodities;  third,  to  prevent 
competition  in  the  manufacture,  transportation,  sale  or  purchase 
of  merchandise,  produce  or  commodities;  fourth,  to  fix  anj 
standard  or  figure  whereby  the  price  to  the  public  shall  be  in 
any  manner  established  or  controlled/*  ^  "It  shall  be  un- 
lawful for  any  incorporated  company,  copartnership  or  as- 
sociation of  persons  in  this  State,  directly  or  otherwise, 
to  fix  prices,  limit  the  production  or  regulate  the  transporta- 
tion of  any  product  or  commodity  so  as  to  obstruct  or  delay 
or  prevent  competition  in  such  production  or  transportation."  *'' 
"It  shall  be  unlawful  for  any  incorporated  company,  copart- 
nership or  association  of  persons  in  any  other  State  to  directly 
or  otherwise  combine  or  make  any  contract  with  any  incoiv 
porated  company,  copartnership  or  association  of  persons  in  this 
State  to  fix  prices,  limit  the  production  of  commodities  or  regu- 
late the  transportation,  directly  or  otherwise,  of  any  product 
or  commodity  so  as  to  obstruct  or  prevent  competition."  ** 
§  231.     Tennessee. — ^^^All    arrangements,    contracts,    agree- 


Btanding;  or  »hall  boycott  or  threett- 
en  any  person  or  corporation  for 
buying  from  or  selling  to  any 
other  person  or  corporation  who  is 
not  a  member  of  or  a  party  to  such 
pool,  trust,  agreement,  combination, 
confederation,  association  or  under- 
standing, any  such  article  or  thing 
aforesaid." 

By  §  6  provision  is  made  for  the 
forfeiture  of  the  rights  of  a  do- 
mestic or  foreign  corporation  vio- 
lating the  act.  In  a  proceeding 
against  a  foreign  corporation  ''proof 
that  any  person  who  has  been  act^ 
ing  as  agent  of  such  foreign  cor- 
poration in  transacting  its  busi- 
ness in  this  State,  has  been  while 
acting  as  such  agent,  and  in  the 
name,  behalf  or  interest  of  such 
foreign  corporation  violating  any 
provisions  of  the  preceding  sections 
of  this  act  shall  be  received  as 
prima  faoie  proof  of  the  act  of  the 


corporation  itself.''  As  to  duty  of 
prosecuting  officers^  see  §  7. 

For  provision  enabling  the  attor- 
ney-general to  secure  testimony  in 
relation  to  the  violation  of  acts  pro- 
hibiting trusts  and  combinations 
and  violations  of  law  by  corpora- 
tions, see  L.  1002,  c.  676. 

The  general  assembly  shaU  en- 
act laws  to  prevent  all  trusts,  com- 
binations, contracts  and  agreements 
against  the  public  welfare."  Const., 
art.  0,  §  13. 

For  prohibition  against  combina- 
tion affecting  rates  for  fire  insur- 
ance, see  Civil  Code  (1902),  §{  1810, 
1820;  Crim.  Code  (1902)  217. 

«« Penal  Code,  §  770.  For  sim- 
ilar provisions,  see  under  Kan.  (§ 
212);  Mich.  (I  217);  Miss.  (§ 
219);  Neb.  (§  222);  N.  D.  ({ 
226);  Ohio   (§  227). 

*T  Id.,  §  771. 

*•  Id.,  {  772. 
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ments,  trusts  or  combinations  between  persons  or  corporations 
made  with  a  view  to  lessen,  or  which  tend  to  lessen  full  and 
free  competition  in  the  importation  or  sale  of  articles  imported 
into  this  State,  or  in  the  manufacture  or  sale  of  articles  of 


By  §  773  the  penalty  for  a  yio- 
lation  of  the  preceding  provisions 
is  a  fine  of  not  less  than  $1,000  or 
more  than  $5,000,  and  upon  oonvie- 
tion  for  a  second  offense,  of  not 
less  than  $5,000  or  more  than  $10,- 
000. 

''Any  combination^  agreement  or 
trust  made,  entered  into  or  formed 
between  persons,  copartnerships,  or 
corporations  in  this  State,  or  by 
and  between  any  persons,  copart- 
nerships or  corporations  within 
this  State  with  any  person,  co- 
partnerships or  corporations  with- 
out this  State,  with  intent  and 
which  shall  in  any  manner  tend  to 
prevent  a  free,  fair  and  full  com- 
petition in  the  production,  manu- 
facture or  sale  of  any  article  or 
commodity  of  domestic  growth,  use 
or  manufacture,  or  that  tends  to 
advance  the  price  to  the  user  or 
customer  of  any  article  or  com- 
modity of  domestic  growth,  use, 
production  or  manufacture  beyond 
the  reasonable  cost  of  production  or 
manufacture  thereof,  or  that  tends 
to  advance  the  price  to  the  user, 
purchaser  or  consumer  of  farm  ma- 
chinery, implements,  tools,  supplies 
and  lumber,  wood  and  coal,  im- 
ported into  this  State  from  any 
other  State,  Territory  or  country, 
beyond  the  reasonable  cost  of  pro- 
duction and  sale  or  manufacture 
and  sale  of  the  same,  or  which  tends 
to  and  does  induce  and  accomplish 
a  sale  of  wheat,  com,  oats,  barley, 
flax,  cattle,  sheep,  hogs  or  other 
farm  or  agricultural  products  for 
less  than  such  farm  or  agricultural 


products  are  really  worth  at  tne 
time  of  sale,  or  for  a  less  price 
than  such  farm  or  agricultural  prod- 
ucts would  sell  for  in  open  mar- 
ket if  such  contraction,  agreement 
or  trust  did  not  exist,"  is  declared 
to  be  ''against  public  policy  and 
unlawful  and  void."  §  776.  For 
similar  provisions,  see  under  Ind. 
(§  210);  Kan.  (§  212);  Mo.  (§ 
220);  N.  D.  (§  226);  Tenn.  (§ 
231).  There  are  also  here  special 
provisions  as  to  such  combinations 
affecting  the  rate  of  interest.  The 
penalty  is  a  fine  not  exceeding  $1,- 
000,  or  imprisonment  not  exceeding 
three  years  or  both. 

By  §  777  the  prohibition  of  § 
776  is  declared  to  apply  to  one  sell- 
ing as  agent  of  a  non-resident  man- 
ufacturer or  wholesale  dealer,  while 
such  manufacturer  or  dealer  refus- 
es to  sell  at  wholesale  or  manufac- 
turers' prices  to  ''responsible  and 
reputable  wholesale  or  retail  deal- 
ers in  this  State."  And  by  §  778 
provision  is  made  for  injunctions 
against  violations  of  the  preceding 
provisions.  Aa  to  duty  of  prose- 
cuting officers,  see  §  779. 

By  §  780  an  action  may  be  main- 
tained for  damage  suffered  "by  rea- 
son of  the  operation  of  any  pool, 
trust  or  combination,"  so  for  the  re- 
covery back  of  property  contributed 
to  or  invested  in  an  industry  be- 
coming the  property  of  or  con- 
trolled by  such  pool,  etc.  For  sim- 
ilar provisions,  see  under  Cal.  (§ 
206);  Kan.  (|  212);  Mich.  (§ 
217) ;  Miss.  (§  210) ;  Mo.  (§  220) ; 
Neb.  (§  222) ;  N.  M.  (§  223) ;  Ohio 
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domestio  growth  or  of  domestic  raw  material^  and  all  arrange- 
ments, contracts,  agreements,  trusts  or  combinations  between 
persons  or  corporations  designed,  or  which  tend  to  advance,  re- 
duce or  control  the  price  or  the  cost  to  the  producer  or  the 
consumer  of  any  such  product  or  article,  are  hereby  declared  to 
be  against  public  policy,  unlawful  and  void.'*  *• 


^  (§  227);  Okla.  (§  228);  Tenn.  (§ 
231);  Utah  (§  233);  Wis.  (§ 
235). 

By  §  781  the  applicants  for  a  cor- 
porate charter  are  required  to  make 
oath  that  it  Ib  not  formed  to  en- 
able avoidance  of  the  preceding  pro- 
vision. 

Const.,  art.  17,  §  20,  seems  sub- 
stantially identical  with  Wash. 
Const.,  art.  12,  §  22,  with,  however, 
the  following  words  added:  "So  as 
to  prevent  competition  in  such 
prices,  prodrction  or  transportation 
or  to  establish  excessive  prices 
therefor."  See  also  under  Wyom. 
(§  236).  It  is  also  here  provided 
that  ''the  legislature  shall  pass  laws 
for  the  enforcement  of  this  section 
by  adequate  penalties,  and  in  the 
case  of  incorporated  companies,  if 
necessary  for  that  purpose  may,  as 
a  penalty,  declare  a  forfeiture  of 
their  franchises.'' 

L.  1003,  c.  168,  relates  to  re- 
striction upon  competition  in  fire, 
etc.,  insurance  business.  In  Hart^ 
ford  Fire  Ins.  Co.  v.  Perkins,  125 
Fed.  502  (C.  C.  S.  D.,  1903),  the 
court  declined  to  pass  on  the  ques- 
tion of  the  constitutionality  of  such 
act. 

^9  L.  1003,  c.  140,  I  1.  For  sim- 
ilar provisions,  see  under  Kan.  (§ 
212);  Mo.  (§  220);  S.  D.  (§  230). 
This  act  was  sustained  in  State 
V.  Witherspoon,  116  Tenn.  138;  90 
6.  W.  852  (1906;  see  as  to  suffi- 
eiency  of  indictment  thereunder). 
So  in  Standard  OU  Co.  v.  State, 


117  Tenn.  618,  638;  100  a  W.  706, 
709;  10  L.  R.  A.  N.  S.  1015,  1020 
(1906),  as  not  in  conflict  with  the 
commerce  clause  of  the  Federal 
constitution;  see  (117  Tenn.  646; 
100  S.  W.  711;  10  L.  R.  A. 
N.  S.  1022)  as  to  application  of 
State  statute  to  articles  that  have 
been  imported  into  State,  This  was 
followed  in  State  ex  rel.  v.  Standard 
Oil  O.,  110  S.  W.  565,  680  (Supm. 
Ct.  Tenn.,  1908),  in  holding  the  act 
inapplicable  to  a  transaction  cov- 
ered by  the  conunerce  clause. 

In  Standard  Oil  O.  v.  State,  su- 
pra, §  1  was  applied  (117  Tenn.  654; 
10  a  W.  714;  10  L.  R.  A.  N.  S. 
1025)  to  methods  of  the  Standard 
Oil  Company  employed  to  protect 
oil  that  had  been  imported  into  the 
State,  from  competition  with  that 
about  to  be  imported  and  offered 
for  sale  by  a  competitor;  in  State 
ex  rel.  v.  Standard  Oil  (>>.,  supra, 
to  arrangement  by  which  purchasers 
from  a  competitor  were  induced  to 
cancel  their  orders. 

By  §  2  provision  is  made  f6r  the 
forfeiture  of  the  charter  of  a  do- 
mestic corporation  violating  any  of 
the  provisions  of  the  act  and  a  for- 
eign corporation  violating  such  pro- 
visions is  prohibited  from  doing 
business  in  the  State.  In  State  ex 
rel.  V.  Standard  Oil  Co.,  supra,  § 
2  was  sustained  and  applied  against 
the  objection  that  the  transaction 
involved  was  a  crime  and  should 
have  been  redressed  by  a  criminal 
action.    Here  was  allowed  an  in- 
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§  232.     Tezfts««-^^A  trust  is  a  oombination  of  capital,  skill 


Junction  against  a  foreign  corpora- 
tion doing  bttsineaa  in  the  State. 
See  as  to  whether  it  is  competent 
to  provide  civil  remedy  against  cor- 
porations while  providing  criminal 
remedy  against  natural  persons; 
also  as  to  period  of  limitations  ap- 
plicable. 

As  to  respective  liability  of  cor- 
porations and  their  officers  or  agents 
for  criminal  conspiracy,  see  Stand- 
ard Oil  Co.  V.  Stete,  supra  (117 
Tenn.  662;  100  S.  W.  716;  10  L. 
R.  A.  N.  S.  1027). 

By  §  3  such  violation  of  the  pro- 
visions of  the  act  is  ^declared  to 
be  destructive  of  full  and  free  com- 
petition and  a  conspiracy  against 
trade."  The  penalty  is  a  fine  of 
not  less  than  $100  or  more  than 
$5,000  or  imprisonment  for  not  less 
than  one  year  or  more  than  ten 
years  or  both  such  fine  and  impris- 
onment. This  was  held  inapplica- 
ble to  corporations,  in  Standard  Oil 
Co.  V.  State,  supra  (117  Tenn.  648; 
100  S.  W.  712;  10  L.  R.  A.  N.  S. 
1023) ;  see  also  (117  Tenn.  667;  100 
S.  W.  767;  10  L.  R.  A.  N.  S. 
1028),  as  to  respective  liability  of 
corporations  and  their  officers  or 
agents  for  criminal  conspiracy. 

By  §  4  one  damaged  by  such  ar- 
rangement, etc,  described  in  §  1 
may  recover  from  those  operating 
it  the  full  consideration  paid  for 
any  goods  the  sale  of  which  is 
controlled  by  such  trust  or  oom- 
bination. See  also,  under  Ind.  (§ 
210);  Kan.  (§  212);  S.  D.  (§ 
230). 

The  constitutionality  of  the  for- 
mer act  of  1897  (c  94)  was  sus- 
tained against  various  objections  in 
State  ex  rel.  v.  Schlitz  Brewing 
Co.,  104  Tenn.  716;  69  S.  W.  1033; 


78  Am.  St  Rep.  941  (1900).  Here 
was  held  maintainable  thereunder  a 
proceeding  for  the  forfeiture  of  the 
right  of  a  foreign  corporation  to  do 
business.  The  exception  in  such  act 
of  "agricultural  products  or  live 
stock  while  in  the  possession  of  the 
producer  or  raiser"  from  the  opera- 
tion thereof,  was  here  held  not  to 
contravene  constitutioiial  prohibi- 
tions against  class  legislation,  but 
see  §  181;  also  under  Ga.  (§  207)  ; 
m.  (§200);  Ind.  (§210);  La.  (§ 
214);  Mich.  (§  217);  Mont.  (§ 
221);  N.  C.  (§  226);  N.  D.  (§ 
226);  Tex.  (§  232).  As  to  crim- 
inal liability  under  act  of  1897,  see 
Post  V.  Railroad,  103  Tenn.  184, 
230;  52  S.  W.  301,  312;  55  L.  R. 
A.  481,  493  (1899).  See  also  toe 
former  provisions  of  Code  (1896), 
§§  3185-91,  held  in  American  Han- 
dle Co.  V.  Standard  Handle  Co.,  50 
S.  W.  709,  718  (Tenn.  Ch.  App., 
1900) ,  to  apply  to  an  agreement  be- 
tween two  manufacturing  corpora- 
tions by  which,  though  "each  was 
to  run  its  own  plants  and  pay  its 
own  expenses  up  to  the  point  of 
production,''  yet  "they  were  to  unite 
in  all  sales  of  products  and  to  sell 
all  of  the  products  of  each  mill  at 
precisely  tne  same  price."  So  held, 
though  such  agreement  "had  no  ap- 
preciable effect  upon  the  general 
market  in  raising  or  lowering  prices, 
because  the  product  of  the  two  mills 
was  too  small,  compared  with  the 
whole  output  of  all  the  mills  of  the 
world  to  bring  about  such  result,  be- 
ing only  10  per  cent,  of  the  whole." 
See  also  Code  (1896),  §§  6622^. 

For  an  instance  of  a  restriction 
held  illegal  under  §§  318&^1,  6622- 
5  as  well  as  at  common  law,  see 
Bailey    v.    Master    Plumbers,    103 
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or  acts  ^^  by  two  or  more  persons,  firms,  corporations  or  associa- 
tion of  persons,  or  either  two  or  more  of  them,  for  either,  any 
or  all  of  the  following  purposes:     (1)  To  create  or  which 


Tenn.  99;  62  S.  W.  863;  46  L.  R. 
A.  661  (1899;  see  §  120). 

"Perpetuities  and  monopolies  are 
contrary  to  the  genius  of  a  free 
State,  and  shall  not  be  allowed." 
Const.,  art.  1,  §  22.  For  similar 
provisions,  see  under  Ark.  (§  206) ; 
Md.  (§  216) ;  N.  C.  (§  225) ;  Okla. 
<§  228);  S.  D.  (§  230);  Tex.  (§ 
232);  Wash.  (§  234);  Wyom.  (§ 
236). 

For  prohibition  against  monopoly 
in  business  of  compression  of  cot- 
ton in  bales,  see  Ck>de  (1896),  § 
3077;  of  agreement  to  maintain 
rates  for  insurance  on  property,  L. 
1906,  c  479. 

w>  Thus  far,  the  act  is  identical 
with  that  of  1889  (see  infra).  To 
the  presence  therein,  as  herein,  of 
the  word  "combination"  was  at- 
tached much  significance.  As  to  the 
prohibition  against  combinations, 
see  Anheuser-Busch  Brewing  Assoc. 
V.  Houck,  27  S.  W.  692  (Tex.  Civ. 
App.,  1894) ;  affirmed  as  Houck  v. 
Anheuser-Busch     Brewing     Assoc, 

88  Tex.  184;  30  S.  W.  869  (1895) ; 
Texas  ft  Pacific  Coal  Co.  v.  Lawson, 

89  Tex.  394;  34  S.  W.  919  (1896) ; 
reversing  10  Civ.  App.  491;  31  S. 
W.  843  (1896);  Fuqua  v.  Pabst 
Brewing  Co.,  90  Tex.  298;  38  6.  W. 
29,  760;  36  L.  R.  A.  241  (1897); 
Texas  Brewing  Co.  v.  Templeman, 

90  Tex.  277;  38  S.  W.  27  (1896); 
Texas  Brewing  0>.  v.  Meyer,  38  S. 
W.  263  (Tex.  Civ.  App.,  1896); 
Gates  V.  Hooper,  90  Tex.  663;  39 
S.  W.  1079  (1897);  reversing  Id. 
186  (Tex.  Civ.  App.,  1897);  Texas 
Brewing  Co.  v.  Anderson,  40  S.  W. 
737    (Tex.  Civ.  App.,  1897);  Van- 


deweghe  v.  American  Brewing  Co., 
61  S.  W.  626  (Tex.  Civ.  App.,  1901). 
The  word  comlnfiatian^  as  here  used, 
was  held  to  mean  ''union"  or  "as- 
sociation."   Texas   ft    Pacific    Coal 
V.  Lawson,  supra;  Gates  v.  Hooper, 
supra.    In  Gates  v.  Hooper,  where 
it  was  held  not  to  cover  the  case 
of  an  agreement  by  the  seller  of  a 
business  to  retire  from  that  line  of 
business,  the  court  said:     "If  there 
be  no  union  or  association  by  two 
or  more  of  their  'capital,  skill  or 
acts/  there  can  be  no  'combination,' 
and  hence  no  'trust.'    When  we  con- 
sider the  purposes  for  which  the 
'combination'    must   be   formed   to 
come  within  the  statute,  the  essen- 
tial meaning  of  the  word  'combina- 
tion,' and  the  fact  that  a  punish- 
ment is  prescribed  for  each  day  that 
the    trust    continues    in    existence, 
we  are  led  to  the  conclusion  that 
the  union  or  association  of  'capital, 
skill  or  acts,'  denounced  is  where 
the  parties  in  the  particular  case 
designed  the  united  co-operation  of 
such    agencies,    which   might   have 
been     otherwise    independent    and 
competing,  for  the  accomplishment 
of  one  or  more  of  such  purposes." 
So  the  won  oomhination,  as  ttius 
used,  was  held  not  to  cover  the  case 
of  a  mere  agreement  between  prin- 
cipal and  agent,  in  Welch  v.  Phelps 
ft  Bigelow  Windmill  Co.,  89   Tex. 
663;  36  S.  W.  71   (1896) ;  Gates  v. 
Hooper,  supra,  where  the  agreement 
of  the  seUer  to  exert  himself  to  aid 
the   buyer   in   securing  patronage, 
was  held  to  merely  constitute  the 
former  the  agent  of  the  latter  for 
that  purpose. 
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may  tend  to  create  or  carry  out  restrictions  in  trade  or  com- 
merce or  aids  to  commerce,  or  in  the  preparation  of  any  product 
for  market  or  transportation,  or  to  create  or  carry  out  restrictions 
in  the  free  pursuit  of  any  business  authorized  or  permitted  by 
the  laws  of  this  State.^^     (2)  To  fix,  maintain,  increase  or 


BiThe  oorresponding  language  in 
the  act  of  1880  was:  'To  create 
or  carry  out  restrictions  in  trade 
or  commeroe  or  aids  to  oonunerce, 
or  to  create  or  carry  out  restrictions 
in  the  full  and  free  pursuit  of  any 
business  authorized  or  permitted  by 
the  laws  of  this  State.^  Under  the 
prohibition  against  combinations  ''to 
create  or  carry  out  reatriotiona  in 
trade*'  it  would  seem  that  combi- 
nations were  held  illegal,  that 
would  not,  necessarily  at  least,  have 
been  so  held  under  the  mere  prohi- 
bition against  restrictions  upon 
competition.  Thus,  in  Texas  &  Pa- 
cific Goal  Co.  v.  Lawson,  89  Tex. 
394;  34  S.  W.  910  (1896);  revers- 
ing ID  Ciy.  Appj  491 ;  31  S.  W.  843 
(1895),  and  holding  void  a  lease  of 
a  saloon  by  a  coal  company,  it  to 
receive  a  share  of  the  profits,  and 
agreeing  not  to  permit  any  other 
saloon  to  do  business  on  its  lands 
during  the  term  of  the  lease;  that 
it  would  pay  its  employees  in 
checks  instead  of  money,  and  re- 
deem weekly  such  of  the  chedcs  as 
the  lessee  might  take  in  for  liquors 
sold.  It  was  intimated,  however, 
that  the  restriction  upon  compe- 
tition thus  created  would  have  been 
illegal  on  common-law  grounds.  See 
previous  decision  in  32  S.  W.  871 
(1895).  8o  in  Fuqua  v.  Pabst 
Brewing  Ck).,  90  Tex.  298;  38  S.  W. 
29,  750;  36  L.  R.  A.  241  (1897), 
of  an  agreement  for  the  sale  of 
beer  by  a  brewing  company,  it  being 
provided  that,  during  the  perform- 
ance of  the  contract,  the  company 


would  not  sell  or  consign  any  beer 
of  its  manufacture  to  any  other 
party  at  Amarillo,  Texas,  and  that 
the  buyer  would  neither  sell  nor  be 
interested  in  the  sale  of  any  beer 
not  manufactured  by  the  company; 
the  company  to  erect  a  cold-storage 
house  and  allow  the  buyer  the  free 
use  of  the  same.  To  similar  effect: 
Texas  Brewing  Co.  v.  Templeman, 
90  Tex.  277;  38  S.  W.  27  (1896)  ; 
Texas  Brewing  Co.  v.  Meyer,  38  S. 
W.  263  (Tex.  Civ.  App.,  1896) ;  Co- 
lumbia Carriage  Co.  v.  Hatch,  10 
Tex.  Civ.  App.  120;  47  S.  W.  288 
(1898);  Simmons  v.  Terry,  79  S. 
W.  1103  (Tex.  Civ.  App.,  1904). 
And  see  Texas  Brewing  (}o.  v.  An- 
derson, 40  S.  W.  737  (Tex.  Civ. 
App.,  1897);  Texas  Brewing  Co.  T. 
Durrum,  46  S.  W.  880  (Tex.  Civ. 
App.,  1898) ;  Pasteur  Vaccine  Co. 
T.  Burkey,  22  Tex.  Civ.  App.  232; 
54  S.  W.  804  (1899) ;  Wiggins  v. 
Bisso,  92  Tex.  219;  47  S.  W.  637; 
71  Am.  St.  Rep.  837  (1898).  And 
so  in  Gates  v.  Hooper,  39  S.  W. 
186  (Tex.  Civ.  App.,  1897),  of  an 
ordinary  vendor's  agreement  to  re- 
tire from  business.  The  decision  last 
cited  was,  however,  reversed  in  90 
Tex.  563;  39  S.  W.  1079  (1897), 
on  the  ground  that  there  was  no 
"combination"  within  the  meaning 
of  the  statu^  To  the  same  effect, 
Erwin  v.  Hayden,  43  S.  W.  610 
(Tex.  Civ.  App.,  1897);  Patterson 
v.  Crabb,  51  S.  W.  870  (Tex.  Civ. 
App.,  1899);  Tobler  v.  Austin,  22 
Tex.  Civ.  App.  99;  53  S.  W.  706 
(1899);    Wolff    V.    Hirschfeld,    23 
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reduce  the  price  o£  merchandise^  produce  or  commodities  or  the 
cost  of  insurance  or  of  the  preparation  of  any  product  for  mar- 


Tex.  Civ.  App.  670;  67  S.  W.  572 
(1900) ;  Crump  v.  Ligon,  84  S.  W. 
250  (Tex.  Ciy.  App.,  1004).  See 
Comer  v.  Burton-  lingo  Co.,  24  Tex. 
Civ.  App.  251,  58  S.  W.  960  (1900)  ; 
Forrest  Photographic  Co.  v.  Hutch- 
inson Grocery  Co.,  108  8.  W.  768 
(Tex.  Civ.  App.,  1908).  As  to  Fed- 
eral act,  see  §  192.  See  also  as  to 
agreement  of  vendor,  under  Neb. 
(§  222). 

In  State  v.  Shippers'  Compress  ix, 
Warehouse  Co.,  95  Tex.  603;  69 
S.  W.  58  (1902),  it  seems  to  have 
been  assumed  that  the  prohibition 
against  a  combination  "to  create  or 
carry  out  restrictions  in  aids  to 
commerce"  was  applicable  to  the  or- 
ganization of  a  corporation  for  that 
purpose.  It  was,  however,  held 
not  applicable  to  the  corporation  un- 
der consideration,  the  purpose  as 
declared  in  the  charter  being  as  au- 
thorized by  statute,  and  the  acquisi- 
tion by  the  corporation  of  certain 
property  at  the  time  of  the  incor- 
poration having  no  effect  to  produce 
any  restriction  upon  competition. 
In  State  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  99  Tex.  516;  91  S.  W. 
214;  5  L.  R.  A.  N.  S.  783  (1906), 
the  prohibition  against  a  combina- 
tion "to  create  or  carry  out  re- 
strictions in  the  free  pursuit  of 
any,  business  authorized  or  permit- 
ted by  the  laws  of  this  State"  was 
held  to  apply  to  an  agreement  by 
a  railroad  corporation  to  furnish 
exclusive  facilities  to  an  express 
company.  But  in  Fort  Worth  ft 
Denver  City  Ry.  Co.  v.  State,  99 
Tex.  34;  87  S.  W.  336;  70  L.  R. 
A.  950  (1905),  it  was  held  not  to 
apply  to  a  contract  between  a  rail- 
road corporation  and  a  sleeping  car 


company,  by  which  the  latter  had 
the  exclusive  right  to  furnish  sleep- 
ing cars  for  use  on  the  lines  of  the 
former.  See  subsequent  decision  in 
88  S.  W.  370  (Tex.  Civ.  App., 
1905).  So  in  Lewis  v.  Weather- 
ford,  etc,  Ry.  Co.,  36  Tex.  Civ.  App. 
48;  81  S.  W.  Ill  (1904),  held  not 
to  apply  to  the  grant  of  the  exclu- 
sive privilege  of  soliciting  the  trans- 
fer business  of  passengers  on  rail- 
road trains.  So  in  Redland  Fruit 
Co.  V.  Sargent,  113  S.  W.  330  (Tex. 
Civ.  App.,  1908),  of  a  grant  of  the 
exclusive  right  of  sale  of  merchan- 
dise on  certain  premises,  with  an 
agreement  to  induce  one's  employees 
to  trade  with  the  grantee. 

As  in  case  of  the  Federal  act, 
reasonable  as  well  as  unreasonable 
restrictions  were  held  to  be  includ- 
ed within  the  prohibition  of  the  act 
of  1889.  Texas  &  Pacific  Coal  Co. 
V.  Lawson,  89  Tex.  394;  34  S.  W. 
919  (1896) ;  reversing  10  Civ.  App. 
491;  31  S.  W.  843  (1895).  See 
also  Gates  v.  Hooper,  39  S.  W. 
186  (Tex.  Civ.  App.,  1897) ;  re- 
versed in  90  Tex.  563;  39  S.  W. 
1079  (1897).  But  in  Re  Orice,  79 
Fed.  627,  643  (C.  C.  Tex.,  1897), 
the  prohibition  of  the  act  was  held 
violative  of  the  Fourteenth  Amend- 
ment in  that  it  included  reasonable 
as  well  as  unreasonable  restrictions. 

The  word  "trade"  as  used  herein 
was  held  to  be  synonymous  with 
"traffic,"  and  not  to  include  the 
business  of  insurance.  Queen  Ins. 
Co.  V.  State,  86  Tex.  250,  264;  24 
S.  W.  397,  401;  22  L.  R.  A.  483, 
491  (1893;  the  contract  of  insur- 
ance being  declared  not  to  be  an 
"article  of  commerce"  or  a  "com- 
modity"  under   the   act) ;    but   to 
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ket  or  transportation.^^  (3)  To  prevent  or  lessen  competition 
in  the  manuf  acture^  making,  transportation,  sale  or  purchase  of 
merchandise,  produce  or  commodities,  or  the  business  of  insur- 
ance, or  to  prevent  or  lessen  competition  in  aids  to  commerce 
or  in  the  preparation  of  any  product  for  market  or  transporta- 
tion. (4)  To  fix  or  maintain  any  standard  or  figure  whereby 
the  price  of  any  article  or  commodity  of  merchandise,  produce 
or  conunerce  or  the  cost  of  transportation  or  insurance  or  the 
preparation  of  any  product  for  market  or  transportation,  shall 
be  in  any  manner  affected,  controlled  or  established.  (5)  To 
make,  enter  into,  maintain,  execute  or  carry  out  any  contract, 
obligation  or  agreement,  by  which  the  parties  thereto  bind,  or 
have  boimd  themselves,  not  to  sell,  dispose  of,  transport  or  to 
prepare  for  market  or  transportation  any  article  or  commodity, 
or  to  make  any  contract  of  insurance  at  a  price  below  a  common 
standard  or  figure,  or  by  which  they  shall  agree  in  any  manner 
to  keep  the  price  of  such  article  or  commodity  or  charge  for 
transportation  or  insurandb  or  the  cost  of  the  preparation  of 
any  product  for  market  or  transportation  at  a  fixed  or  graded 
figure,  or  by  which  they  shall  in  any  manner  affect  or  maintain 
the  price  of  any  commodity  or  article  or  the  cost  of  transporta- 
tion or  insurance  or  the  cost  of  the  preparation  of  any  product 
for  market  or  transportation  between  them,  or  themselves  and 
others,  to  preclude  a  free  and  unrestricted  competition  among 
themselves  or  others  in  the  sale  or  transportation  of  any  such 
article  or  commodity,  or  business  of  transportation  or  insurance, 
or  the  preparation  of  any  product  for  market  or  transportation, 
by  which  they  shall  agree  to  pool,  combine  or  unite  any  interest 
they  may  have  in  connection  with  the  sale  or  purchase  of  any 
article  or  commodity,  or  charge  for  transportation  or  insurance, 

include   dealing  in   liquors.    Texas  tinction   between   articles   of,    and 

ft  Pacific  Coal  Go.  v.  Lawson,  infra,  articles  not  of,  necessity. 

In  Texas  &  Pacific  Coal  Co.  v.  s^As  to  effect  of  prohibition  in 

Lawson,   SO   Tex.   394,  400;   34   8.  act  of  1880  against  combination  to 

W.  919,  920   (1896);   reversing  10  reduce  price,  see  San  Antonio  Gas 

Civ.    App.    491;     31    S.    W.    843  Co.  v.  State,  22  Tex.  Civ.  App.  118; 

(1895),  the  broad  language  of  the  54  S.  W.  289  (1899). 
act  was  declared  to  ignore  the  dia- 
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or  charge  for  the  preparation  of  any  product  for  market  or  trans- 
portation, whereby  its  price  or  such  charge  might  be  in  any 
manner  affected.  (6)  To  regulate,  fix  or  limit  the  output  of 
any  article  or  commodity  which  may  be  manufactured,  mined, 
produced  or  isold,  or  the  amount  of  insurance  which  may  be 
undertaken,  or  the  amount  of  work  that  may  be  done  in  the 
preparation  of  any  product  for  market  or  transportation.  (7) 
To  abstain  from  engaging  in  or  continuing  business,  or  from 
the  purchase  or  sale  of  merchandise,  produce  or  commodities 
partially  or  entirely  within  the  State  of  Texas,  or  any  portion 
thereof.'^  ^     **A  monopoly  is  a  combination  or  consolidation  of 


ML.  1903,  c  04,  §  1.  For  sim- 
Uar  proviBionB,  see  under  Cal.  (§ 
206);  Kan.  (§  212);  Mich.  (§ 
217);  Mias.  (§  219);  Neb.  ({ 
222) ;  K.  D.  (§  226) ;  Ohio  (§  227). 
The  act  as  weU  as  that  of  1899  was 
sustained  as  valid  in  Waters-Pierce 
OU  Co.  y.  Texas,  212  U.  S.  86;  29 
Supm.  220  (1909);  affirming  106 
S.  W.  918  (Tex.  Civ.  App.,  1907), 
against  various  objections,  thus, 
that  it  was  retroactive,  the  ease  be- 
ing, however,  one  of  continuance 
after  the  passage  of  the  act,  of  an 
arrangement  previously  made.  See 
also,  as  to  such  objection,  State  v. 
Missouri,  K.  ft  T.  Ry.  Co.  of  Texas,  99 
Tex.  616;  91  S.  W.  214;  5  L.  R.  A. 
N.  S.  783  (1906).  In  Crump  v. 
Ligon,  84  6.  W.  260  (Tex.  Civ.  App., 
1904),  however,  the  act  of  1903  was 
held  not  to  apply  retroactively  to  a 
contract.  In  Waters-Pierce  Oil  Co. 
V.  Texas,  supra,  was  also  overruled 
the  objection  that  the  acts  were  in- 
valid as  "vague,  indefinite  and  un- 
certain," such  objection  being  found 
in  the  prohibition  of  the  act  of 
1899  against  contracts,  etc,  ''rea- 
sonably calculated"  to  fix  and  reg- 
ulate prices;  so  that  of  the  act  of 
1903  against  acts  that  'tend"  to  ac- 
oompliflh  the  prohibited  results;  so 


of  the  objection  that  the  fines  im- 
posed were  excessive,  the  prohibi- 
tion of  the  Eighth  Amendment  be- 
ing held  inapplicable.  In  Re  Grice, 
79  Fed.  627,  638  (C.  C.  Tex.,  1897), 
the  provision  of  the  act  of  1899,  by 
which  it  was  attempted  to  claim 
jurisdiction  for  offenses  committed 
outside  the  State,  was  held  inopera- 
tive and  void.  In  Waters-Pierce 
Oil  Co.  V.  Texas,  supra,  the  acts  of 
1899  and  1903  were  applied  to  re- 
strictions upon  competition  in  sales, 
though  by  way  of  performance  of 
agreement  entered  into  outside  the 
State. 

In  Fuqua  v.  Pabst  Brewing  Co., 
90  Tex.  298;  38  S.  W.  29,  750;  36 
L.  R.  A.  241  (1897),  recovery  was 
not  allowed  for  beer  sold  by  a  brew- 
ing company  transacting  business  in 
another  State,  and  shipping  the  beer 
from  that  State  under  a  contract 
providing  that,  during  the  perform- 
ance of  the  contract,  the  company 
would  not  sell  or  consign  any  beer 
of  its  manufacture  to  any  other  par- 
ty at  AmariUo,  Texas  (where  the 
buyer  transacted  business),  and 
that  the  buyer  would  neither  sell 
nor  be  interested  in  the  sale  of  any 
beer  not  manufactured  by  the  com- 
pany, the  company  to  erect  a  cold- 
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two  or  more  corporations  when  effected  in  either  of  the  following 
methods:  (1)  When  the  direction  of  the  affairs  of  two  or 
more  corporations  is  in  any  manner  brought  under  the  same 
management  or  control  for  the  purpose  of  producing,  or  where 
such  common  management  or  control  tends  to  create  a  trust  as 
defined  in  §  1.  (2)  Where  any  corporation  acquires  the 
shares  or  certificates  of  stock  or  bonds,  franchise  or  other  rights, 
or  the  physical  properties,  or  any  part  thereof,  of  any  other 
corporation  or  corporations,  for  the  purpose  of  preventing  or 
lessening,  or  where  the  effect  of  such  acquisition  tends  to  affect 
or  lessen  competition,  whether  such  acquisition  is  accomplished 
directly  or  through  the  instrumentality  of  trustees  or  other- 
wise." ^^    ^'Either  or  any  of  the  following  acts  shall  constitute  a 


stomge  houaSf  and  aUow  the  buyer 
the   free    nee   of   the    eame.    The 
trmnBaetkm  was  held  within  the  act 
of  18S9,  notwithstanding  the  com- 
merce  clauM  of  the  Federal  oonsti- 
tution;  this  on  the  ground  that  the 
contract  dealt  with  the  beer  after 
It  had  ceaaed  to  be  an  article  of  in- 
terstate commerce.    The  court  said: 
"^A  portion  of  the  stipulatione  of 
the  contract  being  lawful,  and  the 
others  unlawful,  the  taint  of  ille- 
gality   affects     and    destroys    the 
whole.    The  commerce  clause  of  the 
constitution   was   not    designed   to 
protect    the   contractual    rights   of 
a  person  who  thus  voluntarily  in- 
termingles an  otherwise  legal  inter- 
state commerce  transaction  with  an 
entirely   local  and  unlawful  one." 
But  it  was  also  held  that  exemp- 
tion   from    the    operation    of    the 
State  statute  was  prevented  by  the 
Wilson  Act  of  Congress  of  August 
8»  1890.    See,  also^  Anheuser-Busch 
Brewing  Assoc  t.  Houck,  27  S.  W. 
092  (Tex.  Civ.  App.,  1894) ;  affirm- 
ed   as    Houck    V.    Anheuser-Busch 
Brewing    Assoc,    88  Tex.   184;  30 
a  W.  869    (1895).    So  the  State 


statute  was  held  applicable  in  Wa- 
ters-Pierce Oil  Co.  T.  State,  19  Tex. 
Civ.  App.  1;  44  S.  W.  936  (1898), 
where  the  right  of  a  foreign  cor- 
poration to  do  business  in  the  State 
was  declared  forfeited,  it  appearing 
that  it  not  only  shipped  its  prod- 
ucts into  the  State,  but  entered 
into  agreements  with  dealers  in 
the  State  for  exclusive  dealing,  by 
which  the  latter  were  to  buy  and 
sell  the  products  of  such  corporation 
exclusively,  and  not  to  seU  tiie  prod- 
ucts so  bought  to  any  one  dealing 
with  a  dealer  in  competitive  oils. 

In  White  Dental  Manuf.  Co.  v. 
Htftsberg,  61  S.  W.  366  (Tex.  Civ. 
App.,  1899),  following  Fuqua  v. 
Pabet  Brewing  Co.,  supra,  the  act 
was  applied  to  an  agreement  for 
the  exclusive  right  to  sell  goods 
manufactured  by  another,  including 
an  agreement  to  sell  no  other  goods. 
The  court  said:  "The  sale  and  de- 
livery may  have  been  an  interstate 
transaction,  but  after  toe  interstate 
portion  of  the  transaction  had  end- 
ed, then  the  trust  part  of  the  con- 
tract arose'' 

B4ld.,  §  2.    For  a  similar  provi- 
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conspiracy  in  restraint  of  trade:  (1)  Where  anj  two  or  more 
persons,  firms,  corporations  or  associations  of  persons  who 
are  engaged  in  buying  or  selling  any  article  of  merchan- 
dise, produce  or  any  commodity,  enter  into  an  agreement 
or  understanding  to  refuse  to  buy  from  or  sell  to  any  other 
persons,  firm,  corporation  or  association  of  persons  any  article 
of  merchandise,  produce  or  conmiodity,"  (2)  Where  any  two 
or  more  persons,  firms,  corporations  or  associations  of  persons 
shall  agree  to  boycott  or  threaten  to  refuse  to  buy  from  or  sell 
to  any  person,  firm,  corporation  or  association  of  persons  for 
buying  from  or  selling  to  any  other  person,  firm,  corporation  or 
association  of  persons/'  ^* 


Bion,  see  under  Ala.  (§  204).  Ck>m- 
pare  under  Qa.  (§  207);  Mias.  (§ 
219);  N.  Y.  (§  224);  Okla.  (§ 
228);  Tex.  ({  232).  In  Fort 
Worth  ft  Denver  City  Bj.  Co.  v. 
State,  99  Tex.  34;  87  S.  W.  336; 
70  L.  R.  A.  950  (1906),  this  was 
held  not  to  apply  to  the  contract 
there  under  consideration.  See  note 
61,  supra.  As  to  whether  it  applies 
to  a  corporation  the  stock  or  prop- 
erty of  which  is  acquired,  see  Wa- 
ters-Pierce Oil  Co.  y.  SUte,  106  S. 
W.  918  (Tex.  Civ.  App.,  1907). 

55  Id.,  §  3  (subd.  1).  In  Oust 
Feist  Co.  T.  Albertype  Co.,  100  S.  W. 
1139  (Tex.  CiT.  App.,  1908),  this  was 
held  to  apply  to  a  provision  in 
a  contract  of  sale  giving  the  buyer 
an  exclusive  right  of  sale.  But  in 
Forrest  Photographic  Co.  v.  Hutch- 
inson Grocery  Co.,  108  S.  W.  768 
(Tex.  Civ.  App.,  1906),  not  to  a 
contract  for  service  as  distinguished 
from  "the  sale  of  an  article  of  mer- 
chandise, produce  or  commodity." 
In  Norton  v.  Thomas,  99  Tex.  678; 
91  S.  W.  780  (1906);  93  8.  W. 
711  (Tex.  Civ.  App.,  1906),  a  like 
provision  of  the  act  of  1899  was 
held  not  to  apply  to  an  agreement 


by  a  seller  not  to  sell  goods  of 
the  same  kind  in  the  locality  where 
the  buyer  himself  transacted  busi- 


5«  Id.,  §  3  (subd.  2) .  See  also,  as 
to  boycotts,  under  Ind.  (§  210) ; 
Ohio    (§  227). 

"Any  and  all  trusts,  monopolies 
and  conspiracies  in  restraint  of 
trade  as  herein  defined,  are  hereby 
prohibited  and  declared  to  be  il- 
legal."   §  4. 

In  Lytic  V.  Gkdveston,  H.  ft  S.  A. 
Ry.  Co.,  100  Tex.  292;  99  S.  W.  396; 
10  li.  R.  A.  N.  S.  437  (1907),  the 
issue  of  non-transferable  railroad 
excursion  tickets  at  a  reduced  rate 
for  a  return  passage^  was  held  not 
within  the  "anti-trust  laws"  either 
of  the  State  or  of  the  United  States. 

By  §  6  (see  also  §  7)  provision 
is  made  for  the  forfeiture  of  the 
charter  and  franchise  of  a  domestic 
corporation  violating  any  of  the 
provisions  of  the  act.  As  to  pro- 
ceedings by  attorney-general  in  case 
of  violation  by  corporation,  see  § 
6.  In  San  Antonio  Gas  Co.  v.  State, 
22  Tex.  C^iv.  App.  118;  64  S.  W. 
289  (1899),  was  decreed  in  a  quo 
warranto  proceeding  the  forfeiture 
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§  233.    Vtah.— ^'Anj  oombination  by  persons  having  for  its 


of  the  charter  of  a  oorporaUon, 
par^  to  a  eombination  illegal  under 
the  act  of  1889.  A  recetyer  was 
here  appointed  without  the  applica- 
tion of  anyone  interested  in  the 
property,  Hayemeyer  t.  Superior 
Court,  84  CaL  827;  24  Pac.  121; 
10  L.  R.  A.  627;  18  Am.  St  Rep. 
192  (1890),  being  dietingniBhed  as 
decided  under  different  statutory 
proyisions.  Ab  to  allowing  relief  to 
stockholder  by  injunction  against 
yiolation  of  act  by  corporation,  see 
Lone  Star  Salt  Co.  y.  Blount,  107 
8.  W.  1163  (Tex.  ay.  App.,  1908). 

By  §  8  (see  also  §  10)  a  foreign 
corporation  yiolating  any  of  the 
proyisions  of  the  act  is  prohibited 
from  doing  business  within  the 
State.  This  was  giyen  effect  in 
Waters-Pierce  Oil  Co.  y.  State,  note 
63,  supra. 

Under  the  act  of  1889,  the  right 
of  a  foreign  corporation  to  transact 
business  in  the  State  was  declared 
forfeited  in  Waters-Pierce  Oil  Co. 
y.  State,  19  Tex.  Ciy.  App.  1;  44 
S.  W.  936  (1898);  affirmed  in  177 
U.  S.  28;  20  Supm.  618;  44  L. 
Ed.  667  ^900);  National  Cotton 
Oil  Co.  y.  Stete,  72  S.  W.  616  (Tex. 
Ciy.  App.,  1903).  As  to  appoint- 
ment of  receiyer  of  foreign  corpo- 
ration under  the  act  of  1907,  see 
Waters-Pierce  Oil  Co.  y.  State,  103 
S.  W.  836  (Tex.  Ciy.  App.,  1907). 
By  §  9,  R.  S.  (1895),  c  92  applies 
to  proceedings  to  forfeit  charter. 
By  §  11  the  penalty  is  forfeiture  of 
$50  for  each  day  of  yiolation.  This 
was  giyen  effect  in  Waters-Pierce 
Oil  Co.  y.  State,  supra.  By  §  13 
(as  amended  by  L.  1907,  c  97), 
in  addition  proyision  is  made  for 
imprisonment  for  not  less  than 
two  or  more  than  ten  years.    See 


also  t  19,  added  by  L.  1907,  e.  10 
(called  session) ;  see,  also,  c  173 
(regular  session).  A  proceeding  to 
recoyer  penalties  under  the  act  of 
1899  was  held  a  dyil,  and  not  a 
criminal,  case,  for  the  purpose  of 
appeal,  in  State  y.  Waters-Pierce 
Oil  Co.,  67  S.  W.  1067  (Tex.  Ciy. 
App.,  1902).  In  State  y.  Laredo 
Ice  Co.,  96  Tex.  461;  73  8.  W.  961 
(1903),  the  act  was  held  unconsti- 
tutional as  prescribing  an  exoessiye 
fine.  As  to  period  of  limitation  ap- 
plicable for  purpose  of  enforcement 
of  act,  see  Waters-Pierce  Oil  Co.  V. 
State,  106  S.  W.  918  (Tex.  ay. 
App.,  1907). 

''Any  contract  or  agreement  in 
yiolation  of  the  proyisions  of  this 
act  shall  be  absolutely  yoid  and  not 
enforcible  either  in  law  or  equity." 
§  12.  For  application  of  a  sub- 
stantially identical  proyision  of  the 
act  of  1889,  see  Texas  ft  Pacific  Coal 
Co.  y.  Lawson,  89  Tex.  394;  34  S. 
W.  919  (1896);  reyersing  10  Ciy. 
App.  491;  31  S.  W.  843  (1896); 
Fuqua  y.  Pabst  Brewing  Co.,  90 
Tex.  298;  38  S.  W.  29,  750;  36 
L.  R.  A.  241  (1897) ;  Texas  Brew- 
ing Co.  y.  Templeman,  90  Tex.  277; 
38  S.  W.  27  (1896) ;  Pasteur  Vac- 
cine Co.  y.  Burkey,  22  Tex.  Ciy. 
App.  232;  54  S.  W.  804  (1899); 
Hansur  &  Tebbetts  Implement  Co. 
y.  Price,  22  Tex.  Ciy.  App.  616;  55 
S.  W.  764  (1900).  See  under  the 
act  of  1899,  Troy  Buggy  Works  Co. 
V.  Fife,  74  S.  W.  956  (Tex.  Ciy. 
App.,  1903).  In  Anheuser-Busch 
Brewing  Assoc  y.  Houck,  27  S.  W.  , 
692  (Tex.  Ciy.  App.,  1894) ;  affirm-  . 
ed  as  Houck  y.  Anheuser-Busch 
Brewing  Assoc.,  88  Tex.  184;  30 
8.  W.  869  (1895),  the  iUegality 
of  an  agreement,  under  the  act  of 
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object  or  effect  the  controlling  of  the  priceB  of  any  professional 


1S89,  was  held  to  justify  a  refusal 
to  carry  out  an  agreement  to  sell 
to  such  parties,  but  not  to  prevent 
recovery  for  goods  sold,  though  with 
knowledge  that  they  were  to  be 
used  for  the  purposes  of  such  com- 
bination. This  on  the  ground  that 
the  buyer  could  daimno  benefits 
under  the  contract,  though  it  might 
be  valid  as  to  the  seller.  As  to 
what  is  evidence  that  act  is  act 
of  corporation,  see  §  14.  As  to  at- 
tendance and  examination  of  wit- 
nesses, see  §  15  (as  amended  by 
L.  1907,  c.  120).  By  L.  1907,  c. 
12,  provision  is  made  at  length  for 
taking  of  evidence. 

"Perpetuities  and  monopolies  are 
contrary  to  the  genius  of  a  free 
government  and  shall  never  be  al- 
lowed.'' Const.,  art  1,  {  26.  For 
similar  provisions,  see  under  Ark. 
(I  205);  Md.  (§  216);  N.  C.  (§ 
225);  Okla.  (§  228);  S.  D.  (§ 
230);  Tenn.  (§  231);  Wash.  ({ 
234);   Wyom.    (§  236). 

By  L.  1907,  c.  10  (called  session; 
see  c  173  of  regular  session),  were 
added  §  20  as  to  venue,  §  21  as 
to  duties  of  prosecuting  officers,  and 
§  22  as  to  fees.  See  under  act  of 
1899,  State  v.  Brady,  114  S.  W. 
895    (Tex.  Civ.  App.,  1909). 

A  former  act  was  L.  1899,  c 
146,  most  of  which  was  substantial- 
ly identical  with  corresponding  pro- 
visions of  S.  C.  L.  1902,  c.  574 
(see  §  229).  It  was  held  constitu- 
tional in  State  v.  Laredo  Ice  Co., 
96  Tex.  461;  73  S.  W.  951  (1903) ; 
Waters-Pierce  Oil  Co.  v.  State,  106 
S.  W.  918  (Tex.  Civ.  App.,  1907). 
See  36  Am.  Law  Rev.  790  (1902). 
So  in  National  Cotton  Oil  Co.  v. 
Texas,  197  U.  8.  115;  25  Supm. 
379;  49  L.  Ed.  689   (1905),  it  was 


sustained  against  the  objection  that 
it  violated  the  14th  amendment. 
Here  was  followed  Smiley  v.  Kan- 
sas, 196  U.  S.  447;  25  Supm.  276; 
49  L.  Ed.  546  (1905;  see  §  212),  as 
involving  a  Kansas  statute  "identi- 
cal in  effect  and  even  in  words,  in 
all  that  concerns  the  present  con- 
trover^,  with  the  Texas  statutes." 
As  to  preservation  by  act  of  1903 
of  right  to  enforce  act  of  1899,  see 
Waters-Pierce  Oil  Co.  v.  State,  106 
8.  W.  918  (Tex.  Civ.  App.,  1907). 
See  also,  as  to  objection  to  act  on 
ground  of  imposition  of  excessive 
fines,  etc  In  Troy  Buggy  Works 
Co.  V.  Fife,  74  S.  W.  956  (Tex.  Civ. 
App.,  1903),  its  prohibitions  were 
held  to  apply  to  an  agreement  for 
exclusive  dealing;  that  is,  to  an 
agreement  by  a  seller  not  to  sell 
to  any  other  purchaser.  In  Mason 
V.  Adoue,  30  Tex.  Civ.  App.  276; 
70  S.  W.  347  (1902),  an  action 
thereunder  for  recovery  back  was 
held  to  be  for  a  penalty  and  not 
for  unliquidated  damages,  so  that 
the  cause  of  action  died  with  the 
offending  corporation. 

A  still  earlier  act  was  that  of 
K  1889,  c  117,  amended  by  L. 
1895,  0.  83;  see  R.  S.  (1895),  arts. 
5313-21a;  Penal  Code,  §§  976-988d; 
L.  1899,  c  172.  It  was  wonderfully 
prolific  in  litigation.  Much  of  it, 
though  repealed  by  the  act  of  1899, 
has  been  substantially  re-enacted  in 
the  present  act.  In  Queen  Ins.  Co. 
V.  State,  22  S.  W.  1048  (Tex.  Civ. 
App.,  1893),  it  had  been  held  in- 
operative for  failure  to  declare 
trusts  illegal;  but  this  decision  was 
reversed  in  86  Tex.  250,  268;  24  S. 

W.  397,  403;  22  L.  R.  A.  483,  493 

(1898). 
In   view   of   Connolly   v.    Union 
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servioeB,  any  products  of  the  soil,  any  article  of  manufacture  or 


Sewer  Pipe  Go.,  184  U.  S.  640;  22 
Supm.  431;  46  L.  Ed.  670  (1002), 
the  act  of  1880  was  clearly  uncon- 
stitutional because  of  the  presence 
o#  the  provision  therein  that  it 
should  "not  apply  to  agricultural 
products  or  live  stock  while  in  the 
hands  of  the  producer  or  raiser." 
It  was  indeed  so  held  in  Re  Qrioe, 
70  Ped.  627,  646  (C.  C.  Tex.,  1807). 
The  following  decisions,  in  so  far  as 
to  the  oontraxy,  must  be  regarded 
as  overruled:  Anheuser-Busch 
Brewing  Assoc  v.  Houck,  27  S.  W. 
602  (Tex.  Civ.  App.,  1804),  affirmed 
as  Houck  V.  Anheuser-Busch  Brew- 
ing Assoc,  88  Tex.  184;  30  S. 
W.  860  (1806);  Waters-Pierce  Oil 
Go.  V.  State,  10  Tex.  Civ.  App.  1; 
44  S.  W.  036  (1808) ;  San  Antonio 
Gas  (Do.  V.  State^  22  Tex.  Civ.  App. 
118;  64  S.  W.  280  (1800) ;  Crystal 
Ice  &  Manuf .  Co.  v.  State,  23  Tex. 
Civ.  App.  203;  66  S.  W.  662  (1000). 
See  Hathaway  v.  State,  36  Tex. 
Crim.  App.  261,  277 ;  36  S.  W.  466, 
471  (1806).  See  §  181;  also  un- 
der Ga.  (§  207);  HI  (§  200); 
Ind.  (§  210);  La.  (§  214);  Mich. 
(§  217);  Mont.  (§  221);  N.  C. 
(§  226) ;  N.  D.  (§  226) ;  Tenn.  (§ 
231).  But  such  provision  of  the 
act  of  1880  was  in  State  v.  Laredo 
Ice  Co.,  06  Tex.  461;  73  S.  W. 
061  (1003),  held  not  incorporated 
into  the  act  of  1800  so  as  to  affect 
its  constitutionality.  In  State  v. 
Shippers'  Compress  ft  Warehouse 
Co.,  06  Tex.  603;  60  S.  W.  68 
(1002),  the  act  of  1800,  though  held 
void  on  the  ground  stated  in  C>>n- 
noUy  V.  Union  Sewer  Pipe  Co.,  was 
neverthdeBs  held  valid  to  the  ex- 
tent that  it  authorises  the  forfeiture 
of  the  charter  of  a  corporation  for 
acts  forbidden  by  the  act.    S.  P. 


National  Cotton  Oil  Co.  v.  State, 
72  S.  W.  616  (Tex.  Civ.  App., 
1003);  affirmed  in  107  U.  & 
116;  26  Supm.  370;  40  L.  Ed.  600 
(1006;  the  interpretation  adopted 
in  the  State  court  being  here  re- 
garded as  controlling).  But  these 
decisions  seem  based  on  a  misun- 
derstanding of  the  effect  of  Waters- 
Pierce  OU  Co.  ▼.  Texas,  177  U.  S. 
28,  47;  20  Supm.  618,  626;  44  L. 
Ed.  657  (1000),  and  inconsistent 
with  Connolly  v.  Union  Sewer  Pipe 
Co.  Hie  act  of  1800  was  also  held 
unconstitutional  on  the  same  ground 
in  State  v.  Waters-Pierce  Oil  Co., 
67  S.  W.  1067  (Tex.  Civ.  App., 
1002). 

The  following  are  instances  of 
agreements  or  combinations  held  il- 
legal as  in  contravention  of  the  act 
of  1880.  Agreement  among  dealers 
representing  all  the  bulk  or  keg  beer 
consumed  in  El  Paso,  to  jointly 
control  the  supply  of  beer,  to  cease 
competition  among  themselves  in 
respect  to  it,  and  to  regulate  the 
price  thereof  in  El  Paso.  Anheuser- 
Busch  Brewing  Assoc,  v.  Houck,  27 
S.  W.  602  (Tex.  Civ.  App.,  1804) ; 
affirmed  as  Houck  v.  Anheuser- 
Busch  Brewing  Assoc,  88  Tex. 
184;  30  S.  W.  860  (1806).  Agree- 
ment whereby  one  person  was  to 
have  the  exclusive  agency  and  right 
to  sell  goods  manufactured  or  kept 
in  stock  by  the  other,  and  was  not 
to  sell  goods  other  than  thoee  fur- 
nished by  such  other.  White  Den- 
tal Manuf.  (Do.  v.  Hertzberg,  61  S. 
W.  366  (Tex.  Civ.  App.,  1800). 
(Conspiracy  to  combine  all  the  electric 
light  and  gas  interests  in  the.dty  of 
San  Antonio,  and  put  them'  under 
one  management  and  supervision. 
San  Antonio  Gas  Co.  v.  State,  22 
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oommerce,  or  the  cost  of  exchange  or  transportation,  is  pro- 
hibited and  declared  unlawful."  ^^  ^^Any  person  or  associa- 
tion of  persons  who  shall  create,  enter  into,  become  a  mem- 
ber of,  or  a  party  to,  any  pool,  trust,  agreement,  combi- 
nation, confederation,  or  understanding  with  any  other  per- 
son or  persons,  to  regulate  or  fix  the  price  of  any  article 
of  merchandise  or  commodity;  or  shall  enter  into,  become  a 
member  of,  or  a  party  to,  any  pool,  trust,  agreement,  contract, 
combination,  or  confederation  to  fix  or  limit  the  amount  or 
quantity  of  any  article,  commodity,  or  merchandise  to  be  manu- 
factured, mined,  produced,  or  sold  in  this  State,  shall  be  deemed 
and  adjudged  guilty  of  a  conspiracy  to  defraud."  ^ 


Tex.  CiT.  App.  118;  54  S.  W.  289 
(1809).  Agreement  of  buyer  to 
handle  during  certain  period  onlj 
goods  furnished  by  the  seller.  Man- 
sur  y.  Tebbetts  Implement  Co.  v. 
Prioe,  22  Tex.  Civ.  App.  616;  66 
6.  W.  764  (1900).  Combination 
among  all  those  engaged  in  sup- 
plying ice  to  the  inhabitants  of 
San  Antonio.  Crystal  Ice  ft 
Manuf.  Co.  v.  State,  23  Tex.  Civ. 
App.  293;  56  S.  W.  562  (1900). 
Combination  among  dealers  to  buy 
the  stock  and  good  wiU  of  an 
opposition  dealer  for  one  of  the  pro- 
hibited purposes.  So  held  where 
the  purchaser  agreed  not  to  engage 
in  the  same  kind  of  business.  Com- 
er V.  Burton-Lingo  Co.,  24  Tex.  Civ. 
App.  251;  58  S.  W.  969  (1900). 
In  Welch  v.  Phelps  &  Bigelow  Wind- 
miU  Co.,  89  Tex.  653;  86  S.  W.  71 
(1896),  the  act  was  held  not  to 
apply  to  a  mere  arrangement  be- 
tween principal  and  agent,  though 
giving  the  exclusive  right  to  sell 
in  certain  territory  and  fixing 
prices,  but  not  investing  the  agent 
with  title  to  the  goods  sold.  To 
similar  effect,  see  Weiboldt  v. 
Standard  Fashion  Co.,  80  HL  App. 


67  (1899),  under  111.  act  (§  209). 
But  in  Texas  Brewing  Go.  ▼•  An- 
derson, 40  a  W.  737  (Tex.  Civ. 
App.,  1897),  the  contract  was  held 
to  be  one  of  sale  and  not  of  agency, 
notwithstanding  the  use  of  the 
word  "agents,''  and  to  be  in  con- 
travention of  such  act.  To  simi- 
lar effect,  Columbia  <I!arriage  Co. 
V.  Hatch,  19  Tex.  Civ.  App.  120; 
47  S.  W.  288  (1898).  Comparo 
Hathaway  v.  State,  36  Tex.  Crim. 
261;  36  S.  W.  465  (1896),  where 
a  mere  agent  was  held  improperly 
convicted  for  engaging  in  a  "con- 
spiracy against  trade,"  in  violation 
of  the  act  The  prohibition  of  the 
act  was  held  inapplicable  to  the 
case  of  a  purchase  of  certain  prop- 
erty, in  State  v.  Shippers'  Compress 
ft  Warehouse  Co.,  95  Tex.  603;  69 
S.  W.  58  (1902) ;  of  a  contract  in- 
volving sale  of  patented  articles,  in 
Clark  V.  Cyclone  Woven  Wire  Fenee 
Co.,  22  Tex.  Civ.  App.  41 ;  54  S.  W. 
392  (1899;  see  as  to  agreement  for 
exclusive  trade). 

BTComp.  Laws  (1907),  §  1752. 

ssld.,  §  1753.  For  similar  pro- 
visions, see  under  Ala.  (§  204); 
Ark.   (S  206);  lU.   (§  209);  lOwa 
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§  233a.  Virgi]ii&.— ^^The  general  assembly  shall  enact  laws 
preventing  all  trusts,  combinations  and  monopolies  inimical  to 
the  public  welfare."  *• 

§  234.  WaahingtoiL— "Monopolies  and  trusts  shall  never  bo 
allowed  in  this  State,  and  no  incorporated  company,  copartner- 
ship or  association  of  persons  in  this  State  shall  directly  or  indi- 
rectly combine  to  make  any  contract  with  any  other  incorporated 
company,  foreign  or  domestic,  through  their  stockholders,  or 
the  trustees  or  assignees  of  such  stockholders,  or  with  any  co- 
partnership or  association  of  persons,  or  in  any  manner  what- 
ever for  the  purpose  of  fixing  the  price  or  limiting  the  produc- 
tion or  r^ulating  the  transportation  of  any  product  or  com- 
modity." •^ 


(I  211);  Ky.  (§  213);  Minn.  (§ 
218) ;  Mi88.  (§  219) ;  Mo.  (}  220) ; 
N.  D.   (§  226);  S.  G.   (§  220). 

§  1754  seems  substantially  the 
same  as  Ul.  L.  1891,  p.  206,  §  2 
(see  §  209).  By  way  of  penalty 
for  a  violation  of  the  act  by  "a  cor- 
poration, a  company,  a  firm  or  as- 
sociation,*' a  fine  of  not  less  than 
$100  or  more  than  |2,000  is  pre- 
scribed by  §  1765  for  the  first  of- 
fense; so  of  not  less  than  $600 
or  more  than  $5,000  for  the  second; 
not  less  than  $6,000  or  more  than 
$10,000  for  the  third;  of  $16,000 
for  any  subsequent  offense. 

§  1756  is  substantially  the  same 
as  ni.  L.  1891,  p.  206,  §  4, 
which  see,  save  that  the  minimum 
fine  is  here  $100.  ^Any  contract  or 
agreement  in  violation  of  any  pro- 
vision of  this  title  shall  be  abso- 
lutely void."  §  1757.  By  §§  1758- 
60  provision  is  made  for  a  pro- 
ceeding for  the  forfeiture  of  the 
rights  and  franchises  of  a  domes- 
tic corporation  violating  any  of  the 
preceding  provisions.  By  §  1761 
treble  damages  are  allowea  for  any 
injury  sustained  in  consequence  of 


a  violation  of  any  of  such  provi- 
sions. See  under  CaL  (§  206); 
Kan.  (§  212) ;  Mich.  (§  217) ;  Miss. 
(§  219);  Mo.  (§  220);  Neb.  (| 
222);  K.  M.  (§  223);  Ohio  (i 
227);  Okla.  (§  228);  8.  D.  (§ 
230);   Wis.    (§  235). 

*'Any  combination  by  individuals, 
corporations  or  associations,  having 
for  its  object  or  effect  the  con- 
trolling of  the  price  of  any  prod- 
ucts of  the  soil,  or  of  any  article 
of  manufacture  or  commerce  or  the 
cost  of  exchange  or  transportation, 
is  prohibited,  and  hereby  declared 
unlawful  and  against  public  policy. 
The  legislature  shall  pass  laws  for 
the  enforcement  of  this  section  by 
adequate  penalties,  and  in  case  of 
incorporated  companies,  if  necessary 
for  that  purpose,  it  may  declaro  a 
forfeiture  of  their  franchise." 
Const.,  art.  12,  §  20.  For  a  sim- 
ilar provision,  see  under  N.  D.  (§ 
226).  See  as  to  combinations  to 
control  information  or  news  for  pub- 
lication, Comp.  Laws  (1907),  §§ 
1762x2,  et  seq. 

»•  Const.,  art  12,  §  165. 

•0  Const.,  art  12,  §  22.    'The  k^ 
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§  235.  Wiieoniiii.— ^*Every  contract  or  combination  in  the 
nature  of  a  trust  or  conspiracy  in  restraint  of  trade  or  conuneroe 
is  hereby  declared  illegal''  *^  ^^Any  corporation  organized  un- 
der the  laws  of  this  State  which  shall  enter  into  any  combination. 


ifllature  BhaU  pass  laws  for  the  eii« 
forcement  of  this  Metion  by  ade- 
quate penalties,  and  in  case  of  in* 
corporated  companies,  if  neoessaiy 
for  that  purpose^  may  declare  a 
forfeiture  of  their  franchise."  Id. 
For  similar  provisions,  see  under 
Idaho  (§  208);  Md.  (§  216); 
Mont  (§  221);  N.  C.  (§  226);  8. 
D.  (§  230) ;  Tenn.  (§  231) ;  Wyom. 
(§  236).  In  Wood  t.  City  of 
SeatUe^  23  Wash.  1,  20;  62  Pae.  136, 
141;  62  L.  R.  A.  369,  393  (1900), 
such  provision  was  held  not  to  in- 
validate a  municipal  ordinance  au- 
thorizing consolidation  of  competing 
street  railway  lines. 

For  prohibition  of  pooling  con- 
tracts among  carriers,  see  Const., 
art  12,  §  14;  of  restrictions  upon 
competition  in  insurance  business. 
Codes,  etc.   (1897),  §  2841b. 

•iStat  (1898),  §  1747e.  See 
Hawarden  v.  Youghiogheny  k  L. 
Coal  Co.,  Ill  Wis.  646;  87  K.  W. 
472;  66  L.  R.  A.  828  (1901). 
*'Every  person  who  shall  combine 
or  conspire  with  any  other  person 
to  monopolize  or  attempt  to  monop- 
olize any  part  of  the  trade  or  com- 
merce in  this  State  shall  forfeit  for 
each  such  offense  not  less  than 
960  nor  more  than  $3,000.  Any 
such  person  shall  alio  be  liable  to 
any  person  transacting  or  doing 
business  in  this  State  for  all  dam- 
ages he  may  sustain  by  reason  of 
the  doing  of  anything  forbidden  by 
this  section.''  Id.  F6r  other  pro- 
visions as  to  liability  for  damages, 
see  under  CaL  (|  206);  Kan.  (§ 
212);    Mich.    (§   217);    Miss.    (§ 


219);  Mo.  (§  220);  Neb.  (§  222); 
N.  M.  (§  223);  Ohio  (§  227); 
Okla.  (§  228);  B.  D.  (§  230); 
Utah  (§  233).  In  Bratt  v.  Swift^ 
99  Wis.  679;  76  N.  W.  411  (1898), 
an  action  was  held  maintainable 
under  this  provision.  The  damages 
recoverable  by  the  plaintiff  were  de- 
clared to  be  "such  sum  as  would 
measure  his  loss  of  profits  and  also 
loss  by  diminuticm  in  the  value 
of  his  property,  by  reason  of 
the  wrongful  acts  of  the  defend- 
ants"; but  it  was  held  error  to  ad- 
mit evidence,  as  bearing  on  the  ques- 
tion of  damages,  of  the  value  of 
the  several  articles  or  pieces  of 
property  which  he  sold,  and  the 
prices  for  which  he  sold  them  when 
he  sold  out  Ids  business.  By  § 
1747f  provision  is  made  for  pro- 
ceedings to  prevent  or  restrain  a 
violation  of  the  provisions  of  § 
1747e.  By  }  1747g  provision  is 
made  for  the  examination  of  a  par- 
ty. The  word  'person'  wherever 
used  in  the  three  next  preceding 
secUons  (i.  e.,  §|  1747e-g)  shall 
be  deemed  to  include  besides  in- 
dividuals, corporations,  partner- 
ships and  associations  existing  un- 
der or  authorized  by  the  laws  of  the 
United  States,  any  of  the  terri- 
tories of  this  or  any  other  State 
or  of  any  foreign  country;  provid- 
ed that  nothing  therein  shall  be 
construed  to  affect  labor  unions  or 
any  other  association  of  laborers 
organized  for  the  purpoee  of  pro- 
moting the  welfare  of  its  mem- 
bers, nor  associations  or  organiza- 
tions intended  to  legitimately  pro- 
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oonflpiracjy  trusti  pool,  agreement  or  contract  intended  to  restrain 
or  prevent  competition  in  the  supply  or  price  of  any  article  or 
commodity  in  general  use  in  this  State  or  constituting  a  subject 
of  trade  or  commerce  therein,  or  which  shall  in  any  manner  con- 
trol the  price  of  any  such  article  or  commodity,  fix  the  price 
thereof,  limit  or  fix  the  amount  or  quantity  thereof  to  be  manu- 
factured, mined,  produced  or  sold  in  this  State,  or  fix  any  stand- 
ard or  figure  by  which  its  price  to  the  public  shall  be  in  any  man- 
ner controlled  or  established,  shall  upon  proof  thereof,  in  any 
court  of  competent  jurisdiction,  have  its  charter  or  authority  to 
do  business  in  this  State  cancelled  and  annulled."  *^ 

§  286.  Wyoming. — ^^'There  shall  be  no  consolidation  or  com- 
bination of  corporations  of  any  kind  whatever  to  prevent  com- 
petition, to  control  or  influence  productions  or  prices  thereof, 
or  in  any  manner  to  interfere  with  the  public  good  and  general 
welfare."  " 


mote  thfe  interests  of  trade,  oom- 
meroe  or  manufacturing  in  this 
State."  I  1747h.  For  similar  ex- 
emptions, see  under  111.  (§  200) ; 
La.  (§  214) ;  Mich.  (§  217) ;  Mont. 
(§  221);  Neb.  (|  222);  K.  C.  (§ 
225). 

•2}  1791J  as  amended  by  L. 
1906,  c.  507,  §  7;  L.  1907,  e.  562; 
see  as  to  affidavit  to  be  filed  with 
annual  report.  For  similar  provi- 
sions, see  under  6a.  (§  207) ;  Kan. 
(§  212);  Mich.  (|  217);  Miss.  (§ 
219);  Neb.  (§  222);  N.  Y.  (| 
224) ;  N.  D.  (§  226) ;  Ohio  (§  227) ; 
S.  D.  (§  230);  Tex.  (§  232).  As 
to  application  of  §  1791j  to  right 
under  patent,  see  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubber 
Works  Co.,  142  Fed.  531  (C.  C. 
Wis.,  1906);  reversed  in  154  Fed. 
858;  83  C.  C.  A.  336  (7th  C,  1907). 
By  §1  1791k-m  provision  is  made 


for  addressing  inquiries  to  a  cor- 
poration for  the  purpose  of  deter- 
mining whether  it  has  violated  any 
provision  of  §  1791j,  and  for  for- 
feiture of  the  charter.  See  §  17911 
as  amended  by  L.  1905,  c.  507,  §  8. 
For  similar  provisions,  see  under 
Ark.  (§  205);  111.  (§  209);  Mo. 
(§  220);  Tex.  (§  232).  For  pro- 
visions similar  to  the  above,  ap- 
plicable to  foreign  corporations^ 
see  L.  1905,  c.  506. 

MCon^.,  art.  10  (Corporations), 
§  8.  Compare  under  Ga.  (§  207) ; 
N.  T.  (§  224).  'TerpetuiUes  and 
monopolies  are  contrary  to  the 
genius  of  a  free  State,  and  shall 
not  be  allowed."  Const.,  art.  1, 
§  30.  For  similar  provisions,  see 
under  Ark.  (§  205) ;  Md.  (§  216)  ; 
N.  C.  (§  225)  ;  Okla.  (§  228) ;  S. 
D.  (§  230);  Tenn.  (§  231);  Tes« 
232);  Wash.  (§  234). 
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ACTION— 

at  law,  as  remedy,  180. 

AGENT.    See  Phincipal  and  Aqbht. 
remedies  by  or  against,  326. 

AGREEMENTS  NOT  TO  BID,  286. 

ANTI-TRUST  LEGISLATION.    See  FKdibal  Ann-l^usT  Aot;  iMmsLk- 
noN,  and  c.  20  generally  for  legislation  of  various  States. 

ARBITRATION— 

of  disputes  between  employer  and  employee,  84. 

ARTICLES  OF  NECESSITY— 

application   to,   of   doctrine   against   restrictions   upon   competition, 

254,  442. 
what  are,  254. 

ATTORNEY-GENERAL— 
proceeding  by,  317,  334. 

BID.    See  Aobkkmknts  Not  to  Bid. 

BLACKLISTING— 
of  debtor,  46. 

definition  and  legality  of,  01. 
injunction  against,  197. 

BOYCOTT.    See  Federal  ANii-TltusT  AOT. 
definition  of,  50. 
legality  of,  52. 
relation  justifying,  56. 
by  trade  competitor,  72. 
by  employer,  06. 
l^  employee,  132. 

to  procure  discharge  of  employee,  138. 
Bolidarity  of  interest  as  justifying,  135. 
•eooodary,  135. 
as  distinguished  from  incident  illegal  acts,  157. 
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BO YCOTT— ( Con  fiiMMd. ) 

aeto  of  Yiolenoe  as  inddent  to,  159. 

threat  or  aanoimoemeBt  of  intentioii,  as  incident  to,  16L 

threat  or  annoonoement  of  intention  to,  162. 

injunction  against,  186^  188. 

appUcaUon  of  anti-tmst  act  to»  416,  42^  428,  434. 

BUSINESS— 

injury  to,  9.  • 

BUYERS— 

combination  among,  214. 

CAPITAL  STOCK.    See  Siocx. 

CARRIERS.    See  Fbdkral  ANXi-TlrusT  Act;  Rauboad. 
restrictions  upon  competition  by,  230. 
grant  by,  of  exclusive  privilege,  280,  441. 

of  soliciting  patronage  of  passengers,  281,  441. 

to  connecting  carrier,  282. 

of  transportation,  283. 
discrimination  by,  284. 

CLASS  LEGISLATION.    See  Foubtebitth  Ambndioeht. 

CLEARANCE  CARD,  93. 

CLOSED  SHOP,  112. 

definition  and  legality  of,  113. 

strike  or  boycott  to  secure  agreement  for,  113.     (See  also  147.) 

COAL— 

restrictions  upon  competition  in  business  of  supplying,  232,  236,  238. 

COMBINATION.    See  Conbpibact. 

liability  for  act  done  in  pursuance  of,  32. 

inducing  refusal  to  deal  in  pursuance  of,  48. 

liability  for  injury  by  employee  done  in  pursuance  of,  104. 

to  increase  wages,  108. 

to  induce  to  quit  employment,  149,  151. 

as  involving  existence  of  illegal  restriction  up<m  competition,  261. 

as  necessary  incident  of  such  restriction,  202. 

as  element  of  illegality  under  Federal  anti-trust  act,  364. 

meaning  of,  439. 

COMMERCE.    See  Cohmebcb  Clause;   Fbderai.  Antx-Tbust  Aot;   Let* 

TBBSTATE  COHHEBCE. 

what  is,  340,  348. 

among  States  and  with  foreign  nations,  350. 

trade  as  distinguished  from,  351. 
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tCB  CLAUSK    See  FXdbal  Aim-Twowt  Act. 
effect  of,  839,  414,  420,  433,  437,  444. 

COMPETITION.    See  RBsnaonon  upok  OoKPrnnon;  Trjlob  CoxPBmoB. 
definiikm  of,  202. 
pzoepeet  of,  240. 

OOICPBTITOB.    See  Tk^DB  OoMPmxoB. 

CONSPIRACY.    See  Combinatioii. 
criminal,  20. 
definition  of,  27. 

purpose  to  be  aooomplished  by,  when  unlawful,  28. 
liability  of  corporation  for,  28,  38. 
to  induce  to  quit  employment,  20. 
dvil  liability  for,  80. 

CONSPIRACY  AND  PROTBCTION  OF  PROPERTY  ACT— 
8,  26,  120,  134,  171,  176,  178. 

CONSTITUTION.    See  Cohtbact;  F^dbbal  Aivti-Tbust  Aot;  Foubssbhth 

AHBND.]fBlVT. 

proTisiona  in,  as  to  creation  of  monopoly,  200. 
limitations  imposed  by,  upon  legislation,  340. 

CONTEMPT— 

punishment  for,  for  disobedience  to  injunction,  182. 

CONTRACT.    See  Aobebments   Not  to  Bn>;    EicpLOTiOEifT;    Induoiho 

BbBAOH  or  CONTBACT. 

in  restriction  upon  competition,  non-enforeibility  of,  318. 
not  related  to  illegal  restriction,  enforcibility  of,  322. 
non-enfordbility  of,  because  of  relation  to  restriction,  324,  826. 
disaffirmance  of,  331. 

prohibition  against  impairment  of  obligation  of,  341,  368. 
in  restriction  upon  competition,  legislation  against,  842. 

CONTRACTS  IN  RESTRAINT  OF  TRADE— 
ground  of  invalidity  of,  100. 
public  i>olicy  in  connection  with,  200. 
the  doctrine  against,  303. 
prevention  of  restriction  upon  competition,  not  basis  of  doctrine  against, 

306. 
illegality  of,  as  incident  of  restriction  upon  competition,  320. 
application  of  Federal  anti-trust  act  to,  357. 
SUte  anti-trust  legislation  to,  400,  420,  440. 

COPYRIGHT— 

application  to,  of  doctrine  against  monopolies,  208,  288. 

CORNERS,  276. 
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CORPORATIOK.    See  Stock;  Siooxhouxb. 
liability  of,  for  eonspinuiy,  28,  33. 

legality  of  mciion  of,  in  imposing  r«itri«tion  upon  oompetition,  260. 
acts  of,  in  eombination  with  individuals  w  other  corporations,  290. 
single,  acts  of,  291. 

organization  of,  for  purpose  of  creating  restriction,  292. 
general  powers  of,  as  limited  by  doctrine  against  restrictions,  293. 
ultra  vires  acts  of,  295. 
entering  by,  into  partnership,  296. 

holding  by,  of  stock  in  another,  297,  3^,  407,  412,  418,  423. 
consolidation  of,  299. 
acts  of  stockholders  as  acts  of,  299. 
foreign,  300,  416,  446. 

relief  against  acts  of,  in  restriction  upon  ocmipetition,  334. 
dissolution  or  ouster  of,  336. 
application  of  Federal  anti-trust  act  to  acts  of,  366. 

CRIMINAL  ACT— 
^    acts  illegal  as  against  public  policy,  and,  312. 

CRIMINAL  LIABILITY.    See  Fbdebal  Anti-Tbu8T  Act;  Ihdictment. 
for  acts  producing  or  tending  to  produce  restrictions  upon  competi- 
tion, 313. 

DEBTOR.    See  Blackustdto. 

refusal  to  deal  with  delinquent,  45. 

DISCRIMINATION.    See  Cabbocb. 

DISTRICT  OF  COLUMBIA.    See  Fbdebal  Anti-Tbust  Act. 

ELECTRICITY— 

grant  of  right  to  supply,  206. 

furnishing,  as  business  of  public  character,  258. 

EMPLOYEE.    See  Euplotvent;  Fbdebal  Aitti-Tbust  Act. 
inducing  discharge  of,  from  employment,  12,  17,  30,  163. 
relation  of,  as  justifying  injury,  97. 
relation  between  and  employer,  as  that  of  competitor,  98. 
as  competitor  with  other  employees,  99. 
solidarity  of  interest  as  justifying  injury  by,  100. 
of  railroad,  quitting  of  employment  by,  102. 
injury  by,  done  in  pursuance  of  combination,  104. 
strike  to  procure  discharge  of,  123. 
relation  of,  as  justifying  inducing  refusal  to  deal,  131. 
boycott  by,  132. 

boycott  to  procure  discharge  of,  133. 
relation  of,  as  justifying  inducing  breach  of  contract,  139. 

inducing  to  quit  employment,  148. 
injunction  against  acts  of  striking,  194. 
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EMPLOYER— 

relation  of  as  jntiifying  injury,  83. 
malice  as  test  of  legality  of  injury  by,  00. 
boycott  by,  96. 

EMPLOYMENT.    See  Ehflotb;  Emploteb. 
oonspira<7  to  induce  to  quit,  29. 
legality  of  discharge  from,  84. 
inducing  discharge  from,  86,  101. 
relation  justifying  inducing  discharge  from,  86. 
discharge  from  on  account  of  membership  in  labor  union,  87,  210. 
legality  of  methods  of  inducing  to  enter,  89. 
refusal  to  enter,  101. 
right  to  quit,  101. 
quitting  in  violation  of  contract^  102. 

criminal  liabiHty  for,  102. 
inducing  to  quit,  141. 

refuse  to  enter  or  re-enter^  144. 
quit  employment  in  violation  of  contract,  146. 
relation  of  employee  as  justifying  inducing  to  quit,  148. 
combination  to  induce  to  quit,  149,  151. 

relation  of  employee  as  justifying  inducing  discharge  from,  153. 
picketing  accompanied  with  inducing  to  refuse  to  enter  or  continue 

in,  177. 
injunction  against  quitting,  189. 

inducing  to  quit,  192. 

inducing  not  to  enter,  193. 

preventing  from  securing  or  continuing  in,  194. 

ENGROSSING.    See  Ingbobsino. 

EXCLUSIVE  SERVICE,  DEALING  OR  AGENCY— 
agreements  for,  278. 

EXPRESS— 

business,  exclusive  privilege  of  transacting  on  railroad,  288. 

FEAR.    See  Violencc. 

FEDERAL  ANTI-TRUST  ACT— 
generally,  346. 
construction  of,  347. 
enforcement  of  in  State  court,  347. 
application  of  to  pilotage  laws,  347. 
constitutional  basis  of,  348. 
application  of,  to  commerce,  348,  350. 

to  commerce  from  or  to  Territory  or  District  of  Colum* 
bU,  350. 

to  transactions  within  State,  352,  353. 
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FEDERAL  ANTI-TRUST  ACT— (ConHitiidd.) 

applioation  of,  to  other  tmuactioiifl  than  reitriction  upon  compctttloiiy 

365. 

to  Ix^oott,  357. 

to  oontraeto  in  restraint  of  trade,  867. 
■nbatantial  control  of  transportation,  as  test  of  legality  under,  368. 
reasonableness  as  test  of  legality  under,  362. 
eombination  as  element  of  illegality  under,  364. 
application  of,  to  acts  of  corporation,  365. 

to  those  engaged  in  transportation,  366. 

to  those  not  engaged  in  transportation,  368,  369. 
neoessitgr  for  application  of,  that  contract^  etc.,  directly  aiTect  trade  or 

commerce,  369,  372. 
penal  liability  under,  373. 
injunction  against  violation  of,  374. 
provision  of,  for  forfeiture,  etc,  of  property,  376. 
right  of  action  for  damages  under,  377. 

FERRY  FRANCHISE— 
grant  of,  205. 

FIFTH  AMENDMENT— 

limitations  imposed  by,  341. 

FORESTALLING.    242,  313. 

FOURTEENTH  AMENDMENT— 
limitations  imposed  by,  341. 

effect  of,  as  prohibiting  class  legislation,  344,  393,  397,  405,  408,  418, 
420,  438,  447. 

FRANCHISE— 

prohibition  against  grant  of,  210. 

FUTURE  DELIVERY— 
agreements  for,  275. 

GARBAGE— 

granting  of  privilege  of  removing,  207. 

GAS— 

grant  of  right  to  supply,  205,  211. 

restriction  upon  competition  in  business  of  supplying,  227, 228, 233, 258. 

GOVERNMENT— 

restriction  upon  competition  as  resulting  from  act  of,  202. 
monopoly  as  resulting  from  act  of,  203. 

DIMUNmES— 

prohibition  against  grant  of,  210. 
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INDICTMENT.    See  Fedskal  Akti-Teust  Act. 
as  remedy,  180. 

INDIVIDUALr- 

restriction  resulting  from  acts  of>  268. 

INDUCING  BREACH  OF  CONTRACT— 
legality  of,  58. 
relation  justifying,  61. 
malice  as  test  of  liability  for,  62. 
by  fraud  or  misrepresentation,  64. 
relation  of  trade  competitor  as  justifying^  79* 
relation  of  employee  as  justifying,  139. 
injunction  against,  189. 

INDUCING  REFUSAL  TO  DEAL— 
legality  of,  42. 
relation  justifyiog,  43. 
malice  as  test  of  liability  for,  47. 
in  pursuance  of  combination,  48. 
relation  of  trade  competitor  as  justifying,  71* 
relation  of  employee  as  justifying,  131. 
liability  for,  169. 

INGROSSING,  242,  313. 

r: JUNCTION.    See  CoNTKifFT. 

against  quitting  employment,  32,  189. 
as  remedy,  in  case  of  labor  disputes,  18  L 
application  ofj  to  one  not  party,  182. 
against  act  punishable  as  crime,  184. 

use  of  words,  184,  187. 

libel,  186,  187. 

boycott,  186,  188, 

inducing  breach  of  contraet,  189. 

strike,  191. 

inducing  to  quit  employment,  192. 

not  to  enter  employment,  193. 

prerenting  from  securing  or  continuing  in  employment^  194* 

interference  with  receiver,  194. 

acts  of  striking  employees,  etc,  194. 

interference  with  interstate  commeroe,  196. 

pidceting,  etc.,  196, 

blacklisting,  197. 

acts  in  restriction  upon  competition,  317. 

oorporate  acts,  334. 

Tiolation  of  Federal  anti-trust  act,  374. 
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INBURANC 

fixing  ratM  of,  253,  254. 

application  of  anti-trust  legislation  to,  386,  387,  398,  399,  415,  422,  441. 

INTENT.    See  Malice. 
as  test  of  liability,  14. 
as  element  of  restriction  upon  competition,  237,  238. 

INTERSTATE  COMMERCE— 
interference  with,  13. 

duty  of  employee  engaged  in,  102,  103,  127. 
injunction  against  interference  with,  195. 
act,  provision  of,  as  to  pooling,  274. 

INTOXICATING  LIQUORS— 

control  of  traffic  in,  as  monopoly,  204. 
denying  right  of  sale  of,  207. 

LABELS— 

adopted  by  unions,  statutes  relating  to,  106. 

LABOR  UNION.    See  Closed  Shop;  Fedbral  Anti-Trust  Aor. 
threat  to  enforce  rules  of,  8,  163,  170. 

discharge  from  employment  on  account  of  membership  in,  13,  87. 
oontracts  or  ordinances  restricting  employment  to  members  of,  41. 
legality  of,  104. 
definition  of,  105. 

agreement  between  and  employer,  105. 
incorporation  of,  105. 
legality  of  methods  employed  by,  105. 
expulsion  or  suspension  from  membership  in,  107. 
tendency  of,  to  destroy  competition,  108. 
liability  to  be  sued,  108. 

discrimination  by,  because  of  membership  in  national  guard,  106. 
illegality  of  rules  of,  as  in  restraint  of  trade,  108. 
liability  of,  for  acts  of  members,  109, 166. 
liability  of  members  of,  109. 
liability  of,  for  acts  of  officers,  110. 
agreement  for  exclusive  employment  of  members  of,  113. 
strike  to  procure  discharge  from  employment  of  non-member  of,  124. 
boycott  to  procure  discharge  from  employment  of  non-member  of,  133. 
procuring  discharge  from  employment  because  of  refusal  to  become 
member  of,  153. 

LEGISLATION.    See  Federal  Auti-Trust  Act,  and  e.  20  generally  lor 
anti-trust  legislation  of  various  States. 
power  of  Congress  and  of  States  as  to,  339. 
necessity  for,  343. 
anti-trust,  constitutionality  of,  400,  419,  428,  443,  447. 
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LEBEL.    See  Words. 
of  employee,  94. 
injunction  against,  185,  187. 

LIQUORS.    See  Intoxicating  Liquobs. 

LOCKOUTS,  91. 

MAILS— 

interference  with  transportation  of,  13. 

MALICE— 

as  teat  of  liability,  17. 

in  fact,  and  in  law,  17. 

as  including  desire  to  benefit  one^s  self,  23. 

as  test  of  liability  for  inducing  refusal  to  deal,  47. 

inducing  breach  of  contract,  62. 

injury  by  trade  competitor,  70. 
as  test  of  legality  of  injury  by  employer,  90. 

injury  by  employee,  104. 

strike,  121. 

MALICIOUS  INTENT.    See  Malice. 

MALICIOUSLY— 
meaning  of,  134. 

MANDAMUS— 

as  means  of  settling  strike,  180. 

MEDICINES.    See  Pbopbietabt  MxDionnES. 

MONOPOLY.    See  Restriction  upon  Competition. 

as  resulting  from  act  of  government,  203. 

definition  of,  203,  214,  215,  216,  224,  241,  242. 

power  of  creating,  wherein,  203. 

construction  of  grants  creating,  204. 

as  exclusive  of  new  right  or  franchise  not  previously  possessed  by  com- 
munity at  large,  204. 

conception  of,  as  including  grant  of  ferry  franchise  or  of  righi  to  sup- 
ply gas  or  water,  205. 

as  including  restriction  created  by  way  of  exercise  of  police  power,  206. 

provisions  in  constitution  as  to  creation  of,  209. 

as  resulting  from  act  of  municipal  corporation,  210,  211. 

acts  of  individuals,  214,  216. 

as  producing  deterioration  in  quality,  250. 

as  forcing  out  of,  or  preventing  from  entering  employment^  250. 

application  of  Federal  anti-trust  act  to,  859. 

MUNICIPAL  CORPORATION— 

monopoly  as  resulting  from  act  of,  210,  21 L 
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KECESSnr.    See  Abticues  or  Kbcbssitt. 

OPEN  SHOP— 

definition  of^  113. 

PALACE  GAR  €X)MPANY.    See  Slekpino  Gab  Compakt. 

PARTNERSHIP— 

as  involving  illegal  reetriction  upon  competition,  261. 
entering  by  corporation  into,  206. 

PATENT— 

application  to,  of  doctrine  against  monopolies,  207. 

license,  grant  of,  207. 

eombinationa  among  owners  of,  226,  287. 

effect  of  violation  of  statute  upon  right  to  relief  against  infringement 

of,  347. 
application  of  Federal  anti-trust  act  to,  363,  372. 

PIGKETING-r- 

deflnition  of,  171. 

whether  illegi^l,  172. 

accompanied  with  acts  of  violence,  etc,  174. 

inducing  to  refuse  to  enter  or  oontinue  in  employ- 
ment, 176. 
etc.,  injunction  against,  106. 

PILOTAGE— 

laws,  application  of  Federal  anti-trust  act  to,  347. 

POLICE  POWER— 

creation  of  restrictions  by  way  of  exercise  of,  206. 

POOLS,  274. 

PRICE— 

raising,  238. 
reducing,  238,  244,  442. 
fixing,  raising  or  lowering,  244. 
agreement  to  fix,  245. 

PRINCIPAL  AND  AGENT— 

application  of  anti-trust  legislation  to  arrangements  between,  308,  430» 
440. 

PRIVILEGES— 

prohibition  against  grant  of,  210. 

PROPRIETARY  MEDICINES— 

application  to,  of  doctrine  against  monopolies,  208,  288. 


468 

[ReferenceM  are  to  pitgea.] 

PUBLIC  CHABACTER— 

restrictiQii  upon  oompctitiaii  in  bnsinon  of,  256. 

PUBLIC  POLICY— 
the  doctrine  of,  198. 
illegality  of  contract  as  against,  109. 
definition  of  act  illegal  as  against,  200. 
in  connection  with  contracts  in  restraint  of  trade,  200. 
changes  in,  200. 

determined  hy  l^gislatiTe  power,  201. 

application  of  doctrine  of,  to  restrictions  upon  competition,  201. 
acts  illegal  as  against,  and  criminal  acts,  312. 

QUESTION  OF  LAW  AND  FACT— 

restriction  upon  competitioii  as  inyolring,  199,  270, 

QUO  WARRANTO  PROCEEDINGS,  838. 

RAILROAD.    See  CAuncBfl;  Fbderai.  Aim-TBusr  Act. 
employee,  quitting  of  employment  by,  102. 
restriction  up<m  competition  in  transportation  by,  218,  225,  227,  229, 

230,  241,  257,  268. 
agreement  for  location  of  route  of,  or  of  station,  201. 
reasonableness  as  test  of  restriction  upon  competition  in  transportation 

by,  202. 
grant  of  right  to  establish  line  of  telegraphic  communication  along,  284. 
corporation,  ultra  vires  acts  of,  295. 

REASONABLENESS— 

as  test  of  legality  of  restriction  upon  competition,  261,  342. 
under  Federal  anti-trust  act,  302. 

State  anti-trust  legislation,  420,  441. 

RBCEIVEIU- 

injunction  against  interference  with,  194. 
api>ointment  of,  837,  446. 

REFUSAL  TO  DEAL.    See  Boycott;  Inducing  Rktusal  to  Dial. 
legality  of,  40. 
with  delinquent  debtor,  45. 

REGRATING,  242,  313. 

RELATION.    See  Emflotdb. 

of  party  doing  injury,  as  determining  liability,  14,  15. 

RESTRAINT  OF  TRADE.    See  Contbacts  in  *Ri8Traint  or  TkAOB. 
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RESTRICTION  UPON  OOMPETITION.    See  Contbagts  in  Restraint  ot 
TftADE;  O011FORA.TION ;  Criminal  Liabujtt. 
aa  resulting  from  act  of  government,  202. 

acts  of  individuals,  214. 
whether  neoeesarilj  illegal,  219. 
presumption  against  validity  of,  222. 
test  of  legality  of,  222. 

substantial  control  of  supply  as  test  of  l^^Mty  of,  224, 
effect  of  tendency  to  produce,  234. 
what  may  be  subject  of,  253. 
reasonableness  as  test  of  legality  of,  261. 
agreements  in,  268,  271. 
civil  Uability  for,  314. 
proceeding  on  behalf  of  public  for  relief  against,  317. 

liability  for  injury  to  party  to,  319. 

* 

SALE.  See  Agbeements  Not  to  Bid;  Contract;  Federal  Anti-TBust  Act. 

SCAB— 

definition  of,  107. 

SCHOOL  TEXT  BOOKS— 

provision  for  exclusive  use  of,  206. 

SERVICES— 

as  subject  of  illegal  restriction,  253. 

SLEEPING  CAR  COMPANY— 
agreement  with,  283,  441. 

STATUTES.    See  Federal  Anti-Trubt  Act;  LBGiSLATioif,  and  c  20  gen- 
erally for  anti-trust  legislation  of  various  States. 

STOCK— 

holding,  in  another  corporation,  227,  229,  237. 

STOCKHOLDER— 

relief  to,  against  acts  in  restriction  upon  competition,  315,  335,  337,  446. 
right  of  action  of,  under  Federal  anti-trust  act,  378. 

STOCKYARD  COMPANY— 
agreement  with,  283. 

STRIKE— 

definition  of,  115. 

as  excuse  for  non-performance  of  oontntcty  116. 

liability  of  carrier  for  injury  during,  117. 

legality  of,  118. 

sympathetic,  120. 

whether  illegal  because  of  malicious  intent,  121. 

intent  to  procure  discharge  of  employee,  123, 
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ffnUKE-- {Continued.) 

as  distinguished  from  acts  of  violence,  etc.,  164. 

acts  of  violence  as  incident  to,  165. 

acts  producing  fear  of  violence  as  incident  to,  167. 

threat  or  announcement  of  intention  as  incident  to,  168. 

as  induced  by  acts  of  violence,  etc,  or  by  announcement  of  intention  to 

do  lawful  act,  169. 
threat  or  announcement  of  intention  to,  170. 
injunction  against,  191. 

TELEGRAPH— 

lines,  grant  of  exclusive  right  of  establishing,  284. 

TERRITORY.    See  Fedxbal  Anti-Tbust  Act. 

THREAT— 

definition  of  and  liability  for,  5. 

whether  including  announcemoit  of  intention  to  do  lawful  act,  6,  162. 

as  incident  to  boycott  or  refusal  to  deal,  161. 

to  boycott,  162. 

as  incident  to  strike,  168. 

to  strike,  170. 

TRADE.    See  Contbactb  in  Rebtraiitt  of  Tbadb. 
as  distinguished  from  commerce,  351. 
meaning  of,  399,  441. 

TRADE  COMPETITOR— 

relation  of,  as  justifying  injury,  65. 

malice  as  test  of  legality  of  injury  by,  70. 

relation  of,  as  justifying  inducing  refusal  to  deal,  71. 

boycott  by,  72. 

relation  of,  as  justifying  inducing  breach  of  contraet,  79. 

TRADE  DISPUTES  ACT,  12,  35,  101,  110,  147,  177. 

TRADE-MARKS.    See  LABEts. 

TRADE  UNION.    See  Labob  Union. 

TRUST.    See  Rsbtriction  upon  CoMPmnoN. 
definition  and  description  of,  271. 
certificates,  273. 

UNFAIR— 

list,  statement  as  to  placing  on,  3. 
meaning  of,  132,  136. 

VIOLENCE— 

liabiUty  for  aeU  of,  3. 
l^slatlon  against,  3. 
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VIOLENCE—  ( Cimtinued. ) 
acta  produeing  faar  of,  4. 

acta  of,  aa  incident  to  boycott  or  refnaal  to  deal,  159. 
acta  producing  fear  of,  aa  incident  to  boycott  or  refnaal  to  deal,  160. 
acta  of,  etc,  aa  diatinguiabed  from  atrike,  164. 
acta  of,  aa  incident  to  atrike,  165. 
acta  producing  fear  of,  aa  incident  to  atrike^  167. 
atrike  aa  induced  by  acta  of,  etc,  160. 

WAGES— 

oombinationa  to  increaae,  108. 
agreement  to  fix,  249. 

application  of  anti-truat  Iq^ialation  to  arrangcBMnta  eoneeming;  392, 
405. 

WATER— 

grant  of  right  to  aupply,  205. 

WORDS.    See  Ldku 
iqjury  from,  2. 
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